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CASES 


TK  THB 


SUPREME  JUDICIAL  COURT, 

FOB  THB 

MIDDLE  DISTKICT. 
1861. 


COUNTY  OF  KENNEBEC. 


'Revel  Wiluams  versus  MakahaTiTi  S.  Hagab. 

The  directors  of  a  railroad  company,  which  was  fidling  in  its  circumstances, 
agreed  in  writing  with  its  president,  that  if  he  would  indorse  for  the  com- 
pany for  an  amount  not  exceeding  sixty  thousand  dollars,  they  would  sey- 
erally  indemnify  him  in  the  **  proportioju  set  against  their  names."  The  to- 
tal of  the  Tarious  sums  subscribed  was  $38,000,  —  the  liability  assumed  by 
the  president  was  $40,000.  In  an  action  against  one  of  the  signers,  it  vxu 
held:  — 

That  the  assumption  of  liability  was  a  sufficient  consideration  for  the  con- 
tract of  indemnity ;  — 

That  the  contract  being  perfect  in  itself  in  the  absence  of  any  parol  eyi- 
denoe  explaining  it,  the  director  would  be  liable  for  the  full  amount  of  his 
subscription. 

But  parol  testimony  was  admitted  without  objection,  showing  that  the  plaintiff 
yerbally  contracted  to  indorse  to  the  amount  of  sixty  thousand  dollars ;  — 
these  agreements  constituted  two  muttudly  dependent  contracts ;  one  yerbal, 
the  other  written. 

Under  the  two  contracts,  the  plaintiff  haying  performed  in  part,  was,  in  the 
same  proportion,  entitled  to  be  indemnified. 

As  no  particular  mode  of  indorsing  the  notes  of  the  company  was  indicated, 
his  signing  on  the  back  as  guarantor,  was  an  indonement  within  the  terms  of  . 
the  contract* 

Vol.  l.  2 
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10  MIDDLE  DISTRICT. 

Williams  v.  Hagar. 

Money  raised  on  his  own  private  securities,  irith  which  he  paid  the  debts  of 
the  company,  although  equally  advantageous  to  the  company,  the  directors 
would  not  be  liable  for  —  not  being  within  the  fwm  of  the  contract. 

Otherwise,  where  he  had  taken  the  notes  of  the  company  payable  to  himself 
for  money  so  paid  by  him,  negotiated  them  and  paid  them  as  indoTHT^ 

As  to  the  mode  of  computing  the  amount  of  damages  to  which  the  plaintiff  is 
entitled. 

Reported  from  Nisi  Prius^  Rioe',  Ji,  presiding. 

This  was  an  action  of  assumpsit.  The  writ  contains  the' 
general  counts,  and  a  special  count  upon  a  written  agree- 
ment, alleged  to  be  signed  by  the  defendant ;  which  agree- 
ment is  as  follows,  viz. : — 

"  A  large  part  of  the  bonds  of  the  Kennebec  and  Portland 
Railroad,  and  of  the  preferred  stock  authorized  Ky  the  stock- 
holders, not  being  disposed  of  or  issued,  and  the  holders  of 
the  floating  debt  of  the  company  requiring  payment  of  their 
•dues,  faster  than  money  can  be  realized  from  those  bonds 
and  preferred  stock,  it  has  become  indispensable  to  the  pre- 
servation of  the  property  and  success  of  the  road  that  im- 
mediate provision  should  be  made  to  meet  a  part  of  the 
floating  debt,  and  to  give  confidence  in  the  security  of  the 
bonds  and  of  the  preferred  stock,  so  that  they  may  be  sold 
and  issued,  and,  seeing  no  other  mode  to  efiect  that  object 
than  for  the  directors  to  assume  a  personal  respfonsibility  for 
the  payment  of  the  treasurer's  notes,  on  which  money  may  be 
raised  for  the  use  of  the  company,  and  the  undersigned 
stockholders  in,  and  directors  of,  said  road,  not  willing  to 
put  our  names  upon  paper  to  be  used  in  the  market,  biit 
willing  to  assume  our  several  proportions  of  the  hazard  and 
liability  for  so  doing,  hereby  propose  to  Reuel  Williams, 
president  of  the  corporation,  that,  if  he  will  indorse  notes 
to  be  made  by  the  treasurer,  not  to  exceed  sixty  thousand 
dollars,  in  such  sums  and  payable  at  such  times  as  he  and 
the  treasurer  may  find  best  suited  to  raise  money  upon,  we 
will  severally  indemnify  and  save  him  harmless  for  so  doing, 
as  also  for  his  indorsing  any  notes  that  may  be  given  by  the 
treasurer  as  renewals  of  or  substitutes  for  any  of  the  afore- 
said notes,  in  whole  or  in  part,  but  m  no  case  to  exceed  the 
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KENNEBEC,  1861.  11 

t 

WilliamB  «.  Hagar. 

amount  of  sixty  thousand  dollars,  in  the  proportions  set 
against  our  respective  names,  the  said  Williams  having  a 
mortgage  on  the* personal  property  of  the  company  as  in- 
demnity for  his  said  indorsements  and  other  purposes,  and 
no  notes  to  be  indorsed  that  are  not  payable  within  two 
years ;  and,  in  case  any  loss  happens,  we  are  to  have  our 
several  proportions  of  the  benefit  of  the  mortgage,  after  said 
Williams  is  paid  for  his  advances  and  prior  indorsements  for 
IJie  road,  except  the  notes  of  Dec,  1852,  and  renewals 
thereof. 

"June  18,  1855/*  (Signed,) 

**Geo.  F.  Patten,  eighteen  thousand  dollars. 

"  Wm.  D.*  Sewall,  thirty-three  hundred  dollars. 

**M.  S.  Hagar,  thirty-three  hundred  dollars. 

^  F.  T.  Lally,  thirty-tiiree  hundred  dollars. 

**Benj.  A.  G.  Fuller,  thirty-three  hundred  dollars. 

"F.  T.  Lally,  six  hundred  and  sixty-seven  dollars  addi- 
tional. 

*'Benj.  A.  G.  Fuller,  six  hundred  and  sixty-seven  dollars 
additional. 

"  Wm.  D.  Sewall,  six  hundred  and  sixty-seven  dollars  ad- 
ditional. 

"  M.  S.  Hagar,  six  hundred  and  sixty-seven  dollars  addi- 
tional. 

•'J.  D.  Lang,  four  thousand  dollars." 

At  the  return  term  a  bill  of  particulars  was  filed  by  the 
plaintiff,  being  a  schedule  of  certain  notes  indorsed  by  the 
plaintiff  and  taken  up  by  him,  as  alleged  in  the  special 
count. 

The  plaintiff,  who  was  called  as  a  witness,  produced  and 
verified  the  several  notes  enumerated  in  the  bill  of  particu- 
lars ;  all  of  which  are  signed  by  Gilman,  treasurer,  a«  mak- 
er, together  with  the  notarial  protests  and  notices  to  the 
plaintiff,  as  indorser,  upon  each  one  of  the  notes,  except  one 
for  $430,76,  dated  Nov.  8,  1855. 

The  witness  testified,  tjiat  "after  making  the  agreement  of 
June  18,  1855,  and  ia»  pursuance  of  it,  he  indorsed  these 
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several  notes ;  that  he  was  duly  and  seasonably  notified  of 
non-payment  by  the  maker,  upon  all  of  them ;  and  that  he 
paid  them  all  as  indorser,  together  witK  the  interest  that 
had  accrued  and  the  notaiial  expenses,  as  stated  in  the  bill 
of  particulars. 

"  The  agreement  was  signed  at  a  meeting  of  the  railroad 
directors,  held  at  Bath,  June  17th  alid  18th,  1855,  by  all  the 
parties  who  were  expected  to  sign  it,  except  Mr.  Lang,  who 
signed  it  afterwards.  There  is  no  disagreement  between 
us, — that  I  was  to  bear  a  proportion  of  the  liabilities  con- 
templated in  that  paper.  I  was  to  go  on  and  indorse  for  the 
whole  sum  which  should  be  raised.  They  were  to  pay  me 
in  the  proportions  of  their  several  amounts,  to  the  whole 
amount  intended  to  be  raised.  They  "v^ere  answerable  to 
that  extent.  That  is  what  I  claim.  The  coimsel  who  made 
the  writ,  made  it  as  he  understood  the  contract,  or,  as  he 
thought  it  might  be  understood.  I  was  to  bind  myself  by 
indorsing  for  the  whole.  They  were  to  take  and  relieve 
me  for  what  they  signed,  and  I  was  to  take  the  rest*  I  was 
not  to  sign  the  agreement." 

On  cross-examinationy  witness  testified  that,  as  a  part  of 
the  arrangement  made  by  the  directors  at  the  meeting,  a 
mortgage  was  authorized  to  be  made  to  him  for  his  indem- 
nity for  previous  advances  and  liabilities  for  the  company^ 
amounting  to  $43,090,41,  and  for  the  further  liabilities  then 
contemplated.  The  mortgage  was  of  the  rolling  stock; 
was  not  made  until  he  returned  to  Augusta,  on  the  next 
day. 

Among  the  notes  specified  in  the  bill  of  particulars,  be- 
fore mentioned,  were  four,  amounting  to  $18,410,63,  all  of 
the  date  of  July  2d,  1855,  which  were  caUed  the  "Amos- 
keag  notes ;"  two  notes  of  $1500  each  and  another  note  for 
$430,76,  called  the  "Hathom  notes ;"  three  notes  called  the 
"Thayer  notes,"  amounting  to  $18,427,87,  and  a  note  of 
$500,  to  Woodbury. 

From  the  testimony  of  the  witness,  it  appeared  that  the 
four  notes  first  named,  were  given  to  the  Amoskeag  oompa- 
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ny  for  sundry  notes  which  that  company  held  against  the 
raihroad  company  for  an  engine  called  the  "Lang."  That, 
soon  after  the  engine  was  receivedy  it  ran  over  a  bank,  and 
was  so  badly  damaged,  it  was  sent  back  to  the  makers  to  be 
rebuilt.  It  was  rebuilt  at  a  cost  of  $3000.  The  company 
reftised  to  accept  the  note  of  the  railroad  company,  and 
held  on  to  the  engine  for  the  repairs  upon  it.  One  of  the 
original  purchase  notes  became  due  and  was  not  paid ;  a  suit 
was  instituted  thereon  and  another  engine  attached.  They 
proposed  to  Gilman,  (the  treasurer,)  to  give  an  extension 
of  credit,  if  he  would  procure  the  witness  to*  indorse  the 
notes  for  the  purchase  money  and  for  the  repairs. 

At  that  tim^  witness  was  in  advance  for  the  company  over 
$40,000,  for  money  he  had  let  the  company  have,  and  was 
indorser  of  the  company's  notes  for  $23,000  more.  Being 
un^wiUing  to  incur  any  more  debt  he  called  the  directors  to- 
.geHier  and  stated  to  them  the  condition  of  matters.  This 
was  the  occasion  of  the  meeting  hield  on  the  18th  of  June 
and  the  arrangements  made  on  that  day. 

All  the  notes  held  by  the  Amoskeag  company  were  due 
at  that  time,  but  some  of  them  were  not  then  payable.  They 
were  outstanding,  and,  to  provide  forMhem  and  other  like 
debts,  was  the  very  object  of  raising  this  money.  These 
notes  were  renewed  by  his  indorsing  the  four  notes.  The 
form  of  the  guaranty,  in  which  he  was  required  to  indorse, 
was  furnished  by  the  agent  of  that  company. 

The  witness  further  testified : — "Prior  to  the  1st  of  Dec.^ 
1855, 1  was  requested  by  some  of  the  signers  to  the  agree- 
ment sued  on,  not  to  indorse  any  more  notes  under  it.  I 
said  I  would  not,  if  the  other  signers  would  agree  to  it; 
They  agreed  to  it  and  I  engaged  not  to  indorse  any  more. 

"  The  notes  given  Hathom  were  for  sleepers  for  the  road. 
I  paid  them  as  indorser,  on  notice  of  non-payment  by  the 
company.** 

While  the  witness  was  receiver  of  the  earnings  of  the 
railroad,  he  testified,  he  paid  out  faster  than  he  received ; 
the  balance  overpaid  was  from  his  own  funds.    At  the  end 
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of  his  receivership  there  was  $4000  more  due  him  than  when 
be  began. 

With  reference  to  the  Thayer  notes,  the  witness  testified, 
that,  "  at  the  making  of  the  agreement  of  June  18th,  it  was 
supposed  that,  if  we  could  immediately  raise  $20,000  in 
cash,  out  of  the  $60,000,  we  could  get  along  for  the  time. 
I  went  at  once  to  Boston.  The  treasurer  made  three  notes 
for  $10,000  each,  payable  to  myself,  on  which  I  supposed  I 
could  raise  money  in  Boston,  on  my  indorsement  of  them. 
Thayer  Brothers  would  lend  me  the  money,  but  they  would 
not  have  anything  to  do  with  railroad  paper ;  not  with  my 
indorsement."  The  witness  specified  the  debts  of  the  road, 
paid  by  him  out  of  the  money  thus  obtained.  The  witness 
further  testified : — "  When  I  got  through  paying  these  debts 
I  carried  all  the  vouchers  to  Oilman  and  took  these  three 
notes.  The  money  these  notes  represent  went  to  pay  exist- 
ing debts  of  the  company.  The  notes  were  to  reimburse, 
the  advances  from  Thayer.  The  notes  were  discounted  and 
I  paid  them  as  indorser." 

There  was  testimony  introduced  in  defence ;  the  nature 
of  it,  as  well  as  other  fects  proved  in  the  case,-  will  appear 
from  the  arguments  of  counsel  and  from  the  opinion  of  the 
Court. 

H.  TF.  Paine  and  Whitmore^  for.  the  defendant. 

1.  The  paper  writing  of  June  18th,  1855,  though  bearing 
the  defendant's  signature,  is  not  his  contract. 

This  writing  is  free  from  all  ambiguity  and  admits  of  hvA 
one  construction.  The  signers  severally  undertake  fully  to 
indenmify  the  plaintiff.  The  contributive  portion  of  each 
is  fixed.  As  the  whole  sum  subscribed  is  to  the  whole  loss, 
so  is  the  amount  subscribed  by  each  individual  to  his  share 
of  the  loss. 

The  language  is: — '*We  will  severally  indemnify  and 
save  him  harmless  for  so  doing  *  *  *  in  the  propor- 
tions set  against  our  respective  names."  Whatever  the  loss 
may  be  the  plaintiff  bears  no  part  of  it. 
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The  whole  amount  subscribed  is,  say,  $38,000 ;  if  of  the 
loss  is  to  be  borne  by  Patten,  and  ^  by  each  of  the  othA 
subscribers.  The  testimony  shows  conclusively ;  indeed,  it 
is  not  denied  by  the  plaintiff,  but  substantially  admitted, 
that  he  was  to  assume  a  part  of  the  risk. 

Hagar  swears  that  Williams  said — "I  will  take  the  paper 
and  see  Lang  and  get  him  to  take  what  he  will,  and  I  will 
take  the  balance  of  the  $60,000.  We  signed  severally  for 
$3,300 ;  Patten  had  signed  for  $18,000.  Lang  was  not  ex- 
pected to  take  above  $6000.  Williams  said,  '  I  cannot  bear 
tiie  balance  and  I  will  not.'  We  divided  up  McKeen's  part, 
and  signed  the  additional  sums.  Williams  professed  himself 
satisfied.'* 

Sewall  swears: — '* Williams  took  the  paper  in  its  then 
condition,  saying  that  he  would  have  it  filled  up  by  the  sub- 
scription of  Lang,  together  with  what  he  would  take,  to  pro- 
vide for  $60,000.  After  consulting,  it  was  said  by  some 
one  of  the  persons  who  afterwards  subscribed  for  $3,300, 
that  if  Patten  and  Williams  would  take  $40,000  of  this  six- 
ty, we  would  take  the  balance  among  ourselves ;  and  we 
first  subscribed  on  that  basis.  Patten  declined  to  take  over 
$18,000.  McKeen  did  not  take  any.  Mr.  Williams  said, 
after  thus  looking  at  the  paper,  'you  have  left  that  for  me, 
have  you?'  We  said,  'yes.'  He  said,  'I  will  not  take  it.' 
We  then  subscribed  the  additional  sums  put  down  to  each 
of  us,  and  estimated  Lang's  at  $6000,  which  would  have  left 
Williams  $20,132.  Mr.  Williams  accepted,  undertaking,  as 
I  understood,  to  get  Lafig's  subscription,  and  he  would  take 
the  balance." 

Mr.  Williams,  himself,  says : — "They  were  to  take  and 
relieve  me  for  what  they  signed,  and  I  was  to  take  the  rest." 
That  all  parties  understood  and  agreed  that  the  whole  amount 
was  to  be  taken,  and  that  the  plaintiff  was  to  take  a  part ; 
that  he  was  to  take  so  much  of  the  balance  as  Lang  did  not 
take,-  is 'clear  beyond  a  doubt. 

It  is  true  Mr.  Wuliams  says,  **  I  was  not  to  sign  the  agree- 
ment." 
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Hagar  and  Sewall  say  he  was  to  sign  it ;  both  were  sur- 
l(Hsed  in  1858,  when,  on  the  production  of  the  paper,  it 
was  found  not  to  bear  his  signature.  The  fact,  undoubtedly, 
was  this : — It  was  not  expressly  agreed  that  Williams  should 
subscribe ;  neither  was  it  agreed  that  either  of  the  others 
should  sign.  They  agreed  to  take  and  did  subscribe.  He 
agreed  to  take  but  could  not  subscribe  till  Lang's  portion 
had  been  ascertained.  The  amount  of  their  several  risks 
depended,  not  only  on  the  amount  set  agdnst  their  names, 
but  upon  the  number  of  signers,  the  total  amount  of  subr 
scription.  K  Williams  did  not  subscribe  for  $22,000,  Han- 
gar had  ^. 

WiUiams  says  he  was  not  to  sign.  This  is  his  construc- 
tion of  the  obligation  of  the  verbal  agreement.  He  did 
agree  to  take.  Was  not  tiiis  an  agreement  to  subscribe  ? 
How  else  could  he  take  his  proportion? 

If  he  did  not  sign  the  others  took  the  whole.  This  is  the 
dilemma.  It  was  agreed  between  all  the  parties  that  he 
should  take  all  of  the  $60,000  which  Lang  would  not  take. 
Without  signing,  he  could  and  did  take  nothing.  Did  not 
the  agreement  "  to  take,"  involve  necessarily  the  agreement 
to  subscribe  ?  K  he  was  to  sign,  the  contract  has  never 
been  compljsted,  and  Hagar  well  says  it  is  not  his  contract. 

It  may  be  urged,  that  the  parties  could  not  have  expected 
Williams  to  sign,  because  they  describe  themselves  as  im- 
willing  to  put  their  names  upon  paper  to  be  used  in  the 
market,  and  this  description  excludes  Mr.  Williams. 

But  the  paper  assumes  the  form  of  a  proposition  by  the 
directors  to  the  president  of  the  road ;  a  proposition  to  be 
accepted  or  declined.  It  was  then  and  there  verbally  ac- 
cepted. No  other  acceptance  could  take  place  till  Lang  had 
subscribed.  It  would  have  been  consistent  with  the  form 
adopted,  for  Mr.  Williams  to  have  accepted  in  writing,  add- 
ing that  he  assumed  the  risk  to  the  amount  of  $22,000. 

2.  Assuming  the  paper  writing  of  June  18,  to  be  the  con- 
tract of  the  defendant,  the  plaintiff  has  ^oved  no  such  loss 
as  he  was  indemnified  against. 
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The  contract  recites  the  condition  of  the  corporation, 
states  the  objects  to  be  accomplished  and  prescribes  the 
manner  in  which  it  is  to  be  done. 

Th^  company  was  owing  a  floating  debt  and  had  certain 
bonds  and  preferred  stock  then  imavailable.  This  was  the 
condition. 

To  p^y  off  a  portion  of  the  floating  debt  and  give  confi- 
dence in  the  security  of  the  bonds  and  preferred  stock,  so 
that  they  might  be  sold  and  issued,  was  the  declared  object 
of  the  arrangement  proposed*  And  these  objects  were  to 
ba.aocompUshed  by  raising  money  on  the  notes  of  the  com- 
pany Indorsed  by  Williams. 

All  this  appears  on  inspection  of  the  contract ;  the  lan- 
guage is  explicit ;  and  there  is  no  occasion  to  resort  to  the 
conversation  of  the  parties  if  it  were  allowable. 

The  contract  manifestly  looks  to  the  raising  of  money  on 
the  company  notes  indorsed  for  the  use  of  the  company. 
And  such  a  course  of  proceeding  would  tend  to  accomplish 
the  declared  purpose ;  would  tend  to  create  a  confidence  in 
the  securities  which  the  company  had  to  dispose  of. 

It  was  for  the  signers  of  this  contract  to  prescribe  the 
terms  upon  which,  and*  upon  which  alone  they  would  be 
bound. 

Now  it*  does  not  appear  in  the  proof  that  one  dollar  was 
paid  by  the  plaintiff  on  the  notes  of  the  treasurer,  made  to 
raise  money  upon.  It  does  not  appear  that  one  dollar  was 
raised  to  go  into  the  treasury  of  the  road. 

One  item  of  the  plaintiff's  claim,  and  a  large  item,  is  for 
money  which  he  paid  as  guarantor  of  notes  to  the  Amos- 
keag  company.  This  company  held  the  notes  of  the  treas- 
urer for  some  $18000,  matured  and  about  to  mature.  An 
arrangement  is  made  whereby  the  time  of  payment  is  ex- 
tended and  the  plaintiff  becomes  surety.  This  was  an  ac- 
knowledged inability  to  pay  on  the  part  of  the  road.  An 
extension  is  but  another  name  for  insolvency.  Did  that 
operation  increase  the  public  confidence  in  the  road  or  its 
Vol..  L.     .  8 
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securities  ?  Did  it  not,  on  the  contrary,  have  the  effect  to 
defeat  the  object  aimed  at? 

The  Hathom  notes  and  the  note  to  Woodbury  are  subject 
to  the  same  remarks.     They  fall  into  the  sapie  categery. 

The  residue  of  the  plaintiff's  claim  is  of  a  different  char- 
acter. 

Mr.  Williams,  understanding  the  contract  to  require  the 
raising  of  money  on  the  notes  of  the  treasurer,  immediately 
after  the  Bath  meeting  went  to  Boston  with  the  treasurer's 
notes  and  endeavored  to  borrow  money  on  them.  He  failed 
of  success.  He  did  not  inform  the  signers  of  the  contract, 
but  borrowed  money  on  a  pledge  of  his  own  stocks,  and  dis- 
bursed the  money  from  time  to  time  in  discharge  of  the 
debts  of  the  company. 

On  the  24th  Oct.  he  settled  his  account  with  the  treasurer 
and  the  disbursements  were  allowed,  and  he  took  the  treas- 
urer's notes  therefor. 

The  answer  to  this  part  of  his  claim,  is,  that  the  defend- 
ant never  agreed  to  •pay  any  part  of  it.  And  it  is  not  for 
the  Court  to  substitute  a  new  contract.  The  defendant 
never  promised  to  refund  the  plaintiff  moneys  which  he 
might  advance  the  company. 

3.  The  items,  "coupons  given  up,"  ^  60  days  interest  on 
do.,""  coupons,"  "6  months  interest  on  notes,"  "dividend 
on  preferred  stock,"  under  head  of  "  R.  Williams'  account," 
were  payments  not  authorized  by  the  contract,  or  contem- 
plated by  the  signers.  These  items  aggregated  amount  to 
$2,459,95. 

The  first,  second,  and  third  of  these  items  were  no  part 
of  the  floating  debt  of  the  company. 

The  fourth  item  is  interest  on  notes  held  under  an  arrange- 
ment of  December,  1852. 

By  the  concluding  sentence  of  the  contract  of  June  18th. 
these  notes  are  excluded. 

P.  Barnes  and  J.  H.  WilUams^  for  the  plaintiff. 

The  defence,  in  almost  all  its  parts,  is  purely  technical. 
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Whether  the  plairUiff  was  required  to  sign  the  agree- 
ment of  June  18th,  is  a  mere  question  of  foim.  The  tes- 
timony is'  decisive  that  he  was  not  to  sign  it.  The  use  of 
tiie  word  "  take,**  by  all  the  parties,  shows  that  the  idea  of 
signing  was  a  mere  inference  and  afterthought  in  the  minds 
of  Hagar  and  Sewall.  The  terms  of  the  paper  itself  ex- 
plicitly repel  the  idea  that  Williams  was  to  sign  it. 

By  what  ratio  are  the  "  proportions"  of  the  signers  to  be 
expressed?  One  would  be  to  make  the  aggregate  of  their 
subscriptions,  37,868,  the  denominator  and  each  separate 
subscription  the  numerator;  the  defendant's  ratio,  in  that 
way,  would  be,  in  approximate  even  numbers,  ^.  The 
other  would  be,  to  make  the  maximum  sum  named  in  the 
paper,  the  denominator;  so,  the  defendant's  ratio  would 

be  A- 

K  the  ratio  of  38  parts  is  the  true  construction,  then  the 
six  signers  would  "  take"  the  whole  f  |. 

If  tie  ratio  is  GOths,  then  the  signers  would  *'  take"  |5, 
leaving  Williams  to  "take"  f«. 

The  latter,  the  plaintiff  contends,  is  the  true  ratio,  and  he 
claims  only  on  that  interpretation, 

A  careful  analysis  of  the  terms  of  the  paper  requires  this 
construction. 

They  engaged  to  indemnify  in  "  proportions ;"  but,  when 
they  subscribed,  they  did  not  put  down  "  proportions"  but 
absolute  sums,  in  dollars.  Showing  that  they  were  think- 
ing of  the  maximum  sum  named  in  the  paper,  and  intended 
tp  express  what  part,  in  dollars,  of  that  sum,  in  dollars, 
they  would  take,  if  so  much  should  b^  raised,  and  a  corres- 
ponding part,  of  course,  if  any  less  sum. 

Contemplating  indemnity,  they  must  have  regarded  not 
only  **  proportions"  but  an  extent  or  limit  bf  some  aggregate. 
They  could  not  then  know  what  the  aggregate  would  be.  It 
is  most  simple  and  natural  to  infer,  that  they  assumed  the 
known  limit  of  60,000,  as  the  aggregate  basis  of  their  pro- 
portions. So  each  one  woujd  know  his  utmost  sum  in  dol- 
lars, and  his  obvious  and  exact  ratio  of  any  smaller  aggregate. 
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It  is  plain  that  wlien  the  defendant  and  the  others  sub- 
scribed at  Bath  each  understood  that  his  ratio  was  exactly 
fixed.  But  that  could  not  be  unless  the  ratio  was  60ths. 
Any  other  ratio  would  be  uncertain,  depending  on  the  amount 
Lang  should  subscribe,  from  6000  down  to  any  smaller  sum. 

No  testimony,  phraseology  or  circumstance  sustains  the 
interpretation  of  38  parts. 

As  to  the  point  that  the  notes  were  not  indorsed  or  nego- 
tiated as  required :  — 

Regard  being  had  to  the  object  of  the  agreement  **to 
make  provision  to  meet  a  part  of  the  floating  debf^  and  to 
the  mode  of  doing  it,  —  the  assumption  of  "a  personal  re- 
sponsibility,"— there  is  nothing  in  the  paper  which  requires 
the  term  '^indorse"  to  be  interpreted  in  any  technical  sense. 
The  indemnity  is  binding  if  Williams  gave  his  "personal 
responsibility"  in  any  form  consistent  with  any  definition  of 
the  term. 

As  to  the  negotiation  of  the  Amoskeag  and  Hathom  notes 
it  is  enough  to  say,  that  the  parties  took  the  notes  as  money, 
and  allowed  them  as  money  in  discharge  of  their  previous 
debts ;  that  was  a  proper  "negotiation." 

On  the  Amoskeag  notes  Williams  was  indorser  as  well  as 
guarantor.     So  both  parties  intended. 

As  to  the  Thayer  notes  Williams  certainly  "  assumed  a 
personal  responsibility"  to  "meet  a  part  of  the  floating 
debt." 

He  started  witL  the  treasurer's  notes  strictly  indorsed,  to 
"raise  money."  ♦ 

Nothing  in  the  agreement  foi^bade  him  to  negotiate  the 
notes  to  himself,  or  to  raise  money  of  himself. 

The  original  notes,  it  is  presumable,  he  held  as  his  voucher 
and  security  until  October  24th,  when  the  "substituted" 
notes  were  given  for  the  actual  amomit  raised. 

The  preponderance  of  the  testimony  is  .that  the  substituted 
notes  were  negotiated  out  of  the  plaintiff's  hands;  but 
whether  or  not,  is  wholly  immi^prial ;  "money  was  raised" 
to  "meet  the  floating  debt"  by  plaintiff's  "personal  respon- 
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sibility"  on  the  strength  of  the  treasurer's  notes  to  him  as 
payee. 

But,  m  fSEusty  no  question  abont  the  negotiation  of  these 
notes  is  open  ta  the  (fefen^nt.  He  promised  to  indemnify 
for  indorsing  J  and  exacted  no  duty  from^  plaintiff  about  ne- 
goHating.  When  plaintiff  had  indorsed  the  notes,  and  made 
them  ayailable  to  the  treasurer^  his  ri^ht  to  the  indemnit7 
was  complete.  What  he  did  in  iact,  with  respect  to  the  dis- 
posal of  the  notes,  he  did  as  agent  of  the  treasurer,  or  as  a 
financial  officer  of  the  ooiSnpany,  not  as  a  party  to  the  agree- 
ment of  June  18th. 

The  opinion  of  the  Court  was  drawn  up  by 

Davis,  J. — In  1855,  the  Kennebec  and  Portland  Railroad 
Company,  of  which  Ketiel  Williams,  the  plaintiff,  was  presi-' 
dent,  owed  a  large  floating  debt,  of  which  the  current 
receipts  afforded  no  means  of  payment.  A  failure  was 
ineyitabte,  imless  fimds  cotdd  be  raised  on  ci^edit ;  and  this 
could  not  be  done  upon  the  notes  of  the  company,  without 
a  good  indorser.  In  this  emergency  ^  meeting  of  the  di^ 
rectors  was  held,  of  whom  the  defendant  was  one,  to  deter- 
mine what  riiould  be  done.  At  this  meeting,  held  June 
18th,  an  agreement  was  made  that  the  plaintiff  should  in- 
dorse for  the  company  to  an  amount  not  eitceeding  skdy 
thousand  dollars ;  and  the  directors  would  ^^  indecHnify  and 
hold  him  harmless,  in  the  proportions  set  against  their 
names."  The  sum  set  against  tlie  nan»  of  the  defendant 
was  $3,967. 

The  agreement  of  the  directors  w^  in  writing,  and  was 
perfect  in  itself.  The  assumption  of  the  liability  by  Wil- 
liams would  have  been  a  sufficient  consideration  for  the 
contract  of  indenmity.  And  in  the  absence  of  any  parol 
evidence  explaining  it,  the  directors  would  have  been  liable 
for  the  fiill  amount  of  their  subscriptions. 

But  it  appears  by  the  parol  testiiiiony,  admitted  by  both 
parties  without  objection,  that  the  plaintiff  made  a  verbal 
contract  to  indorse  notes  for  the  company  to  the  amoimt  of 
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sixty  thousand  dollars.  This  was  An  additional  considera- 
tion for  the  contract  of  indemnity.  These  together  consti- 
tuted two  mutually  dependent  contracts, — one  verbal — the 
other  written.  One  was  an  agreement  to  assume  a  given 
amount  of  liability ;  the  other  was,  in  case  the  whole  liabil- 
ity should  be  assumed,  to  indemnify  in  part,  to  a  given 
amount  The  assumption  of. the  liability  by  the  plaintiff 
was  a  condition  precedent  to  the  liability  of  the  others  to 
indemnify  him. 

Taking  the  two  contracts  together,  as  proved,  if  there 
was  only  part  performance  by  the  plaintiff,  he  could  exact 
only  part  performance  of  those  who  agreed  to  indenmify 
him.  If  he  indorsed  the  company  notes  for  only  forty 
thousand  dollars,  instead  of  szoctr/  tiiousand,  then  they  be- 
came liable  to  him  for  only  forty-sixtieths,  or  two-thirds  of 
the  sums  by  them  subscribed.  These  sums,  though  denom- 
inated "  proportions,"  in  their  relation  to  each  other,  were 
actual  subscriptions  in  their  relation  to  the  plaintiff;  to  be 
paid  fully  if  he  should  pay  sixty  thousand  dollars  upon  com- 
pany notes  indorsed  by  him ;  to  be  paid  in  proportion  if  he 
should  pay  a  less  siun. 

Such  we  understand  to  have  been  the  intention  of  the  par- 
ties, as  expressed  by  the  written  contract  on  the  one  side, 
with  the  verbal  one  on  the  other. 

Under  this  arrangement  the  plaintiff  assumed  various  lia- 
bilities for  the  company,  amounting  to  over  forty  thousand 
dollars.  These  he  afterwards  paid,  at  various  times,  from 
Nov.  5,  1855,  to  July  5,  1856.  These  payments,  with  in- 
terest, costs  of  protest,  &c.,  amounted  to  $41,138,88.  If  he 
could  rightfully  claim  indemnity  for  all  of  them,  then  those 
who  agreed  "  to  hold  him  harmless"  became  liable  for  a  por- 
tion of  each  payment  when  made  by  him,  with  interest 
afterwards.  And  the  amount  of  each  payment  for  which 
they  became  liable  was  that  part  bearing  the  same  propor- 
tion to  the  whole,  that  $41,138,88,  bears  to  $60,000.  And 
of  this  the  defendant  became  liable  to  pay  a  part  only,  his 
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proportion  being  only  $3,967  out  of  $37,868,  the  whole 
amount  subscribed. 

Nearly  one  half  of  the  plaintiffs  claim  is  for  notes  of  the 
company  which  he  signed  upon  the  back  as  guarantor.  We 
have  no  doubt  this  was  an  "indorsement",  within  the  tenns 
of  the  contract.  The  particular  mode  of  indorsing  was  left 
to  his  discretion. 

Another  portion  of  the  claim,  equally  large,  was  originally 
for  money  advanced  by  the  plaintiff.  Being  unable  to  get 
the  company  notes  discounted,  he  raised  money  upon  his 
own  private  securities,  and  therewith,  in  connection  with 
the  treasurer,  paid  nearly  twenty  thousand  dollars  for  the 
company.  For  money  so  advanced  by  him,  though  equally 
advantageous  to  the  company,  the  defendant  and  his  associ- 
ates were  riot  liable.  It  was  not  within  the  form  of  the 
contract  made  by  them. 

And  the  plaintiff  seems  to  have  been  aware  of  this.  For 
he  afterwards  indorsed  notes  for  the  company  to  reimburse 
himself;  apd,  having  negotiated  them,  he  paid  them  at  ma- 
Uucjty*  He  probably  did  this  to  bring  the  transaction  within 
the  terms  of  the  contract.  We  do  not  perceive  that  this  is 
any  objection  to  it.  It  varied  from  the  contract,  originally, 
inform  merely.  The  money  was  raised  for  the  purpose  con- 
templated by  the  parties.  And  the*  indorsements  after- 
wards ^tually  madcj  being  in  execution  of  the  original 
understanding,  were  within  the  letter  as  well  as  the  spirit  of 
tlie  agreement. 

Objection  is  made  to  some  small  sums  paid  to  the  plaintiff 
himself.  Whether  these  constituted  any  part  of  the  floating 
debt  we  need  not  determine.  That  indebtment  was  the  rea- 
son for  making  the  contract.  The  disbursement  of  the  money 
raised  was  not  limited  to  that.  The  plaintiff  does  not  ap- 
pear to  have  abused  the  power  given  to  him,  by  preferring 
his  own  previous  claims  against  the  company.  According 
to  the  agreement  of  the  parties,  judgment  must  be  entered 
for  the  plaintiff.  The  amoimt  is  to  be  determined  according 
to  the  principles  previously  stated,  for  the  defendant's  pro- 
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portion  of  $41,138,88,  with  interest  from  the  date  of  the 
several  payments.  The  mode  of  compytatiou  is  hereto  an- 
nexed. 

Tenney,  C.  J.,  May,  Goodenow,  and  Kent,  JJ.,  con- 
curred. 

Rice,  J.,  having  become  interested  in  the  subject  matter 
of  the  suit,  did  not  participate  in  the  decision. 

NoTB. — Method  of  computmg  the  amount  for  which  judgment  is  to  be  ren- 
dered for  the  plaintiff :  — 

The  payments  made  bj  the  plaintiff  commenced  Not.  5, 1855,  and  continued 
until  July  6,  1856.    He  made  eleyen  different  payments. 

Upon  each  payment  his  right  of  reimbursen^ent  was  for  f  ^;^}};S}  of  the 
mnount  paid.  For  this,  the  defendant  was  liable  with  the  other  signers  of  the 
agreement 

The  defendant's  proportion  of  the  amount  for  which  aU  were  liable  to  the 
phuntiff  was  ^;|f  J: 

The  plaintiff  is  entitled  to  interest  from  the  date  of  each  payment 

Each  of  the  eleven  payments  to  be  computed  in  this  way,  and  the  whole 
added  together  for  the  i^mount  of  the  judgment  in  this  case. 


Marlbokough  P.  Faught  verstia  Isaac  H.  Holwat. 

A  conveyed  to  B  a  portion  of  a  lot  of  land  of  a  certain  width«  and  extending  so 
far  in  length  <*  as  will  make  precisely  twenty  acres ; "  and  immediately  after- 
wards A  and  B,  by  mutual  agreement  and  survey,  marked  the  lines  and  corners 
Of  the  granted  premises  by  spotted  trees  and  stakes.  The  next  year,  A  ooh- 
veyed  to  C  the  remainder  of  the  lot,  more  or  less,  bounding  it  on  the  east 
•(  by  the  west  line  of  B's  land."  B  and  C  occupied  their  several  parcels  ac- 
cording  to  the  line  marked  by  A  and  B,  for  about  twenty-five  years.  In  the 
mean  time,  B,  by  the  decisio^  of  a  lawsuit  between  him  and  a  third  party» 
had  his  lot  widened  on  one  side  four  rods,  and  in  consequence  relinquished 
two  rods  on  the  other  side.  C,  without  any  suit,  conformed  his  lines  to  B's 
new  ones.  But  the  division  line  between  B  and  C,  and  their  occupation  of 
their  respective  parcels,  continued  as  before.  In  an  action  Inrought  by  C't 
grantee  to  recover  of  B's  grantee  9U  of  the  original  lot  except  twenty  acres, 
it  was  heldf  tl^at  the  parties  intended,  in  the  conveyance  from  A  to  C,  to 
bound  the  land  conveyed  by  the  well  known  marked  line  then  existing,  and 
not  by  an  imaginary  west  line  of  B's  land  to  include  therein  •«  precisely 
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After  an  acquiescence  bj  all  the  parties  in  a  line  so  established,  for  a  length  of 
time  sufficient  to  giro  a  title  by  disseizin,  it  will  not  be  disturbed,  although 
the  occupation  has  not  been  such  as,  aside  from  the  marking  of  the  line, 
would  amount  to  a  continuous  disseixin  for  the  whole  time. 

This  was  an  action  of  trespass,  quare  dausum  fregit. 
The  defendant  pleaded  title  to  the  locus  in  quo.  The  facts 
were  reported  from  Nisi  PriuSy  by  Rice,  J.  The  testi- 
mony was  voluminous,  but  the  facts  appeared  to  be  substan- 
tially as  foUows : — 

September  24,  1832,  Shubael  Baker  and  another  con- 
veyed to  Arza  Hayward  by  deed,  the  west  end  of  the  north 
part  of  lot  No.  39,  in  Sidney,  being  one  half  of  the 
width  of  the  lot,  "and  Continuing,  from  the  west  side,  one 
half  the  width  of  the  lot,  so  far  as  will  make  precisely  twenty 
acres."  Immediately  afterwards,  according  to  a  previous 
agreement.  Baker  and  Hayward  went  on  to  the  land  with 
surveyors,  run  out  the  lines  of  the  lot  conveyed  by  Baker's 
deed,  and  marked  the  lines  and  corners  by  spotted  trees  and 
stakes.  The  defendant,  through  intervening  conveyances, 
became  the  owner  of  this  lot  of  land,  deriving  his  title  from 
Hayward. 

September  12, 1833,  Baker  and  another  conveyed  the  re- 
maining part  of  the  north  half  of  lot  No.  89  to  James  Shaw, 
describing  it  as  ten  or  twelve  acres,  more  or  less,  bounded 
on  the  east  by  "  tne  west  line  of  said  Hayward's  land." 
The  plaintiff  claims  title  from  Shaw,  through  several  mesne 
conveyances. 

There  was  evidence  tending  to  show,  that,  from  the  time 
the  line  between  Baker  and  Hayward  was  marked  by  them, 
they  and  the  subsequent  owners  occupied  their  respective 
lots  in  accordance  with  the  marked  lines,  each  party  cutting 
^-ees,  from  time  to  time,  on  his  own  side  of  the  line,  and, 
without  dispute  or  counter  claim,  until  about  the  year  1857. 

In  1833,  or  1834,  Hayward  had  a  lawsuit  with  Bacon, 

the  owner  of  the  next  lot  on  the  north,  as  to  where  the  true 

nortti  line  of  Hayward's  land,  bought  of  Baker,  was,  and  it 

resulted  in  establishing  Hayward's  north  line  four  or  five. 

Vol.  l.  4 
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rods  north  of  where  it  was  supposed  to  be  when  he  bought 
of  Baker.  After  this,  Hayward  removed  his  south  line  two 
rods  farther  north.  The  owner  of  the  Shaw  lot  removed 
his  north  and  south  lines  to  correspond  with  Hayward's,  as 
established  by  the  result  of  the  suit.  This  made  Hayward^s 
land  forty  and  one  half  rods  from  north  to  south,  instead  of 
thirty-eight  as  was  supposed  when  he  bought.  There  was 
evidence  that  the  west  line  of  Btiyward's  lot  was  not 
changed,  aflber  the  change  of  the  south  and  north  lines,  but 
that  that  and  the  Shaw  lot  were  still  occupied  as  before. 

The  plaintiff  became  the  owner  of  the  Shaw  lot  in  Dec., 
1857,  and  the  defendant  of  the  Hayward  lot  about  the  same 
time. 

The  alleged  trespass  consisted  in  cutting  trees  on  a  strip 
of  land  six  rods  wide,  lying  east  of  the  west  line  of  Hay- 
ward's  land,  as  marked  and  spotted  in  1832.  « 

The  case  was  withdrawn  jfrom  the  jury,  and  the  evidence 
reported  for  the  full  Court  to  draw  such  inferences  as  a  jury 
might,  and  render  Buch  judgment  as  law  and  justice  should 
require. 

Vose  <&  VosBy  for  the  plaintiff,  argued  that  the  deed  from 
Baker  to  Hayward,  and  subsequent  deeds  of  the  same  land, 
were  plain  and  easy  to  be  understood ;  that  those  deeds  ob- 
viously conveyed  twenty  acres,  and  no  more ;  and  that  the 
record  of  those  deeds  held  out  to  the  plaintiff  that  no  more 
land  had  passed  to  the  defendant  or  his  grantors  than 
described  therein.  Of  what  use  are  public  registries,  if  not 
to  give  true  information  as  to  the  ownership  of  land,  and  if, 
when  the  description  is  plain,  and  the  land  may  be  readily 
found,  a  purchaser  is  obliged  to  look  elsewhere  for  a  descrip- 
tion less  definite,  or  for  some  line  traced  or  monument 
erected,  perhaps  by  mistake,  and  which  can  only  be  proved 
by  parol?    ' 

•  The  evidence  introduced  by  the  defendant  to  prove  a  loca- 
tion different  from  that  contained  in  the  deed,  and  which 
would  pye  the  grantee  more  land  than  was  conveyed  to 
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him,  is  inadmissible*  The  rule  that  parol  proof  camiot  be 
admitted  to  controvert,  vary  or  explain  a  written  instrument 
under  seal,  is  as  old  as  the  law  itself.  The  cases  where  a 
location  upon  the  land  after  the  execution  of  the  deed  is 
permitted  to  be  proved,  are  limited  to  that  class  where  the 
eonstruetion  of  the  deed  itself  might  otherwise  be  doubtful. 
3  Starkie  on  Ev.,  995,  1002,  1026 ;  7  Term  Kep.,  138. 

But,  if  this  evidence  b  admissible,  it  fails  to  establish  the 
defence.  The  deed  under  which  the  defendant  claims  is 
clear  and  e^cplicit  in  its  terms,  and  all  the  boundaries  therein 
niwied  are  precisely  defined,  and  proved  to  be  well  estab- 
lished; it  conveys  an  exact-  quantity  of  land,  precisely 
twenty  acres,  and  there  *is  no  difficulty  in  making  the  ad- 
measurement. It  is  proved  that  the  location  contended  for 
by  the  defendant,  snd  on  which  his  defence  rests,  was  made 
under  a  mistake  of  four  rods  as  to  the  true  north  line  of  lot 
39,  they  assuming  it  to  be  four  or  five  rods  south  of  where 
it  is  now  established ;  that  Hayward  discovered  his  mistake 
the  year  after  his  purchase,  and  then  and  ever  since  repu- 
diated the  north  line  located  by  him  and  Baker,  and  removed 
his  line  four  rods  further  north.  By  thus  widening  his 
whole  lot,  his  west  line  would  fall  some  rods  further  east 
than  he  had  located  it,  and  yet  give  him  his  full  quantity  of 
land  as  cojnveyed  to  him.  So  that  the  defendant,  while  he 
claims  to  correct  a  mistake  in  his  north  lint,  refuses  to  cor- 
rect the  mistime  in  his  west  line,  although  he  would  still 
have  all  the  land  intended  to  be  conveyed  by  the  original 
deed  to  Hayward.  There  is  neither  law  nor  equity  in  such 
a  defence.  An  erroneous  location  is  not  binding.  JProp. 
Ken.  Purchase  v.  Tiffany^  1  Greenl.,  225. 

The  evidence  adduced  &ils  to  show  a  continued  disseizin 
for  twenty  years.  The  occasional  cutting  of  a  tree  does  not 
amount  to  a  disseizin,  if  the  evidence  were  otherwise  suffi* 
cient.     18  Pick.,  449. 

Bradbury  y  for  the  defendant. 

The  seller  of  land  may  agree  upon  a  boundary  between 
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what  he  conveys  and  his  remaining  land,  and  when  he  and 
the  purchaser  have,  by  mutual  consent,  set  up  monuments 
along  the  line  agreed  upon,  and  their  possession  and  claim 
is  in  accordance  therewith  for  a  reasonable  time,  such  line 
will  not  be  disturbed,  notwithstanding  it  may  give  to  the 
grantee  more  or  less  land  than  is  named  in  the  deed.  Emery 
V.  Fowler y  38  Maine,  99  ;  Moody  v.  Nichols^  16  Maine,  23  ;* 
Waterman  v.  Johnsorty  13  Pick.,  261. 

Our  original  surveys  are  not,  as  in  the  great  west,  made 
with  scientific  accuracy.  The  shape  of  lots  is  often  irreg- 
ular, and  the  quantity  of  land  loosely  estimated.  Accurate 
admeasurements,  if  allowed  to  prevail,  would  disturb  nine- 
tenths  of  the  original  lines  established  by  the  parties,  and 
open  a  fruitful  source  of  litigation.  Parties  who  have  thus 
marked  out  boundaries  are  estopped  from  repudiating  their 
own  acts,  precisely  as  one  is  estopped  by  acquiescence  in 
the  possession  of  the  other  party.  Nor  is  it  necessary  that 
such  acquiescence  continue  for  twenty,  or  even  ten  years. 

It  is  said  that  there  was  a  mistake  in  regard  to  the  north 
line  of  lot  39,  and  therefore  the  principle  of  Emmery  v.  Foio^ 
ler  does  not  apply  to  the  defendant's  west  line.  The  plaintiff 
had  nothing  to  do  with  the  suit  by  which  the  defendant's  lot 
was  widened  on  the  north.  He  was  in  no  way  bound  by  it, 
nor  were  those  under  whom  he  claims.  How,  then,  can  he 
be  placed  in  a  b€tter  or  worse  condition  as  to  the  west  line, 
by  the  result  of  the  suit  affecting  only  the  north  line  ? 

The  proof  is  positive  that  the  defendant's  west  line  was 
not  changed  when  his  north  line  was  varied,  nor  subse- 
quently. 

The  plaintiff  has  no  title  to  the  land  in  dispute.  Shaw, 
his  original  grantor,  purchased  of  Baker  only  up  to,  and 
was  bounded  on  the  east  by  "  the  west  line  of  land  sold  to 
Hiyward."  That  west  line  was  established  and  marked  be- 
fore Shaw  purchased.  There  was  no  other  west  line  in  ex- 
istence. The  marked  line  became  a  monument.  Moody  v. 
NicholSy  16  Maine,  23. 

The  land  in  question  has  been  in  the  uninterrupted  posses- 
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sion  of  the  defendant  and  his  grantors  for  twenty-seven 
years,  and  their  occupancy  has  been  such  as  is  described  by 
Bev.  Stat.,  c.  104,  §  58,  ai^d  previous  statutes.  Tilton  v. 
BunteTj  24  Maine,  39. 

The  opinion  of  the  Court  was  drawn  up  by 

Davis,  J. — This  is  an  action  of  trespass  qu.  cl.^  involv- 
ing the  title  to  real  estate.  Both  parties  claim,  through 
mesne  conveyances,  under  Shubael  Baker  and  wife. 

The  defendant  derived  his  title  firom  Hayward,  to  whom 
Baker  and  wife  conveyed,  Sept.  24,  1832.  The  deed  de- 
scribed a  piece  of  land  from  lot  number  39,  one  half  the 
width  of  said  lot,  on  north  side,  "  and,  continuing, ''fSrom  the 
west  side,  one  half  the  width  of  said  lot,  so  far  as  will 
make  precisely  twenty  acres."  Immediately  after  the  deed 
•  was  given.  Baker  and  Hayward,  in  pursuance  of  a  previous 
agreement,  went  upon  the  lot  with  surveyors,  and  had  the 
premises  conveyed  run  out,  and  the  lines  and  comers  fixed 
by  spotted  trees  and  stakes. 

The  plaintiff  claims  through  James  Shaw,  to  whom  Baker 
and  wife  deeded  Sept.  12, 1333.  The  deed  to  him  described 
ten  or  twelve  acres,  more  or  less,  firom  the  same  lot,  num- 
ber 39,  being  the  remainder  of  the  north  half  of  said  lot, 
bounded  on  the  east  by  "the  west  line  of  said  Hayward^s 
land." 

At  the  time  this  deed  was  given,  the  west  line  of  Hay- 
ward*8  land  had  been  run  out,  and  marked ;  and  Shaw  and 
Hayward  recognized  that  as  the  true  line,  each  cutting  wood 
up  to  it  on  his  side  of  it.  And,  though  there  was  no  fence 
upon  the  line,  and  no  occupation  except  by  cutting  wood, 
the  owners  upon  both  sides  continued  to  acquiesce  in  the  line 
originally  established  until  1857. 

In  1833,  or  1834,  Hayward  had  a  suit  with  Bacon,  who 
owned  lot  number  40,  on  the  north,  in  regard  to  the  division 
line  between  them.  That  resulted  in  changing  the  north 
line  of  lot  39,  and  locating  it  four  rods  further  north.  This 
increased  the  width  of  the  lot,  in  consequence  of  which 
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Hayward  had  more  than  half  the  width  of  it.  But  Hayward 
yoluntarily  relinquished  two  rods  on  the  south  side  of  his 
premises  to  the  owner  of  the  south  half  of  the  lot.  He  still 
had  more  than  twenty  acres  left,  as  his  lot  was  two  rods 
wider  than  before.  But  Shaw,  who  then  owned  the  other 
part  of  the  north  half  of  the  lot,  was  no  party  to  the  con- 
troversy with  Bacon,  and  took  no  part  in  the  matter,  except, 
as  a  result  of  it,  to  give  up  two  rods  in  width  on  the  south 
side,  and  receive  four  rods  in  width  on  the  north  side  of  his 
land.  The  division  line  between  him  and  Hayward  was  not 
changed.  The  occupation  continued  as  before,  by  the  par- 
ties and  their  grantees,  until  1857. 

The  case  at  bar  is  in  all  respects  within  the  principles 
established  by  the  case  of  Moody  v.  Nichols^  16  Maine,  23, 

The  parties  agreed  upon  and  marked  out  a  line  of  bound- 
ary immediately  after  the  defendant's  deed  was  given,  and 
possession  was  given  in  accordance  with  it.  The  "west 
line"  of  it,  by  which  the  land  deeded  to  Shaw  in  1833,  wa3 
bounded,  was  an  established,  visible  monument,  well  known 
to  the  parties.  Shaw  himself  assisted  in  fixing  and  marking 
it,  when  Hayward's  land  was  run  out  in  1832.  It  is  clear 
that  in  the  deed  to  Shaw,  the  parties  intended,  not  an  im- 
aginary west  line  of  Hayward's  land,  but  the  well  known 
marked  line  as  then  existing. 

And,  after  an  acquiescence  by  all  the  parties  in  a  line  so 
establidied  for  a  length  of  time  sufficient  to  give  a  title  by 
disseizin,  it  will  not  be  disturbed,  though  it  does  not  appear 
that  the  occupation  has  been  such  as,  aside  from  the  mark- 
ing of  the  line,  would  amount  to  a  continuous  disseizin  for 
that  length  of  time.  Plaintiff  'nonsuit. 

Tenney,  C.  J.,  Rice,  May,  Goodenow,  and  E[ent,  JJ., 
concurred. 
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The  judgment  upon  a  complaint  under  the  statute,  to  reoover  damages  caused 
by  flowing  lands,  is  not  condusive  upon  the  parties  except  for  the  time  em- 
braced in  it,  and  for  one  year  after  that  time. 

The  damages,  accruing  after  the  complaint  is  filed,  must  be  assessed  in  yearly 
sums,  reckoning  from  the  date  of  filing  the  complaint ;  and  the  judgment 
should  embrace  all  the  yearly  payments  that  haye  become  due  when  it  is 
Tenuefeo* 

The  notiee,  prdiminary  to  bringing  a  second  complaint,  may  be  given  at  the  end 
of  a  year  after  the  expiration  of  the  time  embraced  in  the  judgment  upon 
the  first  complaint,  although  it  is  less  than  a  year  after  the  rendition  of  such 
jud^ent. 

A  judgment  upon  an  order  of  the  Law  Court,  certified  to  the  clerk  in  yacation, 
must  be  entered  up  as  of  the  last  day  of  the  preceding  term. 

A  judgment  upon  a  compUdnt  for  flowage,  on  an  order  of  the  Law  Court,  cer- 
tified to  the  clerk  in  vacation,  can  properly  embrace  only  the  sum  due  on  the 
last  day  of  the  preceding  term,  although  another  yearly  payment  is  due  be- 
fore the  certificate  is  received. 

A  motion  in  abatement  of  a  suit  can  be  sustained  only  upon  matters  of  record. 
If  allegations,  requiring  proof  of  matters  of  &ct  dehon  the  record,  are  em- 
brmeed  in  such  a  motion,  they  will  be  disregarded. 

A  motion  in  abatement  of  a  complaint  for  fiowage,  alleging  **  that  said  com- 
plaint was  brought  before  the  expiration  of  one  year  after  the  rendition  of 
judgment  upon  the  original  complaint,"  is  properly  overruled. 

« 

Exceptions  from  the  ruling  of  Rice,  J.,  presiding  aiJNiai 
JPrius. 

'  Complaint  for  flowage,  entered  at  the  November  Term, 
1859.  On  the  second  day  of  the  term,  the  defendant  filed 
a  motion  to  dismiss  the  complaint,  because,  he  says,  ^^said 
complaint  was  brought  before  the  expiration  of  one  year 
after  the  rendition  of  judgment  upon  the  original  complaint, 
and  that  no  payment  has  been  made  for  any  year  subse- 
quent to  the  rendition  of  said  judgment.  And  that  no  no- 
tice of  the  entering  of  said  complaint  has  been  given  by  said 
complainants  to  said  Rufus  Berry,  as  is  by  the  statute  re- 
quired, and  because  he  alleges  that  said  complaint  is  prema- 
ture and  ifhauthorized  by  the  statute  in  such  case  made  and 
provided." 
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At  the  hearing  upon  the  motion,  the  defendant. put  in  the 
record  of  the  first  complaint,  dated  June  30,  1855 ;  the  re- 
port of  the  commissioners  fixing  the  yearly  damages  since 
June  30,  1852 ;  and  the  docket  entries  in  the  former  case 
showing  that  the  report  of  the  conmiissioners  was  offered 
Nov.  7,  1855,  and  objections  to  it  were  filed  by  the  defend- 
ant, that  the  cause  was  submitted  to  a  jury,  March  Term, 
1859,  and  a  special  vei'dict  rendered  sustaining  the  report, 
that  the  case  was  carried  to  the  Law  Court  on  exceptions, 
and,  on  the  twenty-third  day  of  July,  1859,  an  order  was 
received  from  the  Law  Court  to  enter  "  Exceptions  over- 
ruled. Judgment  on  the  verdict."  It  was  admitted  that 
that  judgment  had  been  satisfied  before  the  complaint  in 
this  case  was  filed.  The  notice  which  had  been  given  be- 
fore filing  this  complaint  was  also  introduced. 

Upon  this  evidence,  the  presiding  Judge  overruled  the 
motion  and  the  defendant  excepted. 

Ma7/  &  Webbj  for  defendant. 

The  statute  does  not  allow  a  second  complaint  to  be 
brought  until  one  year  after  the  rendition  of  judgment  on 
the  first.  CommoyiweaUh  v.  MliSy  11  Mass.,  464;  Staples 
V.  Spring  (&  aU.y  10  Mass.,  72 ;  2  Met.,  508. 

The  judgment,  though  recovered  as  of  March  Term,  1859, 
was  actually  rendered  July  23, 1859.  So  far  as  the  particular 
case  is  concerned,  it  was  as  if  the  March  Term  had  continued 
to  that  date. 

The  damages  up  to  that  date  were,  therefore,  properly  in- 
cluded in  the  judgment.     (7am.  v.  ElliSy  above  cited. 

This  case  was  entered  at  the  next  November  Term,  and  is, 
therefore,  premature. 

Vose  &  Vosey  for  plaintiffs. 

The  opinion  of  the  Court  was  drawn  up  by 
Davis,  J.  — Upon  a  complaint  under  the  statute  to  recover 
damages,  caused  by  flowing  lands,  the  judgment  in  regard 
to  future  compensation  is  not  conclusive  upon  either  party. 
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At  any  time,  ^^  after  the  payment  of  the  then  last  year  is 
due/*  notice  may  be  given  to  the  other  party ;  and,  after  the 
expiration  of  thirty  days  from  such  notice,  a  new  complaint 
may  be  brought,  to  increase,  or  to  reduce  the  damages. 

The  language  employed  in  this  restriction  is  somewhat 
ambiguous.  It  originated  in  the  Massachusetts  statute  of 
March  4,  1800.  The  statute  of  Feb.  27, 1796,  gave  to  both 
the  parties  a  right  to  institute  a  new  complaint  immediately. 
That  of  1800,  provided  that  no  new  complaint  should  be  pre- 
sented '*  until  the  expiration  of  one  month  aft;er  the  past 
year's  damages  shall  have  become  due." 

The  damages  accruing  after  the  complaint  is  filed  must  be 
assessed,  in  ^'yearly  sums."  The  date  of  the  filing  of  the 
complaint  is  the  beginning  of  every  new  year.  The  past 
year's  damages  become  due  at  that  time ;  and  whoever  is 
then  the  owner  of  the  dam  and  mill  is  liable  for  the  year 
then  terminated.  LoioeU  v.  Shaw^  15  Maine,  242 ;  Bryant 
V.  Glidden,  36  Maine,  36. 

As  neither  the  commissioners,  nor  the  jury,  are  required 
to  find  any  amount  of  the  entire  damages,  but  only  '^  the 
yearly  damages"  which  are  also  to  fee  "  the  measure  of  the 
yearly  damages"  until  increased,  or  reduced  upon  a  new 
complaint,  when  the  judgment  is  rendered,  (which  may  be 
long  after  the  report,  or  the  verdict,)  it  should  embrace  all 
the  yearly  payments  that  have  then  become  due.  Such  a 
judgment  is  according  to  the  verdict,  or  the  report,  as  the 
ease  may  be. 

The  statute  evidently  contemplates  that  there  shall  be  one 
yearly  payment,  not  embraced  in  the  judgment  on  the  first 
complaint,  accruing  before  the  second  shall  be  commenced* 
Or,  in  otiier  words,  the  judgment  on  the  first,  shall  be  "  the 
measure"  of  damages  for  at  least  one  year,  that  shall  not  be 
embraced  in  the  second.  But  the  new  yearly  payment  is 
not  likely  to  become  due  a  whole  year  after  the  judgment  is 
rendered ;  as  the  year  is  reckoned,  not  from  the  date  of  the 
judgment,  but  from  the  date  of  filing  the  complaint.  So 
that  a  yearly  payment  not  embraced  in  the  judgment  may 
Vol..  L.  5 
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become  due  very  soon  after  it  is  rendered.  And,  when  such 
new  payment  becomes  due,  though  it  should  be  the  next  day 
aft«r  the  rendition  of  the  judgment  on  the  first  complaint, 
either  party  may  give  the  notice  preliminary  to  instituting 
another.  So  that  the  statement  made  incidentally  by  the 
Court,  in  the  case  of  Stevens  v.  Fitch,  2  Met.,  507,  508, 
that  a  new  complaint  ''cannot  be  brought  imtil  after  the 
expiration  of  more  than  a  year  from  the  judgment  for  an- 
nual damage  on  the  former  assessment,"  is  not  strictly  accu- 
rate. No  such  point  was  decided  in  the  case.  The  rule  is 
state^  with  more  care  in  Staple  y.  Spring^  10  Mass.,  72, 
that  the  statute  suspends  the  right  to  commence  a  new  com- 
plaint '*for  one  year  and  one  month  following  the  time  com- 
prised  in  the  prior  decision." 

Under  our  present  statutes  the  clerk  of  courts  in  any 
county  may,  during  a  vacation,  receive  a  certificate  of  a 
judgment,  pronounced  in  another  county.  In  such  case,  he 
is  required  to  enter  it  up,  and  issue  execution,  "  as  of  the 
preceding  term."  R.  S.,  c.  77,  §  20.  Such  a  judgment 
can  properly  embrace  only  the  sum  due  on  the  last  day  of 
the  term  as  of  which  it  is  entered. 

In  the  case  at  bar,  the  clerk  received  the  certificate,  orders 
ing  judgment  to  be  entered,  July  23d,  1859.  This  being  in 
vacation,  he  entered  up  the  judgment  as  of  the  preceding 
March  Term.  The  complaint  was  dated  June  30th,  1855. 
We  suppose  it  was  Jiled  in  the  clerk's  office  on  that  day, — 
though  the  case  is  silent  on  that  point.  If  so,  the  annual 
payments  became  due  June  30th ;  and,  as  the  judgment  was 
entered  as  of  the  March  Term,  1859,  it  could  embrace  the 
annual  payments  accruing  up  to,  and  including  that  of  June 
30,  1858,  and  no  more.  The  presumption  is,  that  the  clerk 
so  entered  it.  The  case  as  made  up,  does  not  show  to  the 
contrary,  though  it  is  stated  otherwise  in  argument. 

As  a  yearly  payment  not  properly  embraced  in  the  judg- 
ment accrued  June  30,  1859,  it  became  due  inmiediately 
aft;er  the  judgment  was  rendered.  It  could  not  have  been 
collected  without  a  suit;  but  the  liability  to  such  a  suit 
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was  incurred  forthwith.  It  was  the  annnal  payment  ^*  of 
the  then  last  year ;"  and  either  party  had  the  right  to  give 
the  notice  preliminary  to  instituting  a  new  complaint. 

But  it  is  said  in  argument,  and  we  doubt  not  correctly, 
that  the  complainant  in  fact  took  judgment  for  the  payment 
due  June  30,  1859,  and  even  for  the  fractional  part  of  the 
year,  ending  July  23, 1859.  Whether  the  other  party  could 
thus  be  deprived  of  any  rights,  we  need  not  inquire ;  for  no 
such  £Eicts  are  alleged  in  the  motion. 

There  are  three  causes  for  abatement  of  the  new  complaint 
stated  in  the  motion.  One  of  these  is  a  matter  of  record, 
for  the  C!ourt.  The  other  two  are  matters  of  fact  dehors  the 
record,  for  the  jury.  Such  questions  cannot  be  joined  in  a 
plea  in  abatement ;  and  none  but  the  first  can  be  presented 
by  a  motion.  But  assuming  that  joining  the  latter  did  not 
invalidate  the  motion,  but  that,  rejecting  the  last  two  causes, 
the  first  might  be  considered,  the  most  that  can  be  claimed, 
is,  that  the  evidence  sustains  it.  Even  if  the  record  proves 
more  than  the  allegations  in  the  motion,  it  can  avail  nothing 
beyond  what  is  alleged. 

Excluding,  therefore,  the  questions  whether,  if  it  were 
necessary,  the  last  year's  damage  had  been  actually  paid,  or 
whether  the  requisite  notice  was  given,  before  the  new  com- 
plaint was  filed,  nothing  remains  in  the  motion  but  the  alle- 
gation ^that  said  complaint  was  brought  before  the  expiration 
of  one  year  after  the  rendition  of  judgment  upon  the  original 
complaint."  And  we  have  already  seen  that,  admitting  the 
truth  dt  this  allegation,  it  does  not  necessarily  follow  that 
the  new  complaint  was  premature.  A  yearly  payment,  not 
embraced  in  the  original  judgment,  might  become  due  long 
before  the  expiration  of  a  year. 

In  fact,  in  the  case  at  bar,  if  the  original  judgment  had 
been  properly  entered  up,  a  yearly  payment,  not  embraced 
in  it,  would  have  been  due  as  soon  as  it  was  pronounced. 
That  it  was  not  thus  entered,  does  not  appear  by  the  motion, 
nor  by  the  exceptions,  nor  by  any  papers  referred  to  as  part 
of  the  case.     Nor  is  there  anything  to  show  that  the  atten- 
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tion  of  the  Court  at  Nisi  Priics  was  called  to  the  fact  that 
an  additional  year's  damage  was  in  fact  included  in  the  judg- 
ment. And  if  it  was,  the  Court  ruled,  not  upon  the  proofs, 
but  upon  the  motion^  as  the  proofs  sustained  it.  Whether  a 
motion  might  not  have  been  made  that  would,  upon  the  same 
record  evidence,  have  justified  a  dismissal  of  the  complaint, 
we  need  not  determine.  The  motion  presented  was  insuffi- 
cient, and  was  properly  overruled. 

Exceptions  overruled. 

Tbnney,  C*  J.,  Rice,  Goodenow,  and  Kjint,  JJ.,  con- 
curred. 


Inhabitants  op  Readfield  versi^  Henry  J.  Shaver  <&  als. 

Where  a  town  Toted  to  accept  a  collector's  bond  if  signed  by  certain  sureties, 
and  a  bond  was  prepared  with  the  names  of  the  proposed  sureties  inserted  in 
it,  but,  after  a  part  of  them  had^signed,  one  refused,  and  his  name  was  erased, 
after  which  the  remaining  sureties  placed  their  names  to  the  bond :  —  in  a 
suit  on  the  bond  against  the  collector  and  his  sureties,  for  a  default  of  the 
collector,  the  yerdict  of  a  jury  against  the  defendants  will  not  be  disturbed, 
although  the  eyidence  was  conflicting,  as  to  whether  the  co-sureties,  who 
signed  before  the  erasure  of  one  of  the  names,  consented  to  the  change  or  not. 

Instructions  to  the  jury,  that  if  any  surety  signed  the  bond  upon  the  condition 
that  all  whose  names  were  accepted  by  the  town  should  sign,  otherwise  the 
bond  should  not  be  delivered,  such  surety  would  not  be  liable,  if  all  did  not 
sign,  unless  he  subsequently  waived  the  condition ;  but  that  if^  without  that 
condition,  he  signed  for  the  purpose  of  indemnifying  the  town  for  any  breach 
of  duty  by  the  collector,  and  the  bond  was  left  to  be  deliyered  an^used  for 
that  purpose,  and  was  so  delivered,  the  surety  would  be  bound,  notwith- 
standing he  may  have  expected,  when  he  signed  it,  that  aU  would  become 
sureties  whose  names  were  accepted  by  the  town,  —  were  not  objectionable. 

A  party  who  signs  an  instrument  which  creates  a  liability  is  ordinarily  presumed 
to  know  all  its  contents,  if  no  fraud  is  practised  upon  him ;  but  if  a  surety 
signed  a  bond  after  one  of  the  names  accepted  Jt)y  the  town  had  been  erased, 
it  is  immaterial  whether  he  knew  it  or  not,  if  he  did  not  annex  to  his  act  the 
condition  that  the  bond  was  not  to  be  deliTered  until  all  those  accepted  by 
the  town  had  signed. 

The  neglect  of  the  mtmicipal  officers  to  enforce  the  collection  and  paying  over 
of  the  money  until  some  time  after  the  year  was  out,  or  to  take  the  tax-bUls 
from  the  coUector,  did  not  release  the  sureties  on  the  coUector's  bond. 
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Where  a  person  was  collector  of  taxes  for  two  socoessiTe  years,  and  at  the  end 
of  the  second  year  proTed  to  be  a  defaulter,  he  had  a  right  to  appropriate 
payments  made  by  him  to  the  town  to  either  year,  at  the  time  he  made  each 
payment ;  if  he  failed  so  to  appropriate  them,  the  town  might  appropriate 
them  as  they  desired ;  and,  if  no  appropriation  was  made  by  either,  the  law 
would  appropriate  sadi  payments  to  the  oldest  debts,  although  the  whole 
deficit  is  thereby  made  to  £Bdl  on  the  second  year. 

Where  a  person  was  collector  of  taxes  for  two  successiye  years,  and  the  sureties 
on  his  official  bond  were  not  the  same  the  second  year  as  the  first,  in  a  suit 
on  one  of  the  bonds  for  an  alleged  default,  it  is  for  the  defendants  to  show 
what  part  of  the  deficit  belonged  to  each  year. 

Wha«  the  derk,  in  preparing  a  blank  verdict  for  the  jury,  made  a  mistake  in 
the  name  of  one  of  the  defendants,  and  the  error  escaped  the  notice  of  the 
jury,  it  may  be  amended  by  the  Court,  after  the  return  of  their  yerdic%,  so  as 
to  conform  to  the  writ  and  other  papers  in  the  case,  the  jury  being  present, 
and  affirming  the  yerdict  as  amended. 

Exceptions  fix)m  the  ruling  of  May,  J. 

This  was  an  action  on  the  bond  of  Henry  J..  Shaver,  col- 
lector of  taxes  in  the  town  of  Beadfield  for  the  year  1857 , 
as  principal,  and  Asa  Gile  and  others,  as  sureties. 

It  was  in  evidence  that  Shaver  was  collector  of  taxes  for 
1856  and  1857.  In  1856,  he  gave  a  bond  which  was  accept- 
ed by  the  town.  In  1857,  he  offered  as  sureties  the  names  of 
the  same  persons  as  the  preceding  year,  except  one,  and  the 
town  voted  to  accept  them.  Evidence  was  introduced  by 
the  plaintiffs  to  prove  the  execution  of  the  bond.  It  ap- 
peared that  after  several  of  the  sureties  had  signed  it,  one 
of  those  whose  names  had  been  accepted  by  the  town  refus- 
ed to  become  a  surety,  and  his  name,  which  had  been  insert- 
ed in  the  bond,  was  erased  by  one  of  the  sureties  who  had  al- 
ready signed.  There  was  conflicting  testimony  as  to  whether 
those  who  signed  the  bond  before  and  after  the  erasure  was 
made,  were  notified  of  the  erasure,  and  assented  thereto. 

After  the  bond  was  executed  by  all  the  defendants,  it  was 
handed  to  one  of  the  selectmen,  was  seen  by  all  or  a  major- 
ity of  the  board,  and  by  one  of  them  filed  away. 

In  August,  1858,  it  was  discovered  that  Shaver  had  not 
paid  over  all  that  he  had  collected  on  the  tax  bills,  and  in 
October,  the  selectmen  made  a  settlement  with  him,  and, 
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after  allowing  his  payments  and  all  uncollected  tares,  found 
him  in  debt  to  the  town  in  the  sum  of  $495,93.  It  did  not 
appear  that  they  made  any  attempt  to  ascertain  what  pro- 
portion of  the  deficit  belonged  to  each  year. 

The  instructions  given  by.  the  presiding  Judge,  to  the 
jury,  and  also  various  instructions  requested  by  the  coun- 
sel for  the  defendants,  so  far  as  they  are  important  to  the 
case,  are  stated  in  the  opinion  of  the  Court. 

When  the  case  was  given  to  the  jury,  the  clerk  gave  them 
a  blank  verdict,  in  which  was  written  at  the  beginning,  "In- 
habitants of  Readfield  v.  William  J.  Shaver  &  als.'*  The 
jury  were  in  their  room  when  the  Court  adjourned  for  the 
night,  and  sealed  up  their  verdict,  and  handed  it  into  Court 
the  next  morning.  The  clerk  read  it  to  the  jury,  and  they 
affirmed  it.  But  inmiediately  afterwards,  and  before  the 
jury  had  left  their  seats,  the  clerk  discovered  the  error,  and 
the  Court  allowed  the  verdict  to  be  amended  by  striking 
out  the  word  William,  and  inserting  Henrys  this  being  in 
accordance  with  the  writ  and  docket ;  and  the  verdict,  as  so 
amended  in  form,  was  again  afiirmed  by  the  jury  before 
they  separated.  The  verdict  was  against  the  defendants  for 
the  sum  of  $588,67. 

The  defendants  filed  exceptions  to  the  rulings  and  instruc- 
tions of  the  Court,  and  also  mdved  to  set  aside  the  verdict 
as  against  the  weight  of  evidence,  against  law  and  the  in- 
structions of  the  Court,  and  on  account  of  the  amendment 
allowed  to  be  made  after  the  verdict  was  returned. 

Vose  (&  Vosey  for  the  plaintiffs. 

The  clerical  error  in  the  verdict  was  rightfully  amendable. 
Bank  v.  ConoUy,  1  Hill,  209 ;  1  Salk.,  47,  53 ;  Cro.  Car., 
144,  338 ;  Little  v.  Larrabee,  2  Greeyl.,  38,  and  cases  cited ; 
1  Baton's  Abr.,  164,  165;  Roll.  Abr.,  337;  Booty.  Sher- 
wood, 6  Johns.,  69. 

The  instructions  requested,  as  to  waiver  of  the  condition 
that  all  the  sureties  accepted  by  the  town  should  sign,  were 
substantially  given,  so  far  as  the  defendants  had  a  right  to 
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hare  them  given.  It  was  for  the  jury,  not  the  Court,  to 
determine  what  constituted  a  waiver  of  the  condition  on  the 
part  of  any  of  the  sureties. 

The  statute  with  regard  to  the  acceptance  of  official  bonds 
by  municipal  officers  does*  not  require  a  definite  official  act 
or  vote.  Evidence  of  the  approval  of  the  bond  by  the  ma- 
jority of  the  board  in  any  form  is  sufficient.  The  giving 
out  of  the  tax-bills  to  the  collector  was  evidence  that  his 
bond  had  been  approved. 

Where  neither  the  collector  nor  the  town  appropriated  the 
payments  made  by  him  to  either  year,  the  law  ^appropriates 
them  to  pay  the  earliest  charges  against  him ;  and  the  bal- 
ance for  each  year,  except  the  last,  being  thus  extingubhed, 
the  town  may  recover  the  final  balance  against  him  in  an  ac- 
tion on  the  last  year's  bond.  Sandwich  v.  Fiah^  2  Gray, 
298  ;  MiUiken  v.  Tufls,  31  Maine,  497  ;  U.  States  v.  Kirk- 
Patrick,  9  Wheat.,  737 ;  Colerain  y.  Belly  9  Met.,  499. 

J.  Baker  J  for  the  defendants. 

This  action  is  on  a  bond  against  the  principal  and  ten 
sureties.  It  is  a  joint  action,  and,  if  any  one  of  the  defend- 
ants is  not  liable,  none  of  them  can  be  held. 

At  the  town  meeting,  the  ten  sureties  all  consented  to  sign 
the  bond,  if  all  would  become  sureties  who  were  so  the  pre- 
ceding year,  except  Hayward.  The  signiug  ajpterwards  was 
in  pursuance  of  this  agreement.  The  evidence  shows  that, 
at  the  time  of  signing,  some  of  the  sureties  insisted  on  this 
condition.  These  facts  should  have  led  the  jury  to  find  for 
the  defendants,  and  would  have  had  that  effect,  but  for  the 
erroneous  instructions  of  the  Court. 

The  bond,  if  executed  without  condition,  was  never  pro- 
perly delivered.  There  must  be  an  intention  on  the  part  of 
the  parties  to  the  bon<f,  to  deliver  it  as  an  executed  instru- 
ment, in  order  for  the  delivery  to  be  valid.  But,  here,  all 
the  sureties  swear  that  they  did  not  consent  that  this  should 
be  delivered  as  their  bond  imtil  all  had  signed.  They  each 
delivered  it  to  Shaver  to  have  the  execution  completed,  and 
not  to  be  delivered  to  the  town  until  that  was  done. 
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The  bond,  if  delivered,  was  never  legally  approved.  It 
does  not  appear  that  any  action  was  taken  upon  it  by  the 
selectmen,  nor  that  it  was  examined  by  more  than  one  of 
them.  The  giving  out  of  the  tax  bills  has  no  tendency  to 
show  that  the  selectmen  approved  the  bond.  It  is  the  asses^ 
8or8  who  give  out  the  tax  bills. 

In  March,  1858,  the  balance  of  taxes  in  Shaver's  hands 
was,  by  his  warrant,  to  be  paid  to  the  town,  yet  he  was  suf- 
fered to  go  on  until  October,  eight  months  after,  without  a 
settlement.  If  the  bond  was  valid,  the  town  had  lost  its 
right  to  recover  by  its  own  neglect.  U.  S.  v.  Eirkpatrickj 
6  Curtis' Dig.,  214. 

The  instruction  given,  as  to  the  appropriation  of  pay- 
ments, was  erroneous.  The  sureties  on  the  bond  of  1857 
are  liable  only  for  the  deficit  of  that  year.  The  law  appro- 
priates the  money  where  it  equitably  belongs,  in  a  case  like 
this. 

But,  by  bringing  suits  on  the  bonds,  both  for  1856  and 

1857,  the  town  did  make  an  appropriation.  The  town  had 
the  means  of  showing  how  much  was  the  deficit  of  each  year, 
and  it  was  for  them  to  do  it.  Starret  v.  Barber j  20  Maine, 
457. 

The  jury  erred  in  their  verdict,  in  allowing  interest  on 
the  amount  of  deficit  prior  to  the  settlement  in  October, 

1858.  At  that  time,  the  selectmen  found  what  was  due,  and 
prior  interest'  must  have  been  included  or  waived.  In  so 
much  the  damages  were  excessive. 

The  alteration  of  the  verdict,  after  the  separation  of  the 
jury,  was  imauthorized. 

The  opinion  of  the  Court  was  drawn  up  by 
Tenney,  C.  J. — This  suit  is  upon  a  sealed  instrument, 
purporting  to  be  the  official  bond  of  Henry  J.  Shaver,  as 
the  collector  of  taxes  of  the  town  of  Readfield,  for  the  mu- 
nicipal year  1857,  and  his  sureties.  The  sureties  deny 
their  liability,  on  the  ground  that  they  consented  to  be  the 
sureties  of  the  collector  solely  on  the  condition  that  the 
bond  should  be  executed  by  those  whose  names  appear 
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thereon,  together  with  Moses  Whittier,  who  refused  to  be- 
come a  party,  after  his  name  had  been  inserted  in  the  body 
of  the  bond  by  the  scrivener,  who  drew  the  instrument,  the 
said  Whittier  and  the  other  persons  whose  name;3  were  in- 
serted, having  been  deemed  sufficient,  by  the  town,  expressed 
by  a  vote  in  open  town  meetiug. 

Evidence  was  introduced  to  show  that,  after  the  principal 
and  three  of  the  sureties  had  signed  their  names,  on  its  be- 
ing ascertained  that  Whittier  declined  to  place  his  name 
upon  the  bond  as  a  surety,  his  name  was  erased  from  the 
body  thereof,  and  subsequently  the  other  sureties  added 
their  signatures. 

The  great  questions  in  the  case  were  whether  the  sureties, 
who  executed  the  bond  before  the  erasure  of  the  name  of 
Whittier,  had  consented  to  be  holden  by  word  or  act,  or 
both,  afi;er  they  had  been  informed  that  he  had  refused  to 
become  a  surety ;  and  whether  those  who.affixed  their  names 
to  the  instrument  afterwards  did  it  imder  such  circumstances 
as  to  render  them  liable ;  and  also  whether  the  bond,  if  ex- 
ecuted, so  that  the  obligors  could  make  no  objection  to  the 
execution,  had  been  approved  by  the  selectmen,  according 
to  law,  and  delivered  so  as  to  become  effectual.  The  evi- 
dence on  these  questions  was  not  in  harmony,  one  portion 
with  another.  But,  under  the  instructions  given  to  the  jury 
by  the  presiding  judge,  a  verdict  was  rendered  for  the  plain- 
tifis,  which  is  sought  to  be  vacated  on  a  motion,  because  it 
was  against  the  evidence  adduced  and  for  other  reasons 
stated  in  the  motion.  The  conclusion  of  the  Court  is,  that 
the  verdict  cannot  be  disturbed  op  the  motion,  consistently 
with  the  principles  well  settled  applicable  to  the  facts  of  the 
case. 

The  question  is  then  presented,  whether  the  Court  erred 
in  any  of  the  rules  of  law,  which  it  stated  to  the  jury,  or 
whether  it  erroneously  withheld  any  instructions  which  were 
requested  by  the  defendants,  to  be  given  to  the  jury,  in 
matters  of  law. 

The  counsel  in  defence  requested  that  twelve  instructions, 
Vol.  1.  6 
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reduced  to  writing,  should  be  given  to  the  jury;  five  of 
which,  the  first,  third,  fourth,  fifth,  and  seventh  were  given 
as  requested ;  the  others  were  refused,  given  with  qualifica- 
tions, or  were  embraced  in  the  general  instructions. 

The  second  requested  instruction  was,  **that,  to  constitute 
such  a  waiver  of  the  condition,"  [that  all  whose  names  were 
in  the  body  of  the  bond  should  execute  it  according  to  the 
evidence,  which  was  not  in  controversy,]  "the  party  must  be 
informed  that  Whittier  was  not  to  sign ;  and  consent  that  it 
should  be  delivered  as  his  bond  without  his  name."  This 
request  assumes  that  the  party  could  be  legally  holden  only 
by  express  consent,  given  upon  information,  that  the  one 
whose  name  was  erased  was  not  to  become  a  surety.  The 
general  instructions  were  substantially  as  follows  : — That  if 
any  or  all  of  the  sureties,  whose  names  were  on  the  bond, 
placed  them  there  with  the  condition  before  stated,  and  that 
the  bond  should  not  be  deliyered,  without  the  fulfilment  of 
that  condition,  it  would  not  be  binding  on  them,  unless  they 
waived  that  condition  subsequently.  But  if  they  signed  the 
bond  without  any  condition,  but  for  the  purpose  of  indem- 
nifying the  town  for  any  omission  of  official  duty  of  the 
principal,  and  the  bond  was  left  to  be  delivered  and  used 
for  the  purpose  for  which  it  was  signed,  and  it  was  so  deliv- 
ered, the  delivery  would  be  valid  and  the  signers  would  be 
bound,  notwithstanding  at  the  time  of  its  execution  they 
might  have  expected  that  all  who  were  accepted  by  a  vote 
of  the  town,  would  become  sureties  on  the  bond.  These 
instructions  are  more  comprehensive  than  the  one  requested, 
which  we  are  considering,  and  were  not  objectionable ;  and 
were  all  under  the  request  to  which  defendants  were  entitled. 

The  last  instruction  requested  had  relation  to  the  execu- 
tion of  the  bond  by  those  who  affixed  their  names  thereto, 
after  the  erasure  of  the  iiame  of  Whittier  in  the  body  there- 
of, and  was,  "If  any  of  the  sureties  signed  the  bond  in  pur- 
suance of  the  agreement  made  at  the  town  meeting,  after 
the  erasure  of  Whittier's  name,  but  without  knowing  it,  or 
knowing  that  he  was  not  to  sign,  and,  at  the  time  of  signing, 
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annexed  the  condition  that  it  should  not  be  delivered  with- 
out all  signed  whose  names  were  accepted  by  the  town,  they 
would  not  be  held."    This  instruction  was  not  given. 

When  a  party  executes  an  instrument,  which,  from  its 
terms,  creates  a  liability,  he  is  ordinarily  supposed  to  know 
its  contents  and  every  thing  apparent  upon  it,  and  affected 
accordingly,  if  no  fraud  was  practised  upon  him,  which  in 
this  case  is  not  pretended.  But  whether  a  surety,  in  fact, 
signed  the  bond  after  the  erasure,  or  a  knowledge  that  Whit- 
tier  was  not  to  sign,  or  otherwise,  is  a  question  wholly  im- 
material under  this  request,  as  the  general  instructions,  to 
which  we  have  referred,  embrace  the  case  supposed,  whether, 
this  knowledge  existed  or  not ;  and  the  liability  was  made 
to  depend  upon  the  fact,  that  the  sureties  who  signed,  did 
not  annex  the  condition,  that  the  bond  was  not  to  be  deliv- 
ered tiU  it  was  signed  by  all  whose  names  were  on  the  list 
accepted  by  the  town. 

The  sixth  and  seventh  instructions  requested  were  not 
given  in  the  terms  of  the  request,  but  were  in  substance  a 
compliance  therewith. 

The  eighth  and  ninth  instructions  requested,  that  if  the 
jury  find  that  the  officers  of  the  town  neglected  to  enforce 
a  collection  of  the  taxes,  and  the  paying  over  the  money  on 
the  part  of  Shaver,  to  Oct.  23,  1858,  or  to  take  the  tax 
bUls  from  him,  this  would  be  such  laches  on  the  part  of  the 
town,  as  would  release  the  sureties  from  all  liabilities  for 
defalcation  subsequent  to  the  time  when  said  officei*s  were 
legally,  required  to  do  so.  And  that  that  time  was  when  the 
year  was  out,  March,  1858.  Such  instructions  have  no  stat- 
ute or  common  law  principle  for  their  support. 

The  tenth  and  eleventh  requests  were,  that  the  jury  might 
be  instructed  that  the  plaintiffs  can  only  recover  damages 
for  what  they  prove  were  actual  deficits  of  the  tax  of  1857  ; 
and  that  the  burden  is  on  the  plaintiffs  to  show  what  part, 
if  any,  of  the  sum  of  $495,93,  said  to  be  due  on  the  two 
years,  was  in  fact  a  deficit  of  1857,  and  they  can  recover 
only  so  fiu*  as  they  show  that.     These  instructions  were  giv- 
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en,  with  the  qualification,  that  if  Shaver  was  collector  for 
the  years  1856  and  1857,  it  was  his  duty  to  settle  and  pay 
over  for  both  of  those  years,  and  he  had  a  right  to  appro- 
priate all  payments  made  during  the  second  year,  at  the 
time  they  were  made,  to  the  year  to  which  he  wished  them 
applied.  If  he  failed  to  make  such  appropriation,  then  the 
town  would  have  the  right  to  appropriate  such  payments  as 
they  might  desire ;  and,  if  no  appropriation  was  made  by 
either,  the  law  would  appropriate  such  payments  to  the  old- 
est debts.  If  payments  were  made  when  there  was  only 
one  liability,  and  that  for  the  year  1856,  in  the  absence  of 
any  appropriation  by  the  parties,  the  law  would  apply  them 
to  that  year ;  so  that,  if  the  parties  made  no  appropriation, 
in  this  case,  the  whole  of  the  deficit  of  the  sum  of  $495,93 
might  be  regarded  as  having  occurred  during  the  last  year, 
and,  if  so,  would  be  recoverable  in  this  suit,  with  interest 
from  the  time  it  ought  to  have  been  paid. 

It  was  proved  that,  about  Oct.  23,  1858,  a  partial  settle- 
ment was  made  with  Shaver,  in  behalf  of  the  town,  for  the 
years  1856  and  1857 ;  that  there  was  a  balance  of  the  sum 
of  $495,93  on  both  years,  for  money  collected  by  him  and 
not  paid  over ;  the  amount  of  uncollected  taxes  taken  from 
him,  and  he  was  credited  for  so  much.  Amount  of  uncol- 
lected commitment  of  1856  was  $14,98,  and  due  on  the  bills. 
Uncollected  taxes  of  1857  were  $102,43.  It  was  not  ascer- 
tained how  much  was  the  deficit  in  unpaid  collections  of  the 
year  1896  or  of  1857.  There  is  a  suit  pending  upon  the  bond 
of  1856,  and  the  signers  are  not  the  same  as  those  upon  the 
bond  of  1857. 

It  was  for  the  defendants  to  show  what  part  of  this  deficit 
belonged  to  one  year  and  what  to  the  other.  The  principal 
on  the  bonds  is  supposed  to  have  the  means  of  doing  this, 
by  the  receipts  taken  by  him,  or  by  other  modes.  In  the 
absence  of  all  evidence  on  this  question,  we  cannot  assume 
that  either  party  made  the  appropriation  to  one  year  or  the 
other.  Hence  the  money  which  he  paid  from  time  to  time 
must  be  treated  as  his  own,  and  the  law  will  make  the  ap- 
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propriation  thereof  to  discharge  the  liability  which  first  ac- 
crued. That  being  done,  and  the  amount  of  the  collections 
which  are  withheld  by  the  collector  being  fixed,  the  liability 
fidls  upon  the  obligors  of  the  bond  of  1857.  The  instruc- 
tions were  in  accordance  with  this  principle. 

Exceptions  are  taken  to  the  amendment  of  the  verdict, 
allowed  by  the  Court,  in  changing  the  name  of  the  principal 
defendant,  so  as  to  conform  to  the  writ  and  all  the  papers  in 
the  case.  This  was  the  correction  of  the  error  of  the  clerk 
in  preparing  the  blank  verdict,  which  escaped  the  attention 
of  the  jury.  The  authorities  cited  for  the  plaintiffs  to  sus- 
tain the  propriety  of  the  amendment  of  the  verdict,  for  a 
cause  wliich  existed  and  was  apparent,  upon  inspection  by 
the  Court,  are  full  and  conclusive. 

Motion  and  exceptions  overruled. 

Judgment  on  the  verdict. 

BiGE,  May,  Goodenow,  Davis  and  Ejent,  JJ.,  concurred. 


State,  sd^^e  facias ^  versus  Joseph  Baeeb. 

A  complaint,  charging  the  oammiBsion  <^  an  offence  "at  iaid  A.,"  whidi  plaM 
IB  immediately  before  described  as  a  city  in  the  county  of  K.,  sufficiently  al- 
leges that  the  offence  was  committed  in  that  county. 

The  recital  in  a  recognizance,  taken  by  a  magistrate,  that  he  found  that  « there 
was  good  reason  and  probable  cause  to  believe  said  defendant  is  guilty,"  is 
equivalent  to  finding  that  "thiere  was  probable  cause  to  charge  the  ao^ 
cused.". 

A  recognizance  taken  by  a  magistrate  with  a  single  surety,  is  valid,  although  it 
is  his  duty  to  require  sureties, 

A  recognizance  taken  by  a  magistrate  upon  the  examination  before  him, 
of  a  person  charged  with  a  crime  beyond  his  jurisdiction,  conditioned  for  the 
personal  n^pearance  of  the  accused  before  the  higher  Court,  **  to  answer  the 
complaint  aforesaid,  abide  the  order  of  Court  thereon,  and  not  depart  from 
said  Court  without  license  therefor,"  is  valid. 

When  a  person  is  committed  to  jail  by  a  magistrate  for  failing  to  give  such  a 
recognizance  as  he  has  authority  to  require,  two  justices  of  the  peace  and  of 
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the  quorum  aze  authorised  by  our  statutes  to  admit  the  prisoner  to  bail,  by 
taking  a  recognizance  with  the  same  conditions  which  the  magistrate  had 
required. 
A  writ  of  Bdrefacioif  which,  after  reciting  a  recognizance,  states  « all  which 
appears  of  record,  and  said  recognizance  was  duly  returned  to  our  said 
Court,*'  &Cn  and  further  alleges  a  defiEiult  "  as  appears  of  record,"  shows 
sufficiently  that  the  recognizance  was  returned  to  Court  and  became  a  matter 
of  record. 

Exceptions  from  the  ruling  of  Bice,  J,,  at  Nisi  Prius. 

Scire  Facias  upon  a  recognizance.  The  defendant  de- 
murred to  the  declaration;  The  demurrer  was  joined  by 
the  County  Attorney  and  overruled  by  the  presiding  Judge, 
and  the  defendant  excepted. 

The  following  is  a  copy  of  the  writ  of  scire  facias:  — 

**  State  of  Maine. — Kennebec,  ss. — To  the  Sheriff  of  our 
county  of  Kennebec,  or  his  Deputy, — Greeting. 

**  Whereas,  at  the  Municipal  Court  for  the  city  of  Augusta, 
in  the  county  of  Kennebec,  on  the  24th  day  of  September, 
A.  D.  1858,  Samuel  W.  Lake,  alias  Stephen  Lake,  then 
commorant  of  said  Augusta,  was  brought  before  Samuel 
Titcomb,  Esq.,  the  Judge  of  said  Municipal  Court,  by  vir- 
tue of  a  warrant  didy  issued  by  said  Judge,  upon  the  com- 
plaint of  George  Hale  of  Waterford,  in  the  county  of 
Oxford,  in  behalf  of  said  State,  on  oath,  charging  the  said 
Lake  with  having  committed  the  crime  of  larceny  from  the 
person  of  the  said  George  Hale,  at  said  Augusta,  on  the  22d 
day  of  September,  A.  D.  1858  ; — and  whereas  it  appeared 
to  said  Judge,  after  a  full  hearing  thereof,  that  the  offence 
charged  in  said  complaint  had  been  committed,  and  that 
there  was  good  reason  and  probable  cause  to  believe  the  said 
Lake  to  be  guilty  thereof,  and  said  offence  not  being  within 
the  jurisdiction  of  said  Municipal  Court  to  try  and  punish, 
the  said  Lake  was  then  and  there,  by  said  Judge,  ordered 
personally  to  appear  at  the  Supreme  Judicial  Court,  to  be 
holden  at  said  Augusta,  for  and  in  said  county  of  Kennebec, 
on  the  fourth  Tuesday  of  November,  A.  D.  1858,  then  and 
there,  in  said  Court,  to  answer  to  said  complaint  and  abide 
the  order  of  Court  thereon,  and  enter  recognizance,  himself 
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as  principal,  in  the  sum  of  five  hundred  dollars,  with  sufB- 
cient  surety  in  the  sum  of  five  hundred  dollars,  to  the  State 
of  Maine,  that  he,  the  said  S.  W.  Lake,  alias  Stephen  Lake, 
should,  agreeably  to  said  order,  personally  appear  at  the 
said  Court,  then  next  to  be  holden  as  aforesaid,  then  and 
there  to  answer  to  said  complaint,  and  abide  the  order  of 
said  Court  thereon,  and  not  depart  from  said  Court  without 
license  therefor; — and  whereas  the  said  Lake  neglected  and 
refused  to  recognize  for  his  appearance,  &c.,  with  surety,  as 
required  by  said  Judge,  and  was  therefore  committed  to  the 
county  jail  of  said  county,  to  be  therein  confined  until  he 
should  find  surety,  as  required  by  said  Judge,  or  be  other- 
wise discharged  by  due  course  of  law.  And  whereas  after- 
wards, to  wit,  on  the  first  day  of  October,  1858,  at  the  jail 
ofiice  in  said  Augusta,  before  William  M.  Stratton  and  John 
B.  Clifford,  Esquires,  two  Justices  of  the  Peace  and  of  the 
quorum,  in  and  for  the  said  county  of  Kennebec,  on  appli- 
cation of  the  prisoner,  pursuant  to  the  order  aforesaid,  he, 
the  said  S.  W.  Lake,  alias  Stephen  Lake,  and  Joseph  Baker 
of  Augusta,  in  the  county  of  Kennebec,  personally  appeared 
and  severally  acknowledged  themselves  to  be  indebted  to 
the  State  of  Maine,  in  the  respective  sums  following,  viz, : 
the  said  S.  W.  Lake,  alias  Stephen  Lake,  as  principal,  in 
the  above  named  sum  of  five  hundred  dollars,  and  the  said 
Joseph  Baker,  as  surety,  in  the  said  sum  of  five  hundred 
dollars,  to  be  levied  upon  their  several  goods  and  chattels, 
lands  and  tenements ;  and  in  want  thereof  upon  their  bodies, 
to  the  use  of  the  State  of  Maine,  if  default  should  be  made 
in  the  performance  of  the  condition  to  which  said  recogniz- 
ance was  subject,  which  condition  was  such  that,  if  he,  the 
said  S.  W.  Lake,  alias  Stephen  Lake,  should,  agreeably  to 
the  above  mentioned  order  of  said  Court  first  above  named, 
personally  appear  at  the  said  Supreme  Judicial  Court  then 
next  to  be  holden  as  aforesaid,  then  and  there  in  said  Court 
to  answer  to  the  complaint  aforesaid  and  abide  the  order  of 
Court  thereon,  and  not  depart  from  said  Court  without 
license  therefor ;  then,  in  such  case,  said  recognizance  to  be 
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void,  otherwise  to  remain  in  full  force  and  effect.  All  of 
which  appears  of  record.  And  said  recognizance  was  duly 
returned  by  the  said  justices  of  the  peace  and  of  the  quo- 
rum to  our  feaid  Court,  holden  as  aforesaid,  in  and  for  said 
county  of  Kennebec,  on  the  fourth  Tuesday  of  November, 
1858,  when  and  where  an  indictment  was  found  by  the 
grand  jury,  against  the  said  Lake,  for  the  same  offence  as 
charged  against  him  in  said  complaint.  • 

"And  whereas  the  said  S.  W.  Lake,  alias  Stephen  Lake, 
and  the  said  Joseph  Baker,  although  solemnly  called  to  <^me 
into  the  said  Supreme  Judicial  Court  at  the  November  Term 
aforesaid,  1858,  did  not  appear,  but  made  default,  as  appears 
of  record ;  whereby  the  said  sum  of  five  hundred  dollars 
became  forfeited  to  us,  by  the  said  Joseph  Baker,  which 
sum  hath  not  been  paid,  but  still  remains  to  be  levied,  in 
maimer  aforesaid,  to  our  use; — We  therefore,  willing  to 
have  the  said  sum  so  due  to  us,  with  speed  paid  and  satisfied 
as  justice  requires,  command  you  that  you  make  known  to 
the  said  Joseph  Baker,  if  he  may  be  found  in  your  precinct, 
that  he  be  before  our  Justices  of  our  Supreme  Judicial  Court 
next  to  be  holden  at  Augusta,  within  and  for  the  county  of 
Kennebec,  on  the  first  Tuesday  of  March  next,  to  show 
cause,  if  any  he  have,  why  we  ought  not  to  have  judgment, 
and  our  writ  of  execution  thereupon,  against  him,  the  said 
Joseph  Baker,  for  the  sum  by  him  forfeited  and  costs: — 
and  further  to  do  and  receive  that  which  the  said  Court  shall 
then  consider.  Hereof  fail  not,  and  have  thtre  then  this 
writ,  with  your  doings  therein." 

J.  Baker ^  pro  se. 

The  declaration  is  fatally  defective  in  the  following  re- 
spects:— 

I.  It  does  not  appear,  by  it  that  the  magistrate  who  ex- 
amined the  case,  was  authorized  to  "require"  such  a  recog- 
nizance, because,  —  1st.  The  declaration  does  not  allege  that 
the  offence  charged  was  committed  in  the  county,  but  only 
"  in  said  Augusta ;"  and,  as  this  fact  is  essential  to  his  juris- 
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diction,  it  must  be  directly  and  afltonatively  alleged  in  full. 
State  V.  Magrathf  31  Maine,  469. 

2nd.  Nor  did  he  find  the  state  of  facts  that  authorized 
him  to  bind  the  accused  over  at  all.  He  found  that  ^  there 
teas  good  reason  and  probable  cause  to  believe  said  Lake  is 
guilty;**  while  R.  S.,  c.  133,  §  11,  requires  him  to  find  ^^pro- 
bable  cause  to  charge  the  accused.**  The  first  is  a  matter  of 
beliefy  the  latter  a  matter  of  fact.  State  v.  HartweUy  35 
Maine,  129. 

3d.  He  only  required  one  "surety"  when,  by  R.  S.,  c. 
132,  §  5,  ^*  sureties'*  are  required.  See,  also,  R.  S.,  c.  132, 
§  15 ;  c.  133,  §§  8,  12,  14,  and  19. 

4th.  The  conditions  of  the  recognizance  required  by  him 
are  not  authorized  by  the  statute  and  beyond  his  power. 
R.  S.,  c.  132^  §  5,  simply  authorized  him  to  require  the  ac- 
cused to  find  "  sureties  to  appear  before  the  S.  J.  Court,'* 
but  he  inserts  the  word  "personally"  before  appear;  and 
also  requires  him  to  answer  that  "  complainf*  in  said  Court, 
which  is  legally  impossible,  since  it  never  comes  before  that 
Court  so  that  he  can  answer  to  it,  "  to  abide  the  order  of 
said  Court  thereon,  and  not  depart  from  said  Court  without 
license  therefor."  These  two  things  are  not  at  all  the  saq;ie 
in  substance  or  words. 

The  statute  provision  is  fully  answered  and  complied  with 
by  the  accused  appearing  at  the  Court  and  submitting  himself 
to  the  custody  of  the  Court  or  its  officer.  Then  all  liability 
on  the  recognizance,  both  for  principal  and  sureties,  ceases. 
But,  by  the  language  used,  he  must  not  only  do  all  that,  but 
he  must  remain  in  said  Court  and  answer  to  the  complaint, 
and  abide  sentence,  so  that  if  he  should  escape  from  the 
custody  of  the  sherLBT,  or  from  jail,  or  even  from  state  pris- 
on after  sentence,  for  aught  we  can  perceive,  the  recogniz- 
ance b  forfeited.  R.  S.,  c.  133,  §19;  Jordan  v.  McKen- 
ney,  45  Maine,  306 ;  French  v.  Sndl^  37  Maine,  100 ;  Owen 
V.  Daniels^  21  Maine,  180 ;  State  v.  Boies^  41  Maine,  344. 

n.  The  two  justices  of  the  quorunl  were  not  authorized 
to  take  such  a  recognizance  for  the  reasons  already  men-  . 
Vol.  L.  7 
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tioned,  as  their  authority  is  co-extensive  with  that  of  the 
ma^trate,  both  by  the  terms  of  the  mittimus  and  K.  S.,  c 
133,  §  14. 

in.  It  is  not  alleged  in  the  declaration  that  the  recogniz- 
ance was  returned  to  the  Supreme  Court  and  became  a  main 
ter  of  record.  Without  the  latter  allegation,  the  declaration 
is  insufficient.  State  v.  Smithy  2  Maine,  62;  Libby  y. 
Main  &  al.^  11  Maine,  344. 

Drummondy  Attorney  General ^  for  the  State. 

1.  The  first  objection  is  not  founded  in  fact. 

2.  The  second  need  not  be  noticed,.  The  phrases  are 
equivalent  and  have  been  so  used  in  the  statutes.  R.  S., 
1841,  c.  171,  §§  16  and  17. 

3.  Though  the  statutes  may  require  more  than  one  surety, 
yet,  if  but  one  is  taken,  he  cannot  take  advantage  of  the 
omission. 

4.  The  conditions  of  the  recognizance  are  authorized  bylaw. 
The  statute  provides  that  the  prisoner  may  be  admitted  to 

bail,  and  does  not  prescribe  the  conditions. 

In  the  cases  cited  in  defence,  the  provisions  of  the  recog- 
nizance were  fixed  by  the  statute. 

What  is  bail  ?  It  is  a  substitute  for  the  custody  of  the 
accused.  The  condition  may  require  him  to  do  what  he 
would  be  compelled  to  do  if  he  remained  in  custody.  Tried 
by  this  test,  this  condition  was  authorized.  If  he  had  re- 
mained in  custody,  he  would  have  been  compelled  to  appear 
personally,  to  answer  the  charge,  to  abide  the  order  of 
Court,  and  not  depart  without  license.  This  view  is  fully 
sustained  by  the  authorities.  2  Hawk.  Ch.,  15,  §§  2,  84; 
1  Hale,  324,  620 ;  2  Hale,  124, 125, 126  ;  4  Bl.  Com.,  297  ; 
1  Chitty's  C.  L.,  75,  86  ;  People  v.  Stager,  10  Wend.,  431, 
433,  435 ;  1  Ba€.  Abr.,  Bail,  &c.,  497  ;  Bums' Justice,  144  ; 
Crown  Circuit  Companion,  54;  7  Cowen,  141;  17  Wend., 
252,253,374;  7  HiU,  39;  19  Pick.,  127,  139,  143;  15 
Pick.,  193;  Davb'  Justice,  139;  Baker's  Justice,  32,  52; 
7  Gray,  316 ;  14  Barb.  S.  *C,  R.,  35  ;  1  Denio,  454 ;  5  De- 
nio,  58 ;  4  N.  H.,  366 ;  3  Parker's  C.  C,  143,  147. 
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The  opinion  of  the  Court  was  drawn  up  by 
May,  J. — The  defendant  claims,  that  the  declaration  in 
the  writ  is  insufficient  to  authorize  a  judgment  against  him. 
EBs  demurrer  puts  its  sufficiency  in  issue,  and  nothing  more. 
And,  first,  it  is  said  that  the  recognizance  declared  on  fails 
to  show  that  the  alleged  offence  was  committed  within  the 
county  of  Kennebec.  But  this  objection  is  found  to  have 
no  foundation  in  fact.  It  is  charged  as  having  been  com- 
mitted "  at  said  Augusta,"  which  place  is  described  immedi- 
tAelj  before,  in  the  complaint  as  set  forth,  as  being  a  city  in 
the  county  of  Kennebec.  This  description  of  the  place  is, 
therefore,  equivalent  to  a  direct  allegation  that  the  offence 
was  committed  in  that  county. 

2nd.  It  is  contended  that  the  Municipal  Judge  had  no 
authority  to  tequire  the  accused  to  enter  into  recognizance 
at  all,  because  it  does  not  appear  that  he  found,  on  the  whole 
examination,  that  "there  was  probable  cause  to  charge  the 
accused,^  as  is  required  by  the  R.  S.,  c.  133,  §  11.  The 
recital  in  the  recognizance  is,  that  he  found  that  "  there  was 
good  reason  and  probable  cause  to  believe  said  Lake  is  guil- 
ty.'* If  there  is  any  difference  in  the  meaning  or  finding, 
as  manifested  in  these  different  forms  of  expression,  we  fail 
to  perceive  it.  Each  form  appears  to  have  been  used  in  the 
statutes  of  1841  to  convey  the  same  idea.  R.  S.  of  1841, 
c.  171,  §§16, 17,  Under  such  circumstances,  the  dropping 
of  one  form,  in  the  revision  of  1857,  c.  133,  §  11,  before 
cited,  cannot  be  regarded  as  creating  a  new  rule  of  judg- 
ment for  the  action  of  magistrates,  in  the  examination  or 
treatment  of  alleged  offenders  when  brought  before  them. 
That  the  Municipal  Judge  found  that  the  offence  charged 
had  been  committed,  fully  appears.  The  recognizance  there- 
fore shows  that  he  found  all  the  facts  necessary  to  justify  his 
action  in  requiring  bail.  The  case  of  State  v.  Hartwell  & 
ais.y  35  Maine,  129,  cited  in  defence,  is  unlike  this,  because 
of  the  wide  difference  between  suspicion  and  probable  cause 
to  believe.  In  that  case  the  magistrate  did  not  find  that  the 
"offence  had  been  committed,**  nor  that  there  was  probable 
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cause  to  believe  the  prisoner  guilty,  but  only  that — "it  ap- 
pearing to  me  that  there  is  good  cause  to  suspect  the  said 
Samuel  Hartwell  to  be  guilty  of  said  offence."  The  offence 
was  not  found  to  have  been  conunittedi  and  the  magistrate 
only  Suspected  Hartwell  to  be  guilty — did  not  believe  it. 
See  Stat.  1841,  c.  171,  §  17. 

3d.  It  is  next  objected  that  the  Municipal  Judge  requii-ed 
but  one  surety  when,  by  the  R.  S.,  c.  132,  §  5,  "sureties'* 
are  required.  That  it  was  the  official  duty  of  the  Judge  to 
require  reasonable  sureties,  cannot  be  denied.  The  whole 
history  of  the  law  in  relation  to  bail,  in  civil  as  well  as  crim- 
inal casQS,  shows  that  such  has  always  been  the  rule,  not 
only  in  this  country  but  in  England.  This  rule  applies  to 
sheriffs  as  well  as  to  magistrates.  Prior  to  the  statute  of 
23  Henry  vi.,  §§  9,  10,  sheriffs  were  held  personally  re- 
sponsible for  the  forthcoming  of  prisoners  committed  to 
their  custody,  in  all  cases,  whether  civil  or  criminal ;  and 
were  under  no  legal  obligation  to  admit  them  to  bail.  By 
that  statute  it  was  made  their  duty  "  to  let  all  persons  out  of 
prison,  in  any  personal  action  or  indictment  of  trespass,  up- 
on reasonable  sureties^  having  sufficient  within  the  counties 
where  such  persons  were  let  to  bail."  Crabb's  Hist.  Eng. 
Law,  c.  24,  p.  366.  Subsequently  various  statutes  were 
passed  upon  the  subject  of  bail  in  cases  of  felony ;  but,  in  the 
reign  of  William  rv,,  these  provisions  were  extended  so  that 
any  two  justices,  of  whom  one  or  the  other  must  have  sign- 
ed the  warrant  of  conmiitment,  might  admit  to  bail  any  per- 
son charged  with  felony,  in  such  sum  and  with  such  sureties 
as  they  might  think  fit.  1  Harrison's  Digest,  (2d  American 
ed.,)  p.  2159.  Thus,  the  authority  and  duty  of  letting  to 
bail  in  criminal  cases,  which  at  first  rested  upon  the  sherLflk, 
came  to  be  transferred  to  civil  magistrates.  The  magistrates 
proceeded  to  grant  bail  by  taking  a  recognizance,  while  the 
mode  pursued  by  the  sheriff  was  by  taking  a  bail  bond.  In 
both  cases,  however,  the  statutes  authorized  bail  only  upon 
the  taking  of  sufficient  sureties. 

The  statutes  of  this  State  and  of  Massachusetts  are  in 
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some  respects  similar  to  the  English  statutes,  in  relation  to 
the  manner  of  taking  bail.  In  civil  cases,  the  authority  to 
take  bail  is* vested  in  the  sheriff;  in  criminal  cases ^  it  is  in 
the  magistrate  who  takes  the  examination,  and,  after  com- 
mitment and  before  a  verdict  of  guilty,  or  for  not  finding 
sureties,  it  is  in  any  Justice  of  this  Court,  or  in  two  justices 
of  the  peace  and  quorum.  S.  S.,  c.  85,  §  1 ;  c.  133,  §§  11, 
U ;  Mass.  R.  S.  of  1860,  c.  125,  §  2 ;  c.  170,  §§  25,  36.  It 
is  ako  apparent,  from  these  statutes,  that  sureties  are  requir- 
ed. In  some  of  them  the  word  *^  sureties"  is  used.  In  oth- 
ers, the  language  is,  *'  may  admit  to  bail."  This  language, 
in  view  of  the  conmion  law,  must  be  understood  to  mean 
that  reasonable  sureties  are  to  be  taken.  The  power  which 
is  conferred  upon  magistrates  or  sheriffs,  by  these  statutes, 
is  not  a  judicial  power.  Their  action  under  it  is  merely 
ministerial.  Magistrates  act  for  the  protection  of  th^  State, 
as  well  as  for  the  relief  of  the  accused ;  and  sheriffs  for  the 
protection  of  the  creditor,  as  well  as  for  the  relief  of  the 
debtor.  The  former  take  bail  by  a  recognizance,  the  latter 
by  a  bail  bond. 

The  taking  of  a  recognizance,  or  bail  bond,  is  wholly  col- 
lateral to  the  original  proceeding.  The  recognizance  taken 
in  criminal  cases  is,  in  its  nature,  a  civil  matter.  The  fact 
that  it  depends  upon  a  record,  in  connection  with  a  criminal 
case,  does  not  affect  its  character.  If  the  magistrate  had 
jurisdiction  and  authority  to  take  it,  it  is  subject  to  the  same 
mles  of  construction  and  treatment  as  any  other  civil  matter. 

The  authorities  which  are  so  numerous,  both  in  England 
and  this  country,  that  they  n^ed  not  be  cited,  show  that  a 
bail  bond,  executed  by  the  principal  and  one  surety,  is  valid, 
notwithstanding  it  is  the  legal  duty  of  the  sheriff  to  require 
two  or  more  sureties ;  and  the  sheriff,  if  he  fail  to  do  so,  is 
held  responsible  to  the  creditor  for  the  damages  sustained. 
So,  too,  replevin  bonds,  notwithstanding  the  statute  requires 
sufficient  sureties,  if  executed  by  one  only,  are  held  valid 
unless  the  defendant  objects  thereto  by  seasonably  pleading 
such  fact  in  abatement  of  the  writ.    The  party,  for  whose 
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benefit  such  bonds  are  taken^  may  waive  the  defect.  The 
taking  of  but  one  surety,  in  either  case,  is  not  an  excess  of 
authority.  It  is  simply  a  failure  to  act  up  to  the  full  extent 
of  such  authority.  No  reason  is  apparent  why  a  recogniz- 
ance with  but  one  surety,  taken  by  magistrates  in  a  criminal 
case,  upon  the  application  of  a  prisoner  committed  before 
verdict  of  guilty,  for  a  bailable  offence,  or  for  not  finding 
sureties  to  recognize  for  him,  may  not,  for  matter  and  effect, 
be  regarded  the  same  as  replevin  or  bail  bonds  so  executed 
are  regarded,  as  an  insufiELcient  performance  of  a  ministerial 
duty,  but  nevertheless  valid  so  far  as  it  goes,  and  obligatory 
npon  the  principal  and  surety ;  it  being,  so  far  as  they  are 
concerned,  a  complete  execution  of  the  requirements  of  the 
law.  The  provision  of  law  requiring  another  or  more  sure- 
ties, being  wholly  for  the  benefit  of  the  State,  the  surety  is 
not  injured  by  any  neglect  in  this  particular,  any  more  than 
liie  principal  himself  would  be,  in  cases  where  he  is  dis- 
charged from  custody  upon  his  own  recognizance.  In  this 
view  of  the  law,  the  defendant,  who  voluntarily  and  alone 
became  the  surety  of  the  principal,  has  no  ground  of  com- 
plaint. 

4th.  TTie  next  objection  is,  that  the  Municipal  Judge,  in 
ordering  the  recognizance,  exceeded  his  authority  in  the  re- 
quirements of  its  condition.  The  condition  requires  the 
party  accused  **  personally  to  appear  at  the  next  term  of 
the  Supreme  Judicial  Court  to  be  holden  at  Augusta,  within 
end  for  the  county  of  Kennebec,  on  the  fourth  Tuesday  of 
November,  1858,  then  and  there  in  said  Court  to  answer  to 
the  complaint  aforesaid,  abide  the  order  of  Court  thereon, 
and  not  depart  from  said  Court  without  license  therefor.** 

It  is  claimed  that  there  was  an  excess  of  authority  in  re- 
quiring the  accused  personally  to  appear  at  this  Court,  and, 
to  sustain  this  position,  several  cases  are  cited,  of  which  the 
one  principally  relied  on  is  that  of  French  v.  Snellj  37 
Maine,  100.  On  looking  into  the  case  it  is  found  that  the 
recognizance  declared  on  was  taken  upon  an  appeal  from  the 
jud^ent  of  a  justice  of  the  peace,  in  a  civil  suit.    The  R. 
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S.  of  1841  y  c.  116,  §  10,  under  which  it  was  taken,  requir- 
ed the  party  appealing  to  recognize,  with  no  other  condition 
except  *^  to  prosecute  his  appeal  with  effect,  and  pay  all  costs 
arising  after  the  appeal. "  The  recognizance  which  was  taken, 
among  other  things,  required  him  to  appear  at  the  appellate 
Court.  This  provision,  which  the  Court  construed  as  re- 
quiring his  personal  appearance,  was  held  to  be  unauthoriz- 
ed. The  prosecution  of  such  appeal  did  not  necessarily 
require  such  appearance.  The  cause  could  proceed  to  trial 
without  it.  The  recognizance  before  us  was  taken  in  a  case 
where  tibie  party  accused  must  be  personally  present  in  this 
Court  or  his  trial  could  not  proceed.  Hence  the  statute, 
c.  132,  §  5,  before  cited,  expressly  authorizes  the  magistrate 
before  whom  the  examination  is  had,  when  the  offence  is  not 
within  his  jurisdiction,  to  cause  the  party  accused  to  recog- 
nize for  hb  appearance  before  this  Court.  The  language, 
as  used  in  the  statute,  means  that  he  shall  personally  appear. 
There  was,  therefore,  no  excess  of  authority  in  this  particu- 
lar.    Commonwealth  v.  McNeil^  19  Pick.  127. 

It  is  further  urged  that  so  much  of  the  condition  as  re- 
quires the  accused  to  answer  to  said  complaint  in  this  Court, 
is  legally  impossible,  and  therefore  unauthorized.  This  pro- 
vision does  not  necessarily  refer  to  the  complaint  simply  as 
a  process.  It  may  refer,  and,  under  attending  circumstances, 
evidently  was  intended  to  refer  to  the  offence  therein  charg- 
ed. The  word  complaint  is  often  used  in  the  sense  of  ac- 
cusation. It  was  so  used  here.  It  must  have  been  under- 
stood as  meaning  the  accusation  qf  charge  contained  in  the 
complaint ;  or,  in  other  words,  the  offence  complained  of. 
Any  other  meaning  would  be  impracticable,  if  not  senseless. 

The  only  remaining  ground  of  objection  to  the  condition 
is,  that  it  requires  the  accused  to  abide  the  order  of  Court 
upon  said  complaint,  and  not  depart  from  said  Court  with- 
out license  therefor.  The  authorities  cited  by  the  Attorney 
General  show  that  such  a  provision  is  fully  authorized.  The 
authority  to  admit  to  bail,  or  to  recognize  a  party  accused  of 
crime,  to  appear  before  the  Court  and  answer,  ex  proprio 
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vigore^  includes  the  right  to  insert  it  in  the  condition. 
Whether  we  look  at  the  forms  which  have  been  used  from 
time  immemorial,  or  to  the  object  which  such  proceedings 
are  designed  to  secure,  or  to  the  authorities  upon  the  sub- 
ject, we  are  brought  to  this  result. 

Bail  is  designed  to  be  »  substitute  for  imprisonment,  and 
its  object  is  to  produce  the  same  result  in  regard  to  persons 
who  are  charged  with  crime.  The  result  to  be  accomplish- 
ed by  either,  is  simply  to  enforce  the  appearance  of  the 
party  accused  at  the  proper  term  of  the  Court,  and  his  sub- 
mission to  the  process  and  judgment  of  the  law.  The  con- 
dition of  a  recognizance  which  does  not  go  beyond  this,  is 
lawful  when  there  is  nothing  in  the  statutes  that  shows  that 
less  was  intended  to  be  required.  We  perceive  nothing  in 
the  recognizance  required  by  the  Municipal  Judge  which  is 
unauthorized  by  the  law. 

The  words  ''  and  not  depart  from  said  Court  without  li- 
cense therefor,"  mean,  not  depart  from  the  term  of  the  Court 
at  which  he  was  recognized  to  appear.  JState  v.  Hichardsorij 
2  Maine,  115. 

5th.  The  objection,  that  the  magistrates  who  took  the  re- 
cognizance were  not  authorized,  does  not  seem  to  be  well 
founded.  The  defendant  concedes  that  their  authority  is  co- 
extensive with  that  ot  the  Municipal  Judge,  and  we  have  no 
doubt,  that  under  the  provisions  of  the  R.  S.,  c.  133,  §  14, 
the  recognizance  taken  by  them  is  binding  upon  the  defend- 
ant. The  party  bailed  was  in  prison  for  a  bailable  offence. 
He  had  failed  to  offer  sureties  at  the  time  of  his  examination, 
as  he  might  have  done  under  the  provbions  of  the  same 
chapter,  §  11 ;  and  it  was  upon  his  application  that  he  was 
admitted;  to  bail.  Under  these  circumstances  the  magis- 
trates had  full  power  to  bail  him  by  taking  a  recogniz- 
ance with  the  entire  condition  which  the  Municipal  Judge 
had  required.  The  regularity  of  the  proceedings  of  that 
Judge  has  rendered  it  unnecessary  to  determine  whether 
they  would  have  had  that  power  had  the  irregularities  con- 
tended for  by  the  defendant,  or  any  of  them,  been  found  to 
exist. 
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6th.  The  position  of  the  defendant,  that  the  declaration 
in  the  writ  is  insufficient,  because  it  does  not  allege  that  the 
recognizance  was  returned  to  this  Court  and  became  a  mat- 
ter of  record,  will  not  avail  him,  because  enough  appears  in 
the  writ  to  show  that  the  law  in  this  respect  has  been  com«» 
plied  with.  State  y.  Smithy  2  Maine,  62 ;  Commonwealth 
y.  Dovmi'ngj  9  Mass.  520. 

Upon  the  whole  case,  and  especially  in  yiew  of  the  pro- 
vision in  the  R.  S.,  c.  133,  §  20,  by  which  the  strictness  of 
the  common  law  has  been  so  modified  that  no  action  on  such 
recognizances  can  be  defeated  for  any  defect  in  the  form  of 
the  recognizance,  if  it  can  be  sufficiently  understood  from 
its  tenor  at  what  Court  the  party  was  to  appear,  and,  from 
the  description  of  the  offence  charged,  that  the  magistrate 
was  authorized  and  required  to  take  the  same,  we  cannot 
come  to  any  other  conclusion  than  that  the  declaration  is 
sufficient,  and  this  action  is  maintained.  Commonwealth  y. 
Nye,  7  Gray,  316. 

Uxceptions  and  Demurrer  overruled^  and 
Judgment  for  the  State. 

Bice,  Goodenow,  and  Kent,  JJ.,  concurred. 
Tenney,  C.  J.,  and  Davis,  J.,  concurred  in  the  result. 


RiCHAKD  Mills  verms  Llewellyn  F.  Spaulding. 

Where  the  *'  head  of  a  fiunily  or  houieholder  "  claiming  tke  henefit  of  c.  207» 
of  the  lawa  of  1860,  caused  his  certificate  to  be  recorded  after  9i  judgment 
(for  costs)  had  been  entered  up  against  him,  the  premises  described  in  his 
certificate  wiU  not  be  exempt  from  the  levy  of  any  execution  that  may  be 
issued  thereon. 

And  if  the  debtor  so  long  neglect  to  pay  the  judgment  that  no  execution  can 
be  issued,  and  a  suit  is  brought  on  the  judgment,  the  execution  that  after- 
wards issues  may  be  leried  on  the  premises,  notwithstanding  it  includes  in- 
terest and  costs  that  hare  accrued  after  the  recording  of  his  certificate  of 
exemption. 

Vol.  l,  8 
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On  agreed  statement  op  tacts.  Writ  or  Entry,  tx) 
recover  a  parcel  of  land  in  Belgrade,  in  the  county  of  Ken- 
nebec. 

The  demandant  claims  title  to  the  premises  by  virtue  of 
a  levy  made  April  20,  1858,  upon  an  execution  in  his  favor 
against  one  William  W.  Spaulding,  issued  from  the  offiqe 
of  the  clerk  of  the  Supreme  Judicial  Court  for  said  county, 
on  a  judgment  recovered  in  said  Court,  March  31,  1858. 

On  the  28th  of  June,  1852,  said  William  W.  Spaulding 
was  the  owner  of  the  demanded  premises,  in  the  actual 
possession  thereof,  a  householder,  and  the  head  of  a  family : 
on  which  day  he  filed,  in  the  office  of  the  register  of  deeds 
for  said  county,  a  certificate  covering  certain  premises  not 
exceeding  in  vahie  the  sum  of  five  hundred  dollars,  of  which 
the  demanded  premises  are  a  part,  therein  declaring  his 
wish  to  hold  said  premises  exempt  from  attachment  and 
levy,  or  sale  on  execution. 

Said  William  W.  Spaulding  remained  in  possession  until 
April  20th,  1858,  and  was  in  the  possession  of  and  owned  said 
premises  at  the  time  of  the  demandant's  levy.  At  the  time 
of  the  service  of  the  writ  in  this  action,  the  said  Llewellyn 
F.  Spaulding  was  in  the  possession  and  occupation  of  the 
demanded  premises,  as  tenant  of  the  said  William  W. 
Spaulding. 

On  the  10th  day  of  January,  1852,  said  Mills  recovered 
judgment  before  a  justice  of  the  peace,  in  said  county, 
against  the  said  William  W.  Spaulding  for  costs,  from  which 
judgment  said  Spaulding  appealed  to  the  District  Court  then 
next  to  be  held  at  Augusta,  in  April  following — but  neg- 
lected to  ent«r  and  prosecute  said  appeal — and  the  judg- 
ment rendered  against  him  by  the  magistrate,  was,  upon 
due  proceedings  had,  affirmed  by  said  District  Court  at  said 
April  term,  1852,  with  additional  costs. 

In  1858,  said  Mills  sued  the  last  named  judgment,  and, 
at  the  March  term  of  this  Court,  in  that  year,  recovered 
judgment  for  the  original  judgment  and  officer's  fees,  and 
costs  of  suit.    This  judgment  was  rendered  on  March  Slst, 
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and  the  plaintiff's  levy  made  on  April  20th,  1858,  as  above 
stated. 

The  tenant  defends  on  the  ground  that,  at  the  time  of  the 
leyy,  the  premises  were  exempt  from  attachment  as  the  pro-: 
perty  of  said  W.  W.  Spaulding,  by  virtue  of  the  statute  of 
1850,  c.  207,  and  of  said  Spaulding's  proceedings  under  the 
same.  The  certificate  signed  by  him  and  filed  on  the  same 
day  in  the  registry  of  deeds  for  the  county  of  Kennebec,  is 
as  follows : — 

''Know  all  men  by  these  presents,  that  I,  William  W. 
Spaulding,  of  Belgrade,  in  the  coimty  of  Kennebec,  wishing 
to  avail  myself  of  the  benefit  of  an  Act  entitled  'An  act  to 
exempt  homesteads  from  attachment  and  levy  or  sale  on  ex- 
ecution,' approved  August  29th,  1850,  do  hereby  certify  and 
declare  my  wish  and  herein  describe  the  property  which  I 
am  the  owner  of,  and  in  actual  possession  of  the  same,  and 
wish  to  hold  under  the  provisions  of  said  Act,  exempt  from 
attachment,  levy  or  sale  on  execution,  or  so  much  thereof 
as  shall  not  exceed  in  value  the  sum  of  five  hundred  dollars, 
namely — a  certain  tract  or  parcel  of  land  situate  in  sdid 
Belgrade,  containing  about  twenty  acres,  being  my  home- 
stead £Eirm,  and  now  occupied  by  myself  and  family.  For  a 
more  particular  description,  reference  is 'hereby  made  to  a 
deed  from  Burleigh  Palmer  to  me,  dated  some  time  in  the 
year  A.  D.  1850.  Given  under  my  hand  the  28th  day  of 
June,  in  the  year  of  our  Lord  eighteen  hundred  and  fifty- 
two." 

Bradbury  &  Meserve^  for  the  demandant. 

JE,  W.  McFadden^  for  the  tenant. 

The  opinion  of  the  Court  was  drawn  up  by 
Appleton,  C.  J. — The  Act  of  1849,  c.  135,  "to  exempt 
homesteads  from  attachment  and  levy  or  sale  on  execution," 
was  '*  to  take  effect  from  and  afier  the  last  day  of  Decem- 
ber next."  This  statute  was  repealed  by  the  Act  of  August, 
1850,  c.  207. 
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It  will  be  perceived  that,  between  the  first  day  of  Janoary , 
1850,  when  the  Act  of  1849,  c.  135,  went  into  effect,  and 
the  time  when  the  repealing  Act  of  August,  1850,  c.  207, 
became  operative,  rights  of  exemption  might  be  acquired. 

Those  were  protected  by  §  1  of  the  latter  Act.  Lawton 
V.  Bruce^  39  Maine,  484. 

By  c.  207,  §  4,  of  the  Acts  af  1850,  it  was  provided  that 
**  the  head  of  any  family,  or  householder,  wishing  to  avail 
himself  of  the  benefits  of  this  Act,  may  file  a  certificate  by 
him  signed,  declaring  such  wish  and  describing  the  property, 
with  the  register  of  deeds  in  the  county  where  the  same  is 
situated ;  and,  upon  receiving  the  fees  now  allowed  for  re- 
cording deeds,  such  register  shall  record  the  same  in  a  book 
kept  by  him  for  that  purpose ;  and  so  much  of  the  property 
in  said  certificate  described  as  does  not  exceed  the  value 
aforesaid,  shall  be  exempt  fi*om  seizure  or  levy  on  any  eoce* 
cution  issued  on  any  judgment  recovered  for  any  debt  con- 
tracted jointly  or  severally  ^  by  the  person  signing  said  cer- 
tificate^  after  the  date  of  the  reccrrding  thereof;  *  *  *  and 
upbn  being  recorded  as  aforesaid,  the  property  described  in 
the  first  section  of  this  Act  shall  be  exempted  within  the 
provisions  thereof." 

This  section  is  prospective  in  its  operation.  ^  The  head 
of  any  family,  or  householder,"  is  to  file  his  certificate,  the 
same  being  recorded,  he  holds  the  described  property,  and 
to  the  value  specified,  ''  exempt  from  seizure  or  levy  on  any 
execution  issued  on  any  judgment  recovered  for  any  debt 
contracted  jointly  or  severally,  by  the  person  signing  the 
certificate,  after  the  date  of  the  recording  thereof."  The  pro- 
perty thus  exempted  remains,  however,  liable  to  seizure  or 
levy,  on  executions  issued  on  judgments  recovered  on  debts 
contracted  after  the  Act  of  1850  went  into  effect,  and  before 
the  date  of  the  recording.  Creditors  prior  to  the  recording 
are  thus  protected.  Subsequent  creditors  cannot  complain, 
for  the  certificate,  when  recorded,  is  notice  to  all  that  the 
real  estate  therein  described  is  to  be,  and  to  remain  exempt 
from  seizure  or  sale  on  execution.    They  can  no  longer  give 
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credit  npon  the  faith  of  property  thus  made  exempt  by  stat- 
ute, and,  if  they  do,  it  is  their  own  folly. 

The  plaintiff's  judgment  was  recovered  April  term,  1852. 
The  defendant's  certificate  was  filed  June  28,  1852.  The 
plaintiff  subsequently  commenced  an  action  of  debt  upon 
his  judgment,  in  which  he  recovered  a  new  judgment,  and, 
by  virtue  of  the  execution  issued  thereon,  he  made  the  levy 
under  which  he  claims  title.  But  this  judgment  was- not 
upon  a  debt  contracted  ^  after  the  date  of  the  recording"  of 
his  certificate,  and  therefore,  by  §  4,  the  real  estate  of  the 
defendant  is  not  exempt  from  seizure  or  levy,  on  the  execu- 
tion issued  thereon.  The  defendant  has  failed  to  show  his 
estate  exempted  from  seizure  under  the  ordinary  process  of 
law,  and  his  defence  fisiils. 

The  law  gives  interest,  by  way  of  damage,  for  the  non- 
payment of  a  debt.  It  was  the  fault  of  the  defendant  that 
such  damages  accrued.  But,  accruing,  they  became  a  part 
of  the  judgment  and  follow  the  same  rule  as  the  principal. 

So,  too,  costs  are  incident  to  any  attempt  to  enforce  by 
process  of  law  the  collection  of  a  debt.  The  estate  not  bfe- 
ing  exempt  from  the  debt,  neither  is  it  exempt  from  the 
costs,  which  the  defendant,  by  neglecting  to  pay  what  was 
justly  due,  has  compelled  the  plaintiff  to  incur  or  lose  his 
debt.  Defendant  defaulted. 

Rice,  Cutting,  Davis,  Walton  and  Babbows,  JJ.,  con- 
curred. 
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John  Marshall,  AdrrCr^  verms  Mellen  Wing. 

Ejectment  may  be  maintained  against  an  infant  for  disseizin,  that  being  a  tort. 

But  he  must  appear  and  plead  by  guardian,  or  the  judgment  will  be  errone- 
ous ;  otherwise,  if,  pending  the  suit,  he  attains  to  full  age  and  afterwards 
pleads. 

After  an  action  has  been  commenced  upon  a  mortgage,  a  tender  of  the  amount 
to  discharge  it,  should  include  the  costs.  To  make  the  tender,  if  refused, 
of  any  avail,  the  money  should  be  brought  into  Court,  after  the  action  has 
been  entered. 

On  statement  op  pacts. 

This  was  an  action  of  ejectment.  It  was  admitted,  that 
the  defendant,  at  the  time  this  suit  was  commenced,  was* 
in  possession  of  the  premises  demanded,  claiming  under  the 
mortgager  and  withholding  them  from  the  plaintiff;  that,  at 
that  time,  he  was  a  minor,  but  has  since  become  of  full  age. 
Also,  that  on  the  20th  day  of  August,  1859,  (this  was  after 
the  action  was  brought,)  the  mortgager  tendered  to  the 
plaintiff's  attorney  an  amount  of  money,  which  was  refused ; 
but  the  money  was  not  brought  into  Court. 

It  appears  that  the  amount  tendered  was  a  little  less  than 
the  mortgage  debt,  and  exclusive  of  the  cost*  that  had  ac- 
crued. 

Vose  &  Vosej  for  the  plaintiff. 
Titcombj  for  the  defendant. 

The  opinion  of  the  Court  was  drawn  up  by 
Appleton,  C.  J. — Infants  are  liable  for  torts.     Disseizin 
is  a  tort,  and  ejectment  may  be  maintained  against  an  infant 
therefor.    McOoon  v.  Smithy  3  Hill,  147  ;  Beckley  v.  New- 
comb,  4  Foster,  363. 

*'  In  an  action  against  an  infEmt  he  must  appear  by  guar- 
dian," for,  as  it  is  quaintly  remarked,  ''he  has  neither  know- 
ledge of  his  own  affairs,  or  to  choose  one  to  plead  for  him ; 
and  may  have  an  action  against  his  guardian  if  he  mispleads 
for  hun."    6  Com.  Dig.  Pleader,  2,  c.  2,  (202).     Error 
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will  lie  if  no  guardian  be  appointjed.     Crockett  v.  DreWj  5 
Gray,  399 ;  Bechley  v.  Newcomb^  4  Foster,  359. 

But  the  defendant  did  not  plead  his  minority,  and,  when 
issue  was  joined  and  the  cause  was  tried,  he  was  of  full 
age.  In  equity,  an  infant,  who  attains  his  full  age  pending 
a  suit,  may  generally  be  allowed  to  come  in,  as  of  course, 
and  demur,  plead,  or  answer.  Tessier  v.  Wyse^  3  Bland. 
Ch.,  28.  So,  at  common  law,  pleading  to  the  action  after 
the  defendant  attains  to  the  age  of  twenty-one  years,  is  a 
waiver  of  any  defect  of  service  during  minority.  Hillegass 
V.  Hillegass  J  5  Barr.,  326.  The  defendant  attained  to  full 
age,  and  then  pleaded  to  the  action.  He  can  no  longer  take 
advantage  of  a  minority,  which  has  ceased  to  exist.  A  guard- 
ian cannot  be  now  appointed.  The  defendant  must  plead  for 
himself.  He  may  take  advantage  of  any  defence  which  he 
may  have  to  the  action.  Infancy  was  originally  no  ground  of 
defence,  and  certainly  is  not  now. 

The  tender  made  was  after  action  brought,  and  does  not 
include  costs.  It  was  not  enough.  It  was  after  condition 
broken.  Maynard  v.  Hunt,  5  Pick.,  240.  It  has  not  been 
brought  into  Court.  It  cannot  be  of  any  avail  to  the  de- 
fendant. Defendant  defaulted ;  — 

Judgment  as  on  mortgage. 

Rice,  CumNa,  Davis,  Kent,  and  Walton,  JJ.,  con- 
curred. 
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William  Brann  versus  Inhabitants  of  yAS8ALBOBo\ 

Where  a  report  of  the  majority  of  referees  it  recommitted,  for  the  specific  pur- 
pose of  haying  them  certify  that  the  disagreeing  referee  acted  with  them  in 
the  trial  of  the  case,  but  refused  to  sign  the  report,  they  may  thus  amend 
their  report,  without  the  knowledge  or  presende  of  their  dissenting  associate. 

Bven  if  the  statute  proyided  that  referees  might  certify  a  report  of  evidence 
to  the  Court,  a  report  certified  by  one,  only,  would  be  insufficient,  especially  * 
when  it  does  not  purport  to  be  in  behalf  of  the  board. 

On  Exceptions  to  acceptance  of  report  of  referees ;  and 
on  Report  by  Rice,  J.,  on  motion  to  set  aside  the  award 
and  for  a  new  bearing  before  the  referees,  or  for  a  new  trial 
in  Court,  on  the  ground  of  newly  discovered  material  evi- 
dence. 

This  was  an  action  to  recover  damages  for  personal  inju- 
ries alleged  to  have  been  sustained  by  the  plaintiff,  by  reason 
of  a  defective  highway  in  the  defendant  town.  By  rule  of 
Court  it  was  referred  to  three  referees.  The  report  was 
signed  by  only  two  of  the  referees,  who  omitted  to  certify 
that  the  third  participated  in  the  hearing,  but  disagreed  with 
them  in  their  decision  and  refused  to  sign  the  award.  The 
plaintiff's  counsel  filed  a  motion  that  the  report  be  recom- 
mitted for  the  purpose  only  of  having  it  thus  amended.  It 
appears  from  the  bill  of  exceptions,  that  the  report  went 
back  into  the  hands  of  the  two  refereeg  who  originally  sign- 
ed it,  and,  without  notice  to  the  third,  or  his  being  present 
or  having  any  knowledge  of  their  action,  the  two  altered 
the  original  report  and  also  made  the  additional  certificate 
thereon  indorsed.  It  was  then  returned  again  to  the  Court, 
and  its  acceptance  moved  by  the  plaintiff.  The  defendants 
filed  objection  thereto,  because,  upon  the  amendment,  on  the 
recommitment  of  the  report  to  the  referees,  two  of  them 
only  undertook  to  act,  and  did  act  without  any  notice  to  the 
other,  the  third  neither  participating  nor  being  notified  to 
be  present. 

The  objection  was  overruled  by  Rice,  J.,  Who  ordered 
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the  acceptance  of  the  report ;  to  which  the  defendants  ex- 
cepted. 

On  the  defendants'  motion  for  a  recommitment  of  the  re- 
port, or  for  a  new  trial  in  Court,  the  presiding  Judge  reported 
the  alleged  newly  discovered  evidence  for  the  consideration 
of  the  full  Court. 

The  dissenting  referee  made  a  report  of  the  evidence  at 
the  hearing  before  the  referees,  which  he  certified  as  a  re- 
port, in  substance,  of  all  the  evidence  '*  according  to  his 
minutes  taken  at  the  time,  and  his  best  recollection :"  —  on 
which  the  defendants  relied  to  sustain  their  motion. 

J.  Baker  argued  in  support  of  the  exceptions  and  motion. 

8.  Heathy  contra. 

The  opinion  of  the  Court  was  drawn  up  by 
Rice,  J. — Exceptions  to  the  acceptance  of  the  report  of 
referees.  TheT  case  was  referred  by  rule  of  Court  to  three 
referees,  who  were  all  present  and  participated  at  the  hear- 
ing of  the  parties.  Two  of  the  referees  only  concurred  in 
the  report  as  it  was  presented  to  the  Court.  But  it  did  not 
appear  from  the  report,  as  originally  presented,  that  the 
three  were  in  fact  present  and  participated  at  the  hearing. 
This  was  an  irregularity.  R.  S.,  c.  108,  §  7 ;  Peterson  v. 
Loring^  1  Maine,  64;  Short  v.  Pratt^  6  Mass.,  496. 

On  motion,  and  for  the  specific  purpose  of  enabling  the 
referees,  who  signed  the  report,  to  amend  the  same  accord- 
ing to  the  admitted  fact,  it  was  recommitted.  The  act  au- 
thorized by  the  Court  was  purely  ministerial.  It  authorized 
no  hearing  of  parties  and  required  no  deliberation  of  the 
referees.  They  were  only  authorized  to  certify  to  fiicts 
which  had  already  transpired,  at  a  hearing  when  all  were 
present.  The  substance  of  the  award  could  not  be  changed 
in  the  slightest  particular.  It  is  not,  therefore,  perceived 
that  any  injury  could,  by  possibility,  have  resulted  from  the 
course  pursued.  The  presence  of  the  dissenting  referee 
could  not  have  changed  facts,  the  existence  of  which  were 
Vol.  l.  9 
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conceded,  and  to  which  the  concurring  referees  were  simply 
authorized  to  certify  in  their  report. 

As  to  the  motion,  the  statute  does  not  provide  for  a  re- 
port of  evidence  to  be  certified  by  referees  to  this  Court. 
If  it  were  so,  this  report  does  not  purport  to  be  certified  by 
the  board  of  referees,  nor  by  the  chairman  in  behalf  of  the 
board.  Nor  does  the  chairman,  in  his  own  behalf,  certify 
it  as  a  full  report  of  the  evidence,  but  as  the  "  substance  of 
all  the  evidence  in  the  hearing  before  the  referees  according 
to  my  minutes  taken  at  the  time,  and  my  best  recollection.'' 

Such  a  report,  if  certified  by  a  member  of  the  Court  on 
a  motion  for  a  new  trial,  would  be  insufficient.  Lakeman 
V.  Pollard,  43  Mame,  463. 

It  is  necessary  in  motions  for  new  trials,  on  the  ground  of 
newly  discovered  evidence,  not  only  to  present  the  evidence 
alleged  to  have  been  newly  discovered,  but  also  a  fiill  report 
of  the  evidence  produced  on  the  former  trial,  that  the  Court 
may  be  able  to  determine  whether  the  additional  facts  pro- 
posed to  be  proved,  are  in  fact  r\£w  evidence,  and  also  wheth- ' 
er,  if  admitted  in  connection  with  that  before  in  the  case,  a 
different  result  would  have  been  produced.  It  should  also 
be  made  to  appear,  that  reasonable  diligence  had  been  used 
to  discover  and  produce  the  alleged  new  evidence  at  the 
former  trial.  In  all  these  particulars,  the  parly  asking  the 
new  trial  b  deficient.  These  deficiencies  would  defeat  the 
motion,  were  that  part  of  the  case  properly  before  us. 

Exceptions  and  motion  overruled, 

Appleton,  C.  J.,  Cutting,  Davis,  Kent  and  Walton, 
JJ.,  concurred. 
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Isaac  F.  Thompson  verstts  James  Smiley. 

In  an  action  against  a  reoeipter  for  the  yalue  of  goods  attached  on  mesne  pro- 
cess, he  cannot  defend  on  the  ground  that,  in  the  return  of  the  officer,  the 
property  is  not  described  with  sufficient  particularity,  —  the  description  be- 
ing —  **  a  lot  of  millinery  goods  and  merchandize." 

Nor  is  it  a  ground  for  defence,  that  the  clerk  did  not  insert  in  the  execution 
the  correct  day  of  the  month  on  which  judgment  was  rendered,  and  also 
misdated  it,  if  the  precept  be  afterwards  corrected  by  order  of  Court,  it  being 
competent  for  the  Court  to  direct  the  amendment,  even  after  the  return  day 
of  the  execution. 

The  party,  whose  goods  were  attached,  having  testified  for  the  receiptor,  that 
they  were  of  less  value  than  the  amount  of  the  judgment,  the  plaintiff,  on 
cross-examination,  was  permitted  to  interrogate  the  witness  if  subsequent 
attachments  of  the  goods  were  not  made,  by  his  own  procurement,  in  favor 
of  certain  otiier  creditors,  whom  he  desired  to  secure. 

Exceptions  from  the  ruling  of  Sice,  J.,  at  IRsi  Priua. 

Assumpsit  on  a  receipt  for  a  stock  of  millinery  goods  at- 
tadied  on  a  writ  ih  a  suit  of  Palmer  <&  ah.  v.  Weston  &  ah 
The  officer,  in  his  return,  described  the  property  attached 
as  ^  a  lot  of  millinery  goods  and  merchandize." 

The  bill  of  exceptions  sets  forth,  that  the  plaintiff  intro- 
duced a  copy  of  the  writ.  Palmer  v.  Weston  &  als.y  dated 
June  25th,  1858,  returnable  to  the  Supreme  Judicial  Court, 
to  be  held  at  Portland  on  the  Ist  Tuesday  of  October,  1858, 
and  the  officer's  return  thereon,  dated  June  25th,  1858,  a 
copy  of  the  record  of  the  judgment  at  the  October  term, 
1858,  in  said  case,  and  the  execution  issued  thereon,  dated 
Jfov.  30,  1858.  It  was  proved  that  wjien  the  execution  was 
put  into  the  officer's  hands,  stnd  when  a  demand  was  made 
on  the  receipter,  (Dec.  14,  1858,)  the  execution  bore  date 
November  26th,  1858,  and  the  judgment  on  which  it  was 
issued  was  recited  therein  to  have  been  rendered,  November 
23d,  1858,  and  that  the  date  of  said  execution  had  been 
since  changed  to  November  30,  and  the  date  of  judgment 
therein  recited  had  been  changed  to  November  29,  1858. 

The  defendant's  counsel  moved  for  a  nonsuit  on  the  ground 
that  the  officer's  return  on  said  writ  was  too  vague  and  un- 
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certaiu,  to  prove  an  attachment  of  the  property  for  which 
the  receipt  was  given ,  but  the  presiding  Judge  refused  to 
order  a  nonsuit  and  ruled  that  said  return  was  su£Scient  to 
show  an  attachment  of  the  goods. 

Defendant  introduced  the  deposition  of  Laura  S.  Weston 
to  prove,  among  other  things,  the  value  of  the  goods.  De- 
fendant's counsel  objected  to  several  cross-interrogatories  by 
plaintiff,  on  the  ground  of  competency,  and  not  to  the  form 
thereof,  which  were  objected  to  at  the  taking  of  the  deposi- 
tion. Plaintiff  claimed  to  read  them  with  the  answers,  to 
contradict  the  witness  in  her  estimate  of  the  value  of  the 
goods  attached,  and  the  presiding  Judge  admitted  them  for 
that  purpose.  The  cross-interrogatories  and  answers  are  as 
follows :  — 

"  After  the  goods  were  attached,  did  you  not  i^Dcure  two 
other  attachments  of  the  same  stock  to  be  made ;  if  so,  in 
whose  favor  and  the  amount  of  their  claims  ? 

^^  Ans. — One  was  in  favor  of  Nason  &  Hamlin  for  -about 
$26,  the  other,  my  help,  for  about  $25.  I  applied  to  the 
attorney  to  make  them.  Did  not  pay  their  demands  from 
the  proceeds  of  goods  sold  after  attachment,  but  from  pro- 
ceeds of  bills  previously  sold. 

**  If  the  value  of  the  stock  was  as  small  as  you  estimate 
it,  and  Palmer's  claim  was  $1250,  why  did  you  procure  oth- 
ers to  be  secured  by  attachment  ot  the  stock? 

"-4n«. — I  was  advised  to  do  it.  My  help  was  uneasy 
and  wished  to  be  sure  of  their  pay.  It  was  done  in  the 
hurry  of  the  moment." 

Jabez  S.  Currier,  called  by  defendant,  testified,  among 
other  things,  'Hhat  he  had  been  a  deputy  sheriff  for  several 
years ;  assisted  the  plaintiff  in  taking  an  account  of  the 
goods ;  that  a  schedule  was  made  of  the  goods  in  the  store, 
taken  at  the  cost  prices,  as  given  by  Mrs.  Weston  from  the 
cost  marks  on  the  goods,  and  from  her  bills  ;  that,  some  two 
years  before,  he  sold  two  stocks  of  goods  at  auction  in  Au- 
gusta, one  was  a  stock  of  millinery  goods,  and  the  other 
was  part  millinery  and  part  dry  goods  of  other  kinds ;  that 
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he  was  a  dealer  in  goods  in  Hallowell  in  1858  and  1859 , 
some  silks  and  some  ribbons." 

Defendant's  counsel  then  asked  the  witness  the  following 
question: — "What,  in  your  opinion,  would  the  goods  at- 
tached, of  which  you  took  an  account,  have  been  worth  at 
auction  on  the  14th  day  of  December,  1858  ?"  which  was 
objected  to  by  plaintiff's  counsel,  and  excluded  by  the  Court. 

Defendant's  counsel  contended  that  no  legal  execution  was 

issued  on  the  judgment  rendered  and  put  into  the  hands  of 

an  officer,  within  thirty  days  from  the  rendition  of  said 

judgment,  and  that  the  attachment,  if  any  was  made,  was 

.  dissolved. 

The  plaintiff  introduced  a  copy  of  the  record  of  the  order 
of  the  Court,  made  at  the  term  holden  in  Cumberland 
county  in  January,  1861,  on  the  application  of  the  plaintiff 
in  the  action  against  Weston  &  al.,  permitting  the  clerk  to 
correct  the  errors  in  the  record  and  execution ;  and  also  a 
'  copy  of  the  record  as  corrected. 

The  presiding  Judge  ruled  that  the  evidence  was  sufficient 
to  show  that  a  legal  execution  was  issued  within  thirty  days 
from  the  rendition  of  said  judgment;  and,  if  the  jury  were 
satisfied  that  the  execution  was  put  into  the  officer's  hands 
within  thirty  days  from  the  rendition  of  judgment,  tliat  was 
sufficient  on  that  point. 

The  verdict  was  against  the  defendant. 

Vose  &  VosCy  for  the  plaintiff. 

Ubbey  and  Titcomb^  for  the  defendant. 

The  opinion  of  the  Court  was  drawn  up  by 
KiCE,  J. — This  is  an  action  of  aserumpsit  on  a  receipt 
given  by  the  defendant,  for  a  lot  of  millinery  goods  and 
merchandize,  alleged  to  have  been  attached  by  the  plaintiff 
as  a  deputy  sheriff,  and  which  the  defendant,  in  his  receipt, 
promised  to  redeliver  to  said  officer  or  his  successor  in  office 
on  demand,  or  pay  the  value  thereof  in  money,  &c. 

The  goods  were  not  redelivered.    This  action  was  brought 
to  recover  their  valu^  in  money. 
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The  case  comes  before  us  on  exceptions.  The  defendant 
contended  that  the  officer's  return  on  the  original  writ,  was 
too  vague  and  uncertain  to  prove  an  attachment  of  the  pro- 
perty for  which  the  receipt  was  given;  and  moved  for  a  non- 
suit on  that  ground.     This  motion  was  denied. 

It  was  remarked  by  Shaw,  C.  J.,  in  the  case  of  Baxter 
V.  Rice^  21  Pick,,  197,  in  which  the  language  of  the  officer's 
return  was  in  substance  very  similar  to  that  used  by  the  of- 
ficer in  this  case,  that  ^  it  is  highly  important,  upon  grounds 
of  public  policy,  that  a  good  degree  of  exactness  and  par- 
ticularity should  be  observed,  in  returns  on  mesne  process, 
to  show  their  identity,  and  thereby  more  definitely  fix  the 
rights  and  responsibilities  of  all  parties  in  relation  to  them. 
But,  from  the  nature  of  the  subject,  it  is  difficult  to  lay 
doMm  a  precise  general  rule. 

Thoiigh  that  was  a  case  in  which  the  action  was  directly 
against  the  officer,  the  Court  did  not  hold  the  return  abso-^ 
lutely  invalid,  but  allowed  an  amendment,  by  specifying  in 
detail  the  articles  attached. 

But,  in  ihB  case  at  bar,  the  question  discussed  in  the  cacle 
of  Baxter  v.  i?ice,  does  not  arise.  Here  the  action  is  upon 
a  receipt  in  which  the  defendant  admits  that  the  goods  had 
been  attached  by  the  plaintiff,  and  that  he  received  them  from 
him  with  a  promise  to  return  them  on  demand.  He  is  not 
in  a  condition  to  contest  the  validity  of  the  attachment,  and 
therefore,  as  to  him,  it  is  sufficient,  even  if  it  should  be  held 
otherwise  between  other  parties;  a  proposition,  however, 
which  we  do  not  assert.-  In  the  language  of  the  Court,  in  the 
case  of  Drew  v.  Livermore^  37  Maine,  266,  "he  voluntarily 
became  the  bailee  of  the  officer  and  cannot  avoid  his  con- 
tract by  showing  informality  or  invalidity  in  the  attachment, 
or  judgment,  so  long  at  least  as  that  judgment  stands." 

There  was  no  proposition  to  show  that  the  attachment  had 
been  abandoned.  And,  even  if  .there  had  been  an  abandon- 
ment proved,  it  would  not  have  availed  the  defendant.  If 
the  attachment  had  failed,  then  the  officer  was  under  obliga- 
tion to  restore  the  goods  to  the  original  defendants,  and  was 
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entitled  to  have  them  returned  to  him,  from  his  bailee,  for 
that  purpose. 

Nor  was  the  attachment  dissolved  by  reason  of  any  amend- 
ment in  the  date  of  the  execution  or  judgment.  On  gene- 
ral principles,  it  is  competent  for  a  Court  of  recprd,  and  in- 
cident to  its  authority,  to  correct  mistakes  in  its  records  which 
do  not  arise  from  the  judicial  action  of  the  Court,  but  from 
the  mistakes  of  its  recording  officer.  And  lapse  of  time 
will  not  divest  the  Court  of  its  power  to  make  such  correc- 
tions. Lewis  V.  RosSj  37  Maine,  230 ;  Oommonwealth  v. 
Y^eyTnouthy  2  Allen,  144. 

The  interrogatory  propounded  to  the  witness  Currier,  was 
properly  excluded  for  two  reasons  : — Firsts  the  preliminary 
examination  did  not  show  him  to  have  been  an  expert^  or 
person  of  peculiar  skill  and  experience  in  reference  to  the 
subject  matter  upon  which  he  was  "interrogated,  and  he  there- 
fore was  not  entitled  to  give  an  opinion.  And,  in  the  sec- 
ond place,  the  question  put  to  him  was  irrelevant.  The 
issue  was  not,  what  the  goods  would  have  b^en  worth  on  a' 
particular  day  at  auction^  but  what  wa^  their  value  at  the 
time  and  place  of  delivery.  2  Greenl,  Ev.,  §  261 ;  Beiry 
V.  Dvnnely  44  Maine,  255. 

The  defendant,  in  his  receipt,  promised  to  return  the  goods 
or  pay  their  value  in  money,  not  the  sum  they  would  sell 
for  at  auction. 

The  interrogatories  propounded  to  Mrs.  Weston,  one  of 
the  original  defendants,  and  objected  to  by  the  defendant, 
were  properly  admitted.  This  witness  had  testified  in  her 
examination  in  chief  for  the  defendant,  that  the  whole  stock 
of  goods,  at  the  time  of  the  attachment,  was  not  worth  more 
than  $300  or  $400. 

The  interrogatories  and  answers,  on  cross-examination, 
which  were  objected  to,  show  that,  notwithstanding  the  plain- 
tiff's debt,  on  which  the  goods  had  beeai  attadied,  amounted 
to  $1250,  this  witness  caused  subsequent  attachments  to  be 
placed  upon  the  same  goods  for  the  benefit  of  her  help  and 
other  creditors.     These  acts  of  the  witness,  apparently  so 
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inconsistent  with  her  testimony,  as  given  in  chief,  had  a  di- 
rect tendency  to  impair  her  credit  with  the  jury  in  reference 
to  the  question  of  value,  which  became  material  in  estab- 
lishing the  amount  of  damage.  On  the  cross-examination, 
it  was  not.only  competent  testimony,  but  directly  pertinent 
to  the  issue. 

No  error  being  perceived  in  the  rulings  or  directions  of 
the  Court,  the  exceptions  must  be  overruled  and  judgment 
entered  upon  the  verdict. 

Appleton,  C.  J.,  Cutting,  Davis,  Kent  and  Walton, 
JJ.,  concurred.  • 


Eben  M.  Skillings  versus  Benjamin  M.  Norris  <&  als. 

*  In  an  action  to  recover  for  labor  done,  if  the  defendant,  in  the  specification  of 
his  grounds  of  defence,  does  not  deny  the  performance  of  the  labor,  but  ad- 
'  mits  it,  and  alleges  a  special  contract  and  payment,  the  plaintiff  wiU  not  be 
required  to  offer  proof  of  its  performance,  to  entitle  him  to  some  portion  of 
the  damages  claimed,  unless  the  defendant  shall  establish  by  evidence  some 
ground  of  defence. 

Exceptions  from  the  ruling  of  Mat,  J.,  at  JVisi  Priu4i. 
Stinchfieldj  for  plaintiff. 
J.  Bakery  for  defendants. 

The  opinion  of  the  Court  was  drawn  up  by 
Rice,  J. — Assumpsit  for  twenty-five  days  labor.     The 
writ  contains  three  general  counts,  all  for  the  same  cause  of 
action.     The  defendants,  in  their  specifications,  set  out  the 
grounds  of  defence  as  follows  : — 

1st.  That  the  plaintiff  worked  for  the  defendants  on  trial 
the  time  for  which  pay  is  claimed  in  his  writ,  and  the  de- 
fendants, for  that  time,  were  to  pay  him  what  they  chose, 
and  no  more. 
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2d.  That  the  defendants  have  paid  the  plaintiff  for  hb 
work  all  and  more  than  his  services  were  worth. 

3d.  That  the  plaintiff  agreed  to  work  for  the  defendants 
a  month  on  trial,  and,  if  the  defendants  after  that,  would 
pay  him  a  dollar  a  day,  he  agreed  to  work  for  them  tUl  win- 
ter ;  that  the  defendants,  after  a  trial,  were  willing  and  of- 
fered to  pay  him  one  dollar  a  day  for  the  said  time,  yet  the 
plaintiff,  without  just  cause,  left  the  defendants'  employ, 
and  the  defendants  were  greatly  damaged  thereby,  much 
more  than  all  plaintiff's  services  were  worth. 

When  these  specifications  were  read,  the  Court  remarked 
that,  as  the  defendants  did  not  deny  the  performance  of  the 
labor,  as  alleged,  the  plaintiff  need  not  offer  any  proof,  the 
work  sued  for  being  admitted.  And  thereupon  the  defend- 
ants, without  objection,  immediately  proceeded  to  the  de- 
fence. Exception  is  now  taken  to  this  remark  of  the  pre- 
siding Judge. 

It  will  be  observed  that  the  specifications  not  only  do  not 
deny,  but  distinctly  admit  that  the  labor  for  which  the  plain- 
tiff claims  to  recover,  was  performed.  The  defence  rests 
upon  several  affirmative  propositions*,  such  as  special  con- 
tract, payment  and  damage  to  defendants,  by  violation  of 
contract  by  plaintiff.  The  burden  of  proof,  to  establish 
these  matters  in  defence,  was  upon  the  defendants,  upon  the 
plainest  principle  of  pleading.  The  plaintiff  was  not  bound 
to  negative  them  in  advance,  by  proof. 

Without  proof  on  the  part  of  the  defendants,  the  plain- 
tiff was  entitled  to  recover  something.  On  the  question  of 
damages  there  was  nothing  said  by  the  Court.  It  is  obvi- 
ous that  the  matter  in  controversy  was  the  right  to  maintain 
the  action,  and  the  remark  of  the  Judge  was  directed  to  that 
point.  No  error  is  perceived  in  the  remark  of  the  Judge. 
If  the  defendants  had  desired  specific  instructions  on  the 
question  of  damages,  they  should  have  asked  for  them. 

The  testimony  on  the  question  of  the  terms,  on  which  the 
plaintiff  was  employed  by  defendants,  was  conflicting.  The 
jury  found  for  the  plaintiff,  and  there  is  no  such  preponder- 
VOL.  L.  10 
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ance  of  evidence  in  favor  of  the  defendants  as  will  authorize 
this  Court  to  decide  that  their  verdict  was  the  result  of  im- 
proper influence,  or  is  in  fact  erroneous. 

Motion  and  exceptions  overruled^  and 
Judgment  .on  the  verdict. 

Tennet,  C.  J„  Cutting,  Goodenow,  Kent  and  Wal- 
ton, JJ.,  concurred. 


Benjamin  D.  Austin  <fi  als.  versus  Nahum  Austin. 

The  law  requires,  that  the  bond  to  be  giyen  by  an  administrator,  before  sale  of 
real  estate  of  his  intestate,  shall  be  approved  in  writing  by  the  Judge  of 
Probate. 

But,  where  the  OTidence  fails  to  show,  affirmatiyely,  that  the  bond  was  thus 
approved,  and  the  contrary  does  not  appear,  —  if  the  case  discloses,  that  aU 
the  other  necessary  steps  were  taken  with  strictness  and  accuracy ;  that  the 
sale  was  public ;  that  the  purchaser  entered  immediately  and  has  held  the 
premises  for  more  than  twenty  years ;  that  the  law  required  such  approval 
before  the  bond  could  be  filed,  and  that  the  bond  was  actually  filed,  —  the 
law  fully  authorizes  the  conclusion,  that  aU  was  done,  which  was  required, 
to  give  the  purchaser  a  perfect  title. 

Where  premises  were  assigned  by  metes  and  bounds  to  the  widow,  by  commis- 
sioners appointed  by  the  Judge  of  Probate,  who  made  no  return  of  their  do- 
ings, the  assignment  is  ineffectual ;  but  the  widow,  )iaving  entered  into  pos- 
session of  the  premises  thus  aligned,  and  held  the  same  ¥rithout  objection 
on  the  part  of  the  heirs,  (although  some  of  them  were  minors  at  the  time,) 
for  more  than  twenty  years,  the  inference  is  legitimate,  that  the  dower  was 
assigned  ¥rith  their  assent ;  and,  no  complaint  being  made  that  the  assign- 
ment was  inequitable,  there  is  no  rule  of  law  which  requires  that  it  should 
now  be  disturbed. 

Reported  from  Nisi  Prius^  Rice,  J.,  presiding. 

This  was  a  real  action  to  recover  certain  lands  in  Bel- 
grade, in  the  county  of  Kennebec,  brought  by  the  heirs  of 
Benjamin  Austin,  deceased.  By  agreement  of  the  parties, 
the  case  was  withdrawn  from  the  jury,  and  the  evidence  re- 
ported to  the  full  Court,  with  jury  powers,  to  draw*  infer- 
ence therefrom ;  the  substance  and  nature  of  which,  bearing 
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upon  the  questions  in  issue,  sufficiently  appear  from  the 
opinion. 

cTl  Bakery  for  the  demandants. 
Vose  (&  Vose^  for  the  tenant. 

The  opinion  of  the  Court  was  drawn  up  by 
EiGE,  J. — The  plaintiffs  are  the  heirs  at  law  of  Benjamin 
Austin,  who  died  about  twenty-five  years  ago,  intestate. 
The  title  to  the  estate  in  controversy  was  in  him  at  the  time 
of  his  decease.  His  estate  was  insolvent,  and  a  portion  of 
tiiat  now  in  dispute  was  sold  by  his  administrator,  by  au- 
thority of  the  Probate  Court,  for  the  payment  of  debts,  and 
a  deed  thereof  from  the  administrator  to  the  defendant  was 
executed  and  delivered,  Feb.  6,  1836,  under  which  the  de- 
fendant immediately  entered,  and  has  held  possession  from 
that  time  to  the  present.  It  is  conceded  that  all  the  prelim- 
inary measures  required  by  the  law,  to  constitute  a  valid 
sale,  were  taken  by  the  administrator  and  the  Probate  Court, 
excepting  that  it  does  not  appear  by  the  record,  or  by  pa- 
pers now  on  file  in  the  probate  office,  that  the  bond  filed  by 
the  administrator  was  approved  by  the  Judge  of  Probate. 

By  §  5,  c.  51,  Stat,  of  1821,  the  orders  and  decrees  of 
Judges  of  Probate  are  required  to  be  in  writing ;  §  3  re- 
quires a  record  of  the  proceedings  to  be  made,  and  §  9  pro- 
vides that,  in  all  cases  where  by  law  bonds  are  required  to 
be  given  to  any  Judge  of  Probate,  or  to  be  filed  in  the  pro- 
bate office,  it  shall  be  the  duty  of  said  Judge  first  to  exam- 
ine and  approve  of  such  bond,  and,  upon  being  so  approved, 
but  not  otherwise,  the  said  Judge  shall  order  the  same  to  be 
filed  or  recorded  in  the  probate  office.  Section  6  of  c.  470, 
laws  of  1830,  requires  a  bond  to  be  filed  by  an  administrator 
before  he  can  be  authorized  to  sell  the  real  estate  of  his  in* 
testate.  Taking  these  statutes  together,  the  reasonable  con- 
struction may  be,  that  the  bOnd  in  such  case  should  be  ap- 
proved by  the  Judge  of  Probate  in  writing.  The  evidence 
produced  fails  to  show,  affirmatively,  that  the  bond  in  this 
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case  was  thus  appi-oved ;  nor  does  the  contrary  appear.  But, 
when  we  consider  that  this  was  a  transaction  that  occurred 
more  than  twenty  years  ago ;  that  the  law  required  the  bond 
to  be  approved  by  the  Judge  before  it  could  be  legally  filed ; 
that  the  bond  was  in  fact  filed ;  that  the  record  shows  that 
all  the  substantial  steps  were  taken,  required  by  law,  and, 
so  far  as  the  administrator  was  concerned,  with  technical 
accuracy ;  that  the  sale  was  a  public  one,  and  that  the  de- 
fendant immediately  entered  under  his  deed,  and  has  hela 
undisturbed  possession  for  more  than  twenty  years,  the  law 
would  fully  authorize  the  conclusion  that  all  was  done  which 
was  required  to  give  the  defendant  a  perfect  title.  1  Greenl. 
Ev.,  §  20;  Simpson  v.  Norton^  45  Maine,  281. 

This  deed  from  the  administrator  covers  the  largest  part 
of  the  land  claimed  by  the  demandants.  There  is,  however, 
another  portion  of  the  same  farm,  which  was  also  owned  by 
Benjamin  Austin,  at  the  time  of  his  decease,  known  as  the 
"  widow's  dower,"  and  now  in  the  possession  of  the  defend- 
ant, which  is  also  claimed  by  the  demandants  in  this  action. 

The  defendanik  claims  the  right  to  hold  possession  of  this 
portion  of  the  demanded  premises  by  a  lease  from  the  widow 
of  said  Benjamin.  The  widow's  right  to  dower  in  the  estate 
in  controversy  is  not  denied,  and  it  appears,  by  the  evi- 
dence in  the  case,  that  she  made  application  to  the  Judge  of 
Probate  for  dower,  Oct.  26,  1836.  On  which  application  a 
warrant  was  issued  to  three  conunissioners  to  set  out  her 
dower,  and  that  the  commissioners  proceeded  and  set  out 
to  her,  by  metes  and  bounds,  that  portion  of  her  late  hus- 
band's estate  which  the  defendant  holds  by  lease  from  her ; 
and  that  she  entered  inmiediately  and  held  personal  posses- 
sion thereof  about  twelve  years,  and,  from  that  time  to  date 
of  plaintiffs'  writ,  it  has  been  in  the  undisputed  possession 
of  the  defendant,  under  his  lease  from  the  widow.  There 
has  been  no  return  of  the  commissioners  to  the  Probate 
Court,  nor  have  their  proceedings  in  any  way  been  made 
matter  of  record. 

The  evidence  fails  to  show  a  legal  assignment  by  order  of 
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Court.  This,  however,  is  not  absolutely  essential  to  a  valid 
assignment.  Dower  may  be  assigned  by  parol.  The  widow 
being  entitled  of  common  right,  nothing  is  required  but  to 
aseertain  her  share ;  and  when  that  is  accomplished  by  the 
assignment,  and  she  has  entered,  the  fireehold  vests  in  her 
without  livery  of. seizin.  Co.  Lit.,  35,  a;  1  Bright's  H.  & 
W.,  366. 

To  bind  the  widow,  it  is  necessary,  not  only  that  the  as- 
signment be  accepted^  but  she  must  also  enter  upon  it.  1 
Eop.  H.  &  W.,  400 ;  1  Bright's  H.  &  W.,  375. 

The  assignment  must  be  some  part  of  the  lands  of  which 
she  is  dowable,  or  of  a  rent  issuing  out  of  them,  and  for 
such  an  interest  as  will  endure  for  her  life,  and  the  assign- 
ment must  be  absolute,  unconditional,  and  without  any  ex- 
ception or  reservation  in  diminution  of  its  value.  Co.  Lit., 
34,  b. 

The  person  by  right  entitled  to  assign  dower,  when  a 
court  of  law  is  not  resorted  to  for  the  purpose,  is  the  heir, 
or  whoever  may  be  owner  of  the  freehold.  Co.  Lit.,  34,  b. 
The  heir  within  age  may  assign  dower.'  Co.  Lit.,  35,  a. 
Or,  it  may  be  assigned  by  guardian.  Tounff  v.  TarbeUj 
37  Maine,  509 ;  Jones  v.  Bewer^  1  Pick.,  313.  And  the  de- 
mand and  assignment  may  be  by  parol,  and  need  not  be  in 
writing.  Baker  v.  Baker j  4  Maine,  67 ;  Shaituck  v.  Oragg^ 
23  Pick.,  88 ;  Jones  v.  Bewer^  1  Pick.,  313 ;  Luce  v.  Stubbs^ 
35  Maine,  92. 

Li  view  of  the  facts  in  this  case ;  that  the  widow  was  un- 
doubtedly entitled  to  dower  in  this  estate  ;  that  it  was  pub- 
licly assigned  to  her  and  set  out  by  metes  and  bounds ;  that 
she  immediately  entered  upon  the  portion  thus  assigned  and 
has  continued  openly  to  hold  and  occupy  the  same,  by  her- 
self and  her  lessee,  for, a  period  of  more  than  twenty  years 
without  objection,  the  inference  is  legitimate  that  it  was  thus 
set  out  to  her  with  the  knowledge  and  by  the  consent,  if  not 
by  the  direct  procurement  of  the  heirs  at  law,  or  those  who 
were  entitled  to  the  freehold  at  the  time ;  and  that,  under 
such  circumstances,  after  such  a  lapse  of  time,  it  would  be 
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inequitable  to  disturb  this  assignment,  which  is  not,  even 
now,  alleged  to  have  been  unjust  or  unreasonable,  and  ^hat 
there  is  no  rule  of  law  whioh  would  authorize  or  require  it 
to  be  done.     According  to  the  agreement  of  the  parties  a 

Nonsuit  is  to  be  entered. 

Applbton,  C.  J.,  Cutting,  Davis,  Kent  and  Walton, 
JJ.,  concurred. 


Eei  Wills  &  cd.  versus  Daniel  Greelt. 

In  a  suit  upon  a  promiasory  note,  giyen  for  intoxicating  liquors  sold,  it  appear- 
ing firom  the  plaintiff's  bond  (put  in  as  evidence  by  the  defendant)  that  it 
had  been  approved,  as  the  law  required,  the  recital  in  it,  that  £he  plaintiff 
had  been  licensed  to  sell,  is  sufficient  evidence,  to  warrant  the  inference  of 
authority  to  sell,  in  the  absence  of  any  proof  to  the  contrary. 

Reported  from  Nisi  PriitSj  Rice,  J.,  presiding. 

This  was  an  action  of  assumpsit  upon  a  promissory  note, 
and  was  submitted  to  the  full  Court,  upon  a  report  of  the 
evidence, — the  Court  to  exercise  jury  powers  in  drawing 
inferences. 

The  note  was  given  for  intoxicating  liquors.  The  defend- 
ant oflfered  the  bill  of  the  plaintiflfs  acknowledging  payment, 
which  is  of  the  same  amount  and  date  as  the  note.  Also 
their  several  bonds,  approved  by  the  licensing  board,  —  the 
portions  of  which,  material  to  the  case,  will  appear  from  the 
opinion  of  the  Court. 

It  was  admitted  that  Eri  Wills  made  the  sale  of  the  liquors 
named  in  the  bill. 

Lancaster f  for  the  plaintiffs. 

Gfreelt/j  for  the  defendant. 

The  opinion  of  the  Court  was  drawn  up  by 
Walton,  J.  — The  note  in  suit  having  been  given  for  in- 
toxicating liquors,  the  defendant  contends  that  the  plaintiffs 


Digitized  by  VjOOQIC 


KENNEBEC,  1862.  79 

Wills  ©.  Oieely. 

ought  not  to  prevail.  1st.  Because  the  evidence  is  insuf- 
ficient to  show  that  either  of  them  was  authorized  to  sell. 
2d.  Because,  if  authorized,  then*  authority  was  several,  and 
would  not  authorize  a  joint  sale  by  them  as  co-partners. 

The  bonds  put  into  the  case  by  the  defendant  are  such  as 
were  required  by  law  to  be  given  by  persons  licensed  to  sell 
intoxicating  liquora.  On  the  back  of  each  bond  is  a  certifi- 
cate showing  that  it  had  been  received  and  approved  by  the 
licensing  board ;  and  the  bonds  recite  that  each  of  the  plain- 
iiSa  had  that  day  been  duly  licensed  to  sell  intoxicating 
liquors.  There  being  no  evidence  to  the  contrary,  these 
bonds  and  the  recitals  they  contain,  and  the  certificates  on 
the  back  of  them,  signed  by  the  aldermen  and  city  clerk, 
sufficiently  establish  the  fact,  that  each  of  the  plaintififs  was 
legally,  authorized  to  sell.  Each  being  authorized  to  sell 
separately,  would  a  joint  sale  by  them,  as  co-partners,  be 
illegal? 

It  is  unnecessary  to  determine  this  question,  for,  although 
the  bill  for  liquors  was  made  in  their  joint  names,  from 
which,  if  there  was  nothing  in  the  case  showing  the  contra- 
ly,  the  Court  might  infer  that  the  sale  was  a  joint  one ;  yet, 
it  is 'admitted  as  a  fact  in  the  case,  "that  Eri  Wills  made 
the  sale  of  the  liquors  named  in  the  bill ;"  which  was  un- 
doubtedly intended,  and  does  in  fact,  exclude  any  such  in- 
ference. If  the  sale  was  in  fact  made  by  Eri  Wills,  as  is 
admitted ;  and  he  was  at  the  time  licensed  to  sell,  which  is 
sufficiently  established  by  the  evidence,  the  sale  was  legal ; 
and  afterwards  making  a  bill  of  the  liquors  in  the  joint 
names  of  the  plaintiffs,  would  not  render  it  illegal. 

Although  the  note  in  suit  was  given  for  intoxicating 
liquors,  it  sufficiently  appears  that  the  sale  was  made,  not 
in  violation  of  taw,  but  by  a  person  duly  licensed. 

Judgment  for  plaintiffs. 

Appleton,  C.  J.,  Rice,  Cutting  and  EIent,  JJ.,  con- 
curred. 
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Henby  Cooper  versiLs  Daniel  Waldron. 

Li  an  action  to  recover  damages  for  malidoos  prosecution  of  a  civil  suit,  the 
maUc$  to  be  proved  is  a  question  of  fact  for  the  jury ;  probable  cautet  upon 
fiicts  established,  a  question  of  law. 

The  presiding  Judge  may  either  order  a  nonsuit  of  the  plaintifi^  or  direct  a  ver- 
dict for  the  defendant,  if^  in  Ms  opinion,  the  fetcts  admitted,  or  clearly  estab- 
lished, are  not  sufficient  to  prove  a  want  of  probable  caaoe^  notwithstanding 
evidence,  in  defence,  has  been  introduced. 

An  amendment  of  the  writ,  charging  a  different  cause  of  action,  wUl  not  be 
allowed. 

Exceptions  from  the  ruling  at  JVisz  Prius  of  Bice,  J. 

This  was  an  action  for  an  alleged  malicious  prosecution 
of  a  civil  suit  by  this  defendant,  against  the  plaintiff,  "  with- 
out any  lawful  or  just  cause  of  action,  being  guided  wholly 
by  wanton  malice  and  a  desire  to  oppress,  injure  and  de- 
fraud the  plaintiff,  and  to  deprive  him  of  his  good  name  and 
reputation,  and  injure  him  in  the  estimation  of  his  fellow 
citizens/'  Under  a  general  leave  to  amend  his  writ,  the 
plaintiff  filed  an  additional  count,  charging  the  defendant 
with  prosecuting  a  suit  against  the  plaintiff,  to  compel  him 
illegally  to  pay  the  defendant  certain  sums  of  money  recov- 
ered in  a  judgment  against  other  parties.  The  defendant 
objecting  to  the  amendment  as  introducing  a  different  cause 
of  action,  the  Court  sustained  the  objection,  and  the  amend- 
ment was  disallowed. 

The  evidence  in  the  case  was  fully  reported  in  the  bill  of 
exceptions  an<J  is  somewhat  voluminous ;  but  it  is  not  deem- 
ed necessary  to  give  here  an  abstract  of  it,  as  the  substance 
of  it,  bearing  upon  the  questions  of  law  considered,  appears 
in  the  opinion  of  the  Court. 

There  were  exceptions,  both  to  the  admission  and  to  the 
exclusion  of  testimony,  which  were  not  much  relied  on  in 
argument. 

Stinchfield^  for  the  plaintiff.    . 

Bradbury^  MorriU  &  Meservej  for  the  defendant. 
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The  opinion  of  the  Court  was  drawn  up  by 
Walton,  J, — The  plaintiff  claims  to  recover  of  the  de- 
fendant for  an  alleged  malicious  prosecution  of  a  civil  suit. 
To  do  so,  he  must  prove  that  the  suit  was  instituted  ma- 
liciously and  without  probable  cause.  Malice  is  a  question 
of  fact  for  the  jury.  Probable  cause^  upon  established  facts, 
is  a  question  of  law.  If  the  presiding  Judge  is  of  opinion 
that  the  facts  admitted,  or  clearly  established,  are  not  suf- 
ficient to  prove  a  want  of  probable  cause,  he  must  either 
nonsuit  the  plaintiff,  or  direct  the  jury  to  find  a  verdict  for 
tiie  defendant.  The  better  course  is  for  the  Judge  to  non- 
suit the  plaintiff,  for  it  is  idle  to  submit  to  the  jury  a  ques- 
tion that  can  be  answered  only  in  one  way.  In  Davis  v. 
Hardy,  6  B.  &  C,  225,  D.  &  R.,  380,  which  was  an  action 
for  maliciously  indicting  the  plaintiff,  the  plaintiff  proved  a 
case  which,  in  the  opinion  of  the  Judge,  showed  that  there 
was  no  reasonable  or  probable  cause  for  preferring  the  in- 
dictment. The  defendant  then  called  a  witness  to  prove  an 
additional  fact,  and,  that  being  proved,  the  Judge  was  of 
opinion  that  there  was  reasonable  or  probable  cause,  and  it 
was  held  that,  there  being  no  contradictory  testimony  as  to 
that  fact,  and  there  being  nothing  in  the  demeanor  of  the 
witness,  who  proved  it,  to  impeach  his  credit,  the  Judge 
was  not  bound  to  leave  it  to  the  jury  to  find  the  fact,  but 
tliat  he  might  act  upon  it  as  a  fact  proved,  and  nonsuit  the 
plaintiff. 

When,  in  any  case  it  is  clear  that,  upon  the  evidence,  a 
verdict  for  the  plaintiff  cannot  stand,  and  that,  in  the  end, 
judgment  must  be  rendered  for  the  defendant,  what  good 
reason  can  be  assigned  for  submitting  the  case  to  the  jury? 
If  their  verdict  is  right,  nothing  is  gained ;  and,  if  it  should 
happen  to  be  wrong,  it  must  be  set  aside.  To  withhold  a 
case  from  the  jury  is  no  greater  interference  than  to  set 
aside  their  verdict.  To  set  aside  their  verdict  impliedly 
impeaches  either  their  intelligence  or  their  integrity,  and 
tends  to  lessen  public  confidence  in  the  usefulness  of  the 
Vol.  l.  1 1 


Digitized  by  VjOOQ IC 


MIDDLE  DISTRICT. 


Cooper  V,  Waldron. 


institution.  A  nonsuit  may  sometimes  be  ordered  as  pro- 
perly after  evidence  has  been  introduced  in  defence,  and 
for  the  same  reason,  as  before ;  as,  for  instance,  where  the. 
point  on  which  the  nonsuit  is  based  is  not  discovered  or 
sufficiently  considered  at  the  moment  the  plaintiff  closes  his 
evidence,  and  the  evidence  in  defence  does  not  relate  to  or 
in  any  way  affect  that  point.  If,  however,  a  contrary  rule  is 
to  be  regarded  as  established  in  this  State,  it  is  clear,  upon 
reason  and  authority,  that  actions  for  malicious  prosecution 
are  exceptions  to  it ;  and  that  the  objection  to  the  nonsuit  in 
this  case,  that  it  was  entered  after  evidence  had  been  intro- 
duced in  defence,  and  was  based  in  part  upon  the  facts  thus 
established,  cannot  be  supported. 

I  am  also  of  opinion  that,  upon  the  plaintiff's  own  show- 
ing, and  the  uncontroverted  and  clearly  established  facts 
proved  in  defence,  the  defendant  had  probable  cause  for 
conmiencing  the  suit  against  the  plaintiff.  That  suit  was 
for  an  alleged  false  disclosure,  as  trustee,  in  a  suit  by  the 
present  defendant  against  Hawks  &  Talpey,  and  the  present 
plaintiff,  as  trustee.  Cooper,  the  present  plaintiff,  disclos- 
ed that,  in  the  fore  part  of  Feb.,  1857,  he  sold  a  brig  be- 
longing to  Hawks  &  Talpey  for  $12,000,  and  received  the 
pay ;  and  that,  before  the  trustee  writ  was  served  on  him, 
he  had  settled  with  Hawks  &  Talpey,  and  given  them  his 
notes  for  upwards  of  $8,000;  and  that,  at  the  time  of  the 
service  of  the  trustee  writ  on  him,  which  was  Feb.  24, 1857, 
he  was  not  indebted  to  them  for  anything  except  these  notes, 
and  that  he  paid  them  at  maturity.  Hawks  afterwards 
swore,  in  his  disclosure  as  a  poor  debtor,  that  the  proceeds 
of  the  sale  of  the  brig  were  left  in  Cooper's  hands,  to  settle 
with  their  creditors,  and  that  a  final  settlement  with  him  did 
not  take  place  till  July  31,  1857 ;  that,  on  that  day,  there 
remained  in  his  hands  of  the  proceeds  of  the  sale  of  the 
brig,  $280,27.  If  this  disclosure  of  Hawks  was  true,  (and 
it  is  not  apparent  that  he^  had  any  motive  to  misrepresent,) 
Cooper  had  disclosed  falsely,  and  ought  not  to  have  been 
discharged.     The  fact  testified  to  by  Cooper,  himself,  that 
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he  had  offered  to  pay  Waldron,  or  give  him  a  note,  if  he 
would  take  seventy-five  cents  on  a  dollar,  was  evidence  of 
funds  in  his  hands  for  the  purpose,  and  tended  strongly  to 
confirm  the  truth  of  Hawks'  statement.  These  facts  were 
not  only  suflScient,  but  could  hardly  fail  to  create  in  the 
mind  of  Waldron,  a  strong  conviction  that  Cooper  had  dis- 
closed falsely. 

A  careful  examination  has  failed  to  disclose  any  errors  in 
the  rulings  of  the  presiding  Judge,  in  admitting  or  exclud- 
ing evidence ;  or  in  refusing  to  allow  the  plaintiff  to  file  an 
additional  count  for  an  alleged  abuse  of  legal  process ;  or 
that  the  plaintiff  was  in  any  way  prejudiced  by  any  of  these 
rulings.  Exceptions  overruled;  Nonsuit  to  stand; 

and  Judgment  for  defendant. 

BiGE,  Cutting,  Davis  and  Kent,  JJ.,  concurred. 


John  Pope  versus  Cyrus  Linn. 

A  promiMory  note,  given  on  Sunday,  is  Toid,  as  between  the  parties ;  and  a 
■ubseqnent  promise  to  pay  it,  will  not  make  it  Yalid. 

Exceptions  from  the  ruling  of  Appleton,  J.,  at  Nisi 
Prius. 

This  was  an  action  of  assumpsit  on  a  promissory  note 
dated  Nov.  3,  1855.  There  was  evidence  tending  to  prove 
that  the  note  was  executed  and  delivered  on  Sunday,  Nov. 
4, 1855,  between  the  hours  of  nine  and  twelve  A.  M.  Also, 
that  some  ten  days  before  the  note  was  sued,  the  defendant 
was  requested  to  pay  the  note,  as  it  was  nearly  outlawed ; 
and  that  the  defendant  iSien  said  he  could  not  pay  it  then, 
but  would  pay  it  immediately ;  and  evidence  to  the  con- 
trary. 

The  presiding  Judge  instructed  the  jury — (1),  that  if 
they  should  be  satisfied  from  the  testimony  in  the  case,  that 
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the  note  in  suit,  although  dated  on  the  Sd,  was  in  fact  given 
on  the  4th  of  November;  1855,  '(Sunday)  before  sunset, 
against  the  provisions  of  the  statute,  that  it  was  void,  and 
the  plaintiff  would  not  be  entitled  to  recover ; —  (2) ,  If  the 
note  was  thus  void,  no  subsequent  recognition  of  the  debt, 
or  promise  to  pay  it  on  the  part  of  the  defendant,  would 
render  the  note  valid. 

The  verdict  was  for  the  defendant  and  the  plaintiff  ex- 
cepted. 

Titcambf  for  the  plaintiff. 

Bradbury  <&  Meaervej  for  the  defendant. 

The  opinion  of  the  Court  was  drawn  up  by 
Walton,  J. — The  defence  to  the  note  in  suit  is,  that  it 
was  made  and  delivered  on  Sunday.  The  plaintiff  contends 
that  the  note  would  not  be  for  that  cause  absolutely  void, 
and  that  upon  this  point  the  presiding  Judge  erred  in  his 
instructions  to  the  jury. 

Perhaps  it  is  not  strictly  accurate  to  say  that  such  a  note 
is  void ;  for,  if  such  were  the  law,  an  action  by  an  innocent 
indorsee  could  not  be  maintained.  Notes  made  on  Sunday 
are,  however,  generally  spoken  of  as  being  void,  but  noth- 
ing more  is  meant  than  that  such  notes  are  void  for  the  pur- 
pose for  which  they  are  attempted  to  be  used ;  void  as  the 
foundation  of  the  claims  then  sought  to  be  established  by 
them.*  The  rule  of  law,  applicable  to  such  contracts,  was 
accurately  stated  by  Maule,  J.,  in  Fivaz  v.  NichoUy  (2  M. 
G.  i&  S.,  500,)  "The  plaintiff  cannot  recover  where,  in  or- 
der to  sustain  his  supposed  claim,  he  must  set  up  an  illegal 
agreement  to  which  he  himself  has  been  a  party."  The 
plaintiff  is  turned  out  of  Court,  not  because  his  suit  is 
founded  on  a  contract  that  is  void,  but  to  punish  him  in  part 
for  having  violated  the  law  in  making  it,  and  because  it  is 
beneath  the  character  and  dignity  of  a  court  of  justice  to 
listen  to  a  party  who  foimds  his  claim  upon  his  own  illegal 
act.     Smith  v.  Beauy  15  N.  H.,  577.     When  the  presiding 
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Judge  spoke  of  the  note  in  suit  as  being  void,  it  is  not  prob- 
able that  he  meant  anything  more-  than  to  say  that  the  ille- 
gality, if  established,  rendered  the  note  void  for  the  pur- 
pose for  which  it  was  then  being  used ;  void  as  the  founda- 
tion of  the  plaintiff's  claim.  If  more  was  intended,  it  was 
immaterial,  as  the  plaintiff  could  not  have  been  prejudiced  . 
by  it.  If  void  for  the  purpose  for  which  it  was  then  being 
used,  it  was  of  no  importance  whetiier  it  would  be  so  held  in 
a  suit  between  other  parties,  or  for  other  purposes,  or  not. 

The  plaintiff  introduced  evidence  tending  to  prove  a  sub- 
sequent-promise to  pay  the  note,  and  contends  that  such  a 
promise  would  obviate  the  objection  to  his  right  to  maintain 
his  suit. 

If  the  note  was  made  in  violation  of  law,  and  was  there- 
fore illegal,  a  subsequent  promise  to  pay  it  would  not  make 
it  any  the  less  illegal.  The  transaction,  illegal  at  its  inceph- 
tion,  would  not  be  purged  of  its  illegality  by  a  subsequent 
promise  to  perform  it.  The  doctrine  of  ratification  is  not 
applicable  to  such  a  case.  It  is  not  in  the  power  of  the 
parties  to  make  a  contract  legal  which  the  law  declares  to 
be  illegal,  or  to  free  themselves  from  the  consequences  which 
the  law  attaches  to  such  illegality.  "A  party  cannot  be 
heard  to  allege  his  own  unlawful  act,  and,  if  such  act  be  one 
of  a  series  of  facts  necessary  to  support  the  plaintiff's  claim, 
then  that  claim  must  fail.  *  *  *  Whether  a  claim  connect- 
ed with  an  illegal  transaction,  can  be  maintained  in  a  court 
of  law,  may  be  determined  by  the  test  whether  the  plaintiff 
must  bring  in  the  illegal  transaction  to  aid  him  in  making 
out  his  case."  Oregg  v.  Wyman^  4  Cush.,  326.  The  plaiA- 
tiff  was  obliged  to  bring  in  the  illegal  note  to  make  out  his 
case,  notwithstanding  the  subsequent  promise.  The  pre*- 
siding  Judge  committed  no  error,  therefore,  in  ruling  that 
the  subsequent  recognition  of  the  note,  or  promise  to  pay  it 
by  the /iefendant,  would  not  help  the  plaintiff 's  case.  The 
law  intended  to  secure  a  due  regard  for  the  Sabbath  is  wise 
and  salutary,  and  those  who  violate  it  must  understand  that 
they  do  so  at  the  peril  of  receiving  no  aid  from  the  Court  to 
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help  them  out  of  difficulties ,  or  to  enforce  claims  growing 
out  of  such  illegal  conduct. 

Exceptions  overruled.    Judgment  on  the  verdict. 

Appleton,  C.  J.,  Cutting,  Davis  and  Babbows,  JJ., 
concurred. 


Reuel  W.  Sanpobd  versus  Joanna  TTarkeTiL  <fe  <rf. 

An  action  (authorized  by  c.  22,  §  4  of  R.  S.)  to  recoyer  double  the  price  of 
building  the  defendants'  part  of  a  diTiaional  fence,  is  prematurely  brought, 
if  commenced  before  the  expiration  of  **one  month  after  demand." 

In  such  a  case  uuMntatut  Miumpaii  will  not  lie ;  it  should  be  an  action  of  the 
case,  setting  forth  aU  the  £m^  necessary  to  be  established,  to  fix  the  de^md* 
ants'  liability. 

Reported  from  JVtsi  Prius^  Appleton,  J.,  presiding. 

This  was  was  an  action  of  ASSUMPsrr  to  recover  double 
the  price  of  building  the  part  of  a  divisional  fence  which 
was  assigned  to  the  defendants  by  fence  viewers. 

The  case  was  argued  by  Vose^  who  was  of  counsel  for 
plaintiff,  and  by 

Lancaster,  for  the  defendants. 

Thfe  opinion  of  the  Court  was  drawn  up  by 
Davis,  J. — The  fence,  built  by  plaintiff,  was  ^adjudged 
sufficient"  by  the  fence  viewers,  Nov.  10,  1858.  The  writ 
is  dated  Nov.  20,  1858.  As  ''one  month**  had  not  expired 
"after  demand,'*  the  suit  was  prematurely  brought.  R.  S., 
c.  22,  §  4. 

Nor  will  indebitatus  assumpsit  lie  in  such  a  case.  There 
was  no  promise,  express  or  implied.  It  should  have  been  an 
action  of  the  case,  setting  forth  aU  the  facts  necessary  to 
establish  a  legal  obligation  to  build  the  fence,  a  neglect  to  do 
it,  the  construction  of  it  by  the  plaintiff,  the  adjudication  of 
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its  sufficiency,  and  ttie  neglect  of  the  defendants  to  pay  there- 
for within  one  month  after  demand. 

Plaintiff  nonsuit. 

Appleton,  C,  J.,  Cutting,  Walton  and  Danforth,  JJ., 
concurred. 


Adna.L.  Norceoss  i&  ux.  versus  Fred.  V.  Stuart. 

An  action,  in  the  name  of  husband  and  wife  for  injuries  sustained  by  her,  sur- 
TiTes ;  and  the  husband  may  withdraw,  that  the  administrator  may  come  in 
and  prosecute. 

In  such  a  ease,  the  husband  cannot  be  considered  a  party  after  the  death  of  the 
wife  ;  but,  if  made  her  administrator,  he  may  prosecute  in  that  capacity. 

Exceptions  fix>m  the  ruling,  pro  formay  of  Rice,  J.,  at 
NUi  JPriu^. 

J.  JBaJceTy  for  the  plaintiffs. 

E.  O.  Beany  for  the  defendant. 

The  opinion  of  the  Court  was  drawn  up  by 
Kent,  J. — This  action  was  instituted  by  the  husband  and 
wife,  against  *the  defendant  as  a  common  carrier  of  passen- 
gers, for  injuries  sustained  by  the  wife  alone.  The  only 
ground  of  damage  set  forth  in  the  declaration,  is  the  alleged 
injuries  to  the  person  of  the  wife.  The  wife  has  died  since 
the  entry  of  the  action.  The  husband  has  been  appointed 
administrator  on  her  estate.  A  motion  was  filed,  setting 
forth  the  fact  of  the  death  of  the  wife,  and  declaring,  as  the 
ground  of  the  motion  to  dismiss  the  action,  that  it  cannot 
be  prosecuted  by  the  husband  as  survivor,  and  that  the  cause 
of  action  does  not  survive,  and  that  there  is  no  provision  of 
law  authorizing  the  appearance  of  an  administrator  to  prose- 
cute the  suit.     This  motion  was  sustained  pro  forma. 

Thid  action  survives,  if  there  are  proper  parties  to  prose- 
cute it.    Hooper  v.  Gorhamy  45  Maine,  209. 
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The  defendant  insists  that  it  cannot  be  prosecuted  by  the 
husband,  as  surviving  plaintiff,  under  §  10,  c.  87,  R.  S. 

He  further  contends,  that  it  cannot  be  prosecuted  by  an 
administrator  of  the  wife's  estate,  because  there  is  a  plain- 
tiff in  the  writ  still  living,  and  that  he  and  the  administrator 
cannot  be  ioined. 

We  think  that  the  first  point  is  well  taken.  The  husband 
was  a  necessary  party  to  the  suit.  It  is  one  where  the 
cause  of  action  would  survive  to  the  wife.  Sanford  v. 
Augitstttj  32  Maine,  536;  Clajpp  v.  StoughtoUy  10  Pick., 
463. 

But  it  is  contended  that  he  had  no  such  right  or  interest  as 
would  enable  him  to  prosecute  the  suit  in  his  own  name, 
after  the  death  of  the  wife.  Chitty  on  Pleading,  74 ;  i?ey- 
nolds  V.  Jtobinsorif  2  Maine,  127. 

The  survivor,  named  in  the  statute,  must  be  one  who  can 
do  what  the  statute  authorizes  a  survivor  to  do,  viz.,  prose- 
cute the  suit  further  in  his  own  name.  • 

Assuming  the  position  of  the  defendant's  counsel  to  be 
correct,  the  husband  is  but  an  enabling  party,  a  side  support- 
er, and  not  the  actor.  He  is  only  required  to  be  joined  by 
reason  of  the  marriage  relation,  which  considers  husband  and 
wife  one,  and  which  does  not  allow  the  wife  to  sue  alone. 
He  may  be  likened  to  a  guardian,  in  whose  name  an  action 
is  brought  for  his  ward.  The  husband,  by  joining  with  the 
wife  in  the  suit,  does  not  acquire  a  right  on  the  ground  of 
having  reduced  the  claim  to  possession.    2  Kent's  Com.,  124. 

The  defendant,  whilst  insisting  that  the  husband  is  not  a 
party,  so  that  he  can  prosecute  as  a  survivor,  under  §  10  of 
c.  87,  contends  that  he  is  a  party  of  record,  and  that  there 
is  no  power  in  the  Court  to  allow  an  amendment,  by  strik- 
ing him  out  as  he  now  stands,  or  to  allow  him  to  describe 
himself  as  administrator  of  his  wife's  estate.  According  to 
this  position,  he  is  a  party  without  power  to  move  or  act  to 
enforce  the  suit,  and  yet  he  must  stand  in  the  writ  to  pre- 
vent any  other  party  from  prosecuting  it. 

It  is  very  clear  that  such  a  result  is  against  the  spirit  and 
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manifest  intention  of  the  Legislature.  The  object  of  the 
statute  is  to  prevent  the  abatement  of  actions.  It  intends 
that  all  actions,  when  the  cause  suryives,  may  be  continued 
in  Court  and  prosecuted,  either  by  the  survivors  or  the 
administrator.  It  seeks  to  avoid  the  necessity  of  com- 
mencing new  actions,  in  such  cases,  after  the  death  of  a 
party. 

In  this  case,  we  think  that  the  husband,  being  a  mere  nom- 
inal parly  in  effect,  having  no  right  to  be  in  the  writ,  except 
as  aid  and  supporter  of  his  wife  and  as  one  with  her,  dies 
as  a  party  when  his  wife  dies,  and  may  therefore  withdraw, 
as. the  husband,  to  allow  the  administrator  to  come  in. 

It  is  said,  that  this  will  leave  the  suit  without  any  plain- 
tiff in  C!ourt,  for  the  time  intervening  between  his  with- 
drawal and  the  coming  in  of  the  administrator.  K  this 
irould  be  so,  it  is  but  the  common  case  contemplated  by  the 
statute  where  there  is  but  a  single  plaintiff  and  he  dies  pend- 
ing the  action. 

The  C!ourt  in  Massachusetts  have  taken  the  same  view  we 
have  now  taken,  in  a  case  similar  in  all  respects  to  the  one 
before  us  and  under  a  similar  statute.  I^aUee  v.  Earring^ 
tofij  11  Pick.,  220.  In  that  case,  the  husband,  who  was  ad- 
ministrator, was  allowed  to  come  in,  although  he  was  an 
original  plaintiff  with  his  wife,  in  a  case  that  survived.  The 
same  decision  was  made  in  Crozier  v.  BryarU^  4  Bibb,  174. 

Exceptions  sustained. 

Affletok,  C.  J.,  Rice,  Cutting,  Davis  and  Walton, 
JJ.,  concurred. 


Vol.  l.  12 
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William  Winslow  i&  ux.  versus  Benjamin  H.  Gilbeeth. 

Since  the' Act  of  1847,  (B.  S.  of  1857,  c.  61,  §  1,)  authorizing  a  married  woman 
to  hold  property  exempt  ttom  payment  of  her  husband's  debts,  if  his  credi- 
tor would  impeach  her  title  to  any  property  conveyed  to  her,  the  burden  is 
on  him  to  prove  that  it  came  to  her,  directly  or  indirectly,  from  her  husband, 
after  coverture,  and  fraudulently  as  to  creditors. 

Exceptions  fipom  tbe  ruling  of  Appleton,  C.  J.,  presid- 
ing at  ^isi  Prills. 

This  was  an  action  of  tkover  against  the  defendant,  as 
sheriff,  for  the  act  of  a  deputy,  in  attaching  and  selling  one 
half  of  a  vessel,  (as  the  property  of  said  William  Winslow,) 
which,  it  is  alleged  in  the  writ,  was  the  property  of  the  wife 
of  said  Winslow,  the  female  plaintiff. 

The  plaintiffs  put  into  the  case  a  bill  of  sale  conveying  to 
Hepzibah  Winslow,  (the  female  plaintiff,)  one  half  of  the 
vessel  in  controversy.  The  bill  of  sale  contained  the  usual 
consideration  clause — "for  and  in  consideration  of  $910,  * 
*  *  *  to  us  in  hand  paid,  before,  &c.,  by  Hepzibah  Wins- 
low," &c. 

It  was  admitted  that  the  plaintiffs  were  husband  and  wife 
.at  the  time. 

The  plaintiffs  offered  no  evidence  to  prove  that  the  money 
jpaid  for  the  purchase  of  the  vessel  did  not  come  from  the 
husband. 

The  Court  directed  a  nonsuit ;  to  which  ruling  the  plain- 
tiffs excepted. 

Evans  and  Putnam^  in  support  of  the  exceptions. 

Stat.  1844,  c.  117,  by  its  terms,  throws  the  burden  on  the 
wife  to  show  that  the  property  did  not  come  from  the  hus- 
band. Clark  V.  Viles^  32  Maine,  32 ;  Mdridge  v.  PtMey 
34  Maine,  152,  were  decided  under  that. statute. 

Stat.  1847,  c.  27,  materially  modified  the  statute  of  1844. 

What  are  the  circumstances  declared  which  render  pro- 
perty of  the  wife  liable  for  the  debts  of  the  husband  ?    In 
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the  first  place,  the  statutes  declare  generally  that  all  proper- 
ty of  which  a  married  woman  becomes  seized  or  possessed 
by  direct  bequest,  demise,  gift,  purchase  or  distribution,  in 
her  own  name,  &c.,  shall  be  *^  exempt  from  the  debts  of  her 
husband."  In  the  next  section  it  is  provided  that,  "  if  it 
shall  appear ^^^  &c.,  then  the  same  shall  be  held  "for  the  pay- 
ment of  the  prior  contracted  debts,"  &c.  The  statute,  re- 
versing the  rule  of  1844,  required  distinctly  that  the  whole 
proviso  must  ^^appear^^  before  it  can*be  of  force.  Now  it 
cannot  be  said,  by  any  construction  of  language,  that  in  this 
case  it  "  appears^'  that  the  property  of  the  husband  has  in 
any  way  gone  into  this  vessel.  Apply  the  ordinary  rules, 
and,  though  nothing  appears  one  way  or  the  other,  it  would 
be  presumed  that  the  bill  of  sale  was  for  full  value  from  the 
person  to  whom  it  nms.  Refuse  to  apply  them,  and,  what- 
ever may  be  presumed^  nothing  would  appear  on  that  point 
from  the  evidence  in  the  case. 

Another  rule  of  construction  is,  that  when  a  general  rule 
is  prescribed  in  one  section,  and  exceptions  are  made  in  a 
subsequent  section  or,  indeed,  in  a  subsequent  clause,  the 
party  who  would  avail  himself  of  the  exceptions,  must  al- 
l^e  ^nd  prove  them.  In  stat.  1847,  the  general  rule  is 
made  in  the  first  section,  and  no  mention  is  made  of  the  ex- 
ceptions, of  which  defendant  seeks  to  avail  himself,  until 
the  second  section. 

Section  1,  c.  61,  B.  S.,  is  entirely  a  revision  trom  the 
then  existing  statutes ;  and,  although  considerably  abbrevi- 
ated, makes  no  change  of  any  of  their  leading  principles, 
but  adopts,  so  far  as  consistent  with  abbreviation,  their  very 
jJhraseology.  The  various  provisions  of  the  stat.  of  1847 
a^mne  precisely  the  same  order  in  the  codification,  and 
what,  in  the  statute  of  1847,  followed  in  a  distinct  section, 
here  follows  in  a  distinct  clause. 

TaUman  &  Larrabee^  contra. 

"  In  the  absence  of  clear  and  satis&ctory  proof  that  pro- 
perty purchased  by  the  wife,  after  marriage,  was  paid  for 
out  of  her  own  separate  funds,  the  presumption  is,  that  it 
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was  paid  for  by  means  furnished  by  the  husband.''  Brad^ 
fMCs  Appeal,  29  Penn.  State  Rep.,  513,  (5  Casey.)  "Ev- 
idence that  she  purchased  it  amounts  to  nothing,  unless  it 
be  accompanied  by  clear  and  satbfactory  proof  that  she  paid 
for  it  with  her  own  separate  funds.'*    JJ.,  515. 

**  A  married  woman,  who  claims  money  in  the  htinds  of 
another  as  her  separate  property,  must  show  that  she  acquir- 
ed it  in  her  own  right.  The  husband  is  presumed  to  be 
the  owner  of  all  the*  personal  property  possessed  by  the 
family  until  the  contrary  appears."  31  Penn.  State  Rbp., 
828,  (7  Casey),  Tbpfey  v.  TcpUy;  85  t&.,  375,  HaMawM 
V.  Borton;  39  »6.,  (3  Wright,  129),  Bobinaon  &  Oo.\. 
Wallace. 

Evans,  in  reply. 

A  Pennsylvania  decision  should  not  be  of  such  authority 
with  our  Courts  as  to  compel  a  disregard  of  principles  of 
evidence  and  construction  generally  acknowledged  in  our 
State,  especially  in  those  matters  relating  to  the  rights  of 
married  women,  as  the  statutes  on  that  subject  and  the  de- 
cisions relating  to  them,  are  hardly  alike  in  any  two  States. 

Neither  of  the  cases  pretends  to  state  any  principles  of 
construction  to  sanction  their  position.  They  all  rest  solely 
on  the  alleged  reason  that  the  statute  would  operate  unjust- 
ly, unless  the  Court  presumes  that  all  conveyances  to  mar- 
ried women  are  fraudulent  as  to  their  husbands'  creditors, 
and  throws  the  burden  of  proving  otherwise  on  them.  When 
such  an  argument  is  used,  not  in  cases  of  very  doubtful  con- 
struction, but  to  add  to  a  statute  what  plainly  is  not  con- 
tained in  it,  and  to  overthrow  the  established  presumptions 
of  the  common  law,  it  should  be  addressedy  rather  to  the 
Legislature,  than  to  the  judiciaiy.  In  this  State,  the  Legis- 
lature has  refused  to  admit  the  force  of  such  an  argument, 
as  we  have  already  shown  in  examining  the  phraseology  of 
the  statutes  of  1847.  On  the  other  hand,  the  Pennsylvania 
statute,  which  will  be  found  cited  in  Kenney  y.  Chad,  9 
Harris,  349,  does  not  contain  the  decisive  phraseology  of 
our  statutes,  which  alone  is  sufficient  to  decide  this  case. 
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Hie  opinion  of  the  Court  was  drawn  np  by 
Appleton,  C.  J, — By  the  statute  of  1844,  d.  117,  it  was 
enacted  that  **  any  married  woman  may  become  seized  of 
any  property,  and  in  her  own  name,  and  as  of  her  own  pro- 
perty ;  provided  it  shall  be  made  to  appear  by  such  married 
toomaiiy  in  any  issue  touching  the  validity  of  her  title,  that 
the  same  does  noty  in  any  way,  come  from  her  husband  after 
coverture."  By  this  Act,  it  will  be  perceived,  the  burden 
was  on  the  wife  to  prove  that  the  estate  in  controversy  did 
not  come  from  the  husband.  She  must  make  it  so  to  cy^ear. 
Mldridge  v.  PrOile,  34  Maine,  148. 

By  the  Act  of  1847,  c.  27,  *'any  married  woman  may  be- 
come seized  or  possessed  of  any  property,  real  or  persona), 
by  direct  bequest,  demise,  gift,  purchase  or  distribution^  in 
her  own  name  and  as  of  her  own  property,  exempt  from  the 
debts  or  contracts  of  her  husband,  provided  tiiat,  *'  if  it 
shall  appear  that  the  property  so  possessed,  being  purchased 
after  marriage,  was  purchased  with  the  moneys  or  other 
property  of  the  husband,  or,  that  the  same  being  the  pro- 
perty of  the  husband,  was  conveyed  by  him  to  the  wife 
directly  or  indirectly,  without  adequate  consideration,  and 
so  that  the  creditors  of  the  husband  might  thereby  be  de- 
frauded, the  same  shall  be  held  for  the  payment  of  the  prior 
contracted  debts  of  the  husband."  This  statute  requires 
that  the  proviso  must  appear — must  be  shown  to  be  true—* 
before  it  can  have  effect,  and  relieves  the  wife  from  the  bur- 
den of  proof  resting  upon  her  by  the  Act  of  1844,  c.  117, 
and  imposes  it  upon  the  creditor  who  would  impeach  her  title. 
.The  proviso  of  the  Act  of  1847  is  substantially  adopted 
in  B.  S.,  1857,  c.  61,  §,1,  by  which  it  was  enacted  that 
**  when  paymient  was  made  for  property  conveyed  to  hef , 
(the  wife,)  from  the  property  of  her  husband,  or  it  was  con- 
veyed by  him  to  her  without  a  valuable  consideration,  it 
may  be  taken  as  the  property  of  her  husband  to  pay  his 
debts,  contracted  before  such  purchase.*'  When  a  party 
alleges  the  existence  of  facts  authorizing  the  seizure  of  pro- 
perty, the  title  to  which  is  in  the  wife,  wherewith  to  pay  the 
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debts  of  the  husbaud,  he  must  Bstabli^  their  exislience  by 
proof.     The  burden  is  on  him. 

The  bill  of  sale  of  the  vessel  to  the  wife,  reciting  pay- 
ment therefor  by  her,  makes  out  a  prima  facie  case  of  title 
in  her.  The  creditor  who  denies  its  validity,  must  impeach 
it  by  proofs.  The  statute  authorizes  the  wife  to  take  a  con- 
veyance, and  her  rights,  imder  it,  are  entitled  to  the  protec- 
tion afforded  other  grantees. 

The  ruling  ut  JVisi  Privs  was  erroneous. 

Exceptions  8U8tained. 

Cutting,  Davis,  Walton  and  Babbows,  JJ.,  concurred. 


Wtmond  Shaw  versus  William  B.  Shaw. 

Parol  eyidenoe  is  inadmiBsible  to  proye  that  a  promissory  note  was  intended  as 
a  receipt  for  money  pnt  into  the  defendant's  hands,  by  the  payee,  to  be  loaned 
£Dr  him. 

It  seems  now  well  settled  that  parol  evidence  of  an  oral  agreement,  made  at  the 
Hfne  of  middng  or  indorsing  a  note,  cannot  be  permitted  to  vary  or  contra- 
dict the  terms  of  the  written  contract. 

Reported  from  Jfisi  Pi^uSy  Rice,  J.,  presiding. 

This  was  an  action  of  assumpsit  on  the  promissory  note 
of  the  defendant  to  the  plaintiff,  dated  Febiniary  7,  1856, 
for  $780,  on  demand  with  interest. 

The  defendant  offered  evidence  to  prove  that  the  note  in 
suit  was  given  as  a  receipt  for  money  which  plaintiff  let  the 
defendant  have,  to  be  loaned  by  him  for  the  plaintiff's  bene- 
fit, in  such  manner  as  the  defendant  might  consider  most 
advantageous  to  the  plaintiff;  that  he  loaned  it  for  plaintiff, 
using  great  care  to  loan  it  safely  and  well,  but  the  parties  to 
whom  the  money  was  loaned,  failed,  and  no  part  of  it  has 
been  repaid;  that  the  plaintiff  knew  and  approved  of  t^he 
parties  to  whom  the  loan  was  made ;  that  the  defendant  was 
acting  as  the  agent  of  the  plaintiff  in  loaning  the  money, 
without  any  pecuniary  benefit  to  himself. 
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This  evidence  was  objected  to  as  inaidmissible,  and  the 
presiding  Judge  so  held.  The  defendant  consented  to  be 
defaulted,  subject  to  the  opinion  of  the  full  Court  upon  the 
question  of  exclusion  of  the  evidence  offered. 

Danforth^  for  the  plaintiff. 

Whitmcrey  2d,  for  the  defendant. 

The  opinion  of  the  Court  was  drawn  up  by 
Appleton,  C.  J. — The  evidence  offered  was  at  variance 
with  the  terms  of  the  note  in  suit.  In  Billings  v.  Billings ^ 
10  Cush.,  178,  parol  evidence  was  held  inadmissible  to  show 
that  a  promissory  note,  in  the  usual  form,  was  intended  as  a 
receipt,  and  that  the  sum  for  which  the  note  was  given,  was 
in  fact  a  payment  by  the  payee  to  the  maker,  of  an  antece- 
dent debt,  and  not  a  loan  or  advancement.  So,  in  an  action 
on  a  note  payable  absolutely,  evidence  is  not  admissible  to 
prove  an  oral  agreement,  when  the  note  wais  made,  that  it 
should  be  given  up  in  an  event  which  has  happened.  Tower 
V.  Richardson^  6  Allen,  351 ;  Currier  y.  Hale^  8  Allen,  47. 
Indeed,  the  law  seems  well  settled  that  parol  evidence  of  an 
oral  agreement,  made  at  the  time  of  the  making  or  indorsing 
a  note,  cannot  be  permitted  to  vary,  or  contradict,  to  add 
to,  or  subtract  from  the  terms  of  the  written  contract.  Unr- 
derwood  v.  Simonds^  12  Met.,  275  ;  Woodbridge  v.  Spooner^ 
3  B.  &  A.,  233;  St.  Louis  Perpetual  Ins.  Co.  v.  Horner^ 
9  Met.,  39 ;  Hoyt  v.  French,  4  Foster,  198. 

•     Default  to  stand. 

Cutting,  Davis,  Walton  and  Barrows,  JJ.,  concurred. 
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Andrew  J.  Smith  verms  Monmouth  Mut.  Fire  Ins.  Co. 

A  mortgage  is  not  euch  an  alienation  of  property  as  will  defeat  a  polioy  of  in- 
soranoe  which  proyides  that  if  the  property  insured  is  alienated,  the  policy 
shall  be  Toid. 

A  bond  of  defeasanoo'will  conrert  a  deed,  absolute  in  its  terms,  into  a  mortgage 
if  such  bond  is  seasonably  recorded ;  and  such  bond  is  seasonably  recorded 
if  done  before  it  is  introduced  in  evidence,  and  before  any  change  of  title  has 
taken  place,  or  the  right  of  any  third  party  has  attached. 

Such  a  case  is  distinguishable  from  Tomlinaon  ▼.  In$.  Co^  47  Maine,  232,  as  in 
that,  the  bond  introduced  had  not  then  been  recorded. 

"^en  a  policy,  if  assigned  without  the  consent  of  the  insurers,  is  to  be  ydd; 
and  the  assured  executes  an  assignment  to  be  deUyered,  alter  such  consent 
has  been  obtained,  but  not  deUyered,  because  consent  was  withheld,  the  as- 
signment is  moperatire  to  affect  the  rights  of  the  parties. 

Reported  from  JVm  Prius;  Rice,  J.,  presiding. 

Tms  was  an  action  of  assumpsit  on  a  policy  of  insurance, 
dated  Aug.  21,  1855,  for  $700  on  a  house  in  Mt.  Vernon, 
and  $60  on  the  furniture  therein.  The  writ  is  dated  July 
16,  1858.     The  loss  occurred  November  28,  1857. 

The  policy  contains  this  proviso: — "And  it  is  also  proj;- 
vided,  that  in  case  he  shall  have  assigned  this  policy,  sold 
or  alienated  the  property  in  whole  or  in  part,  without  the 
consent  of  the  company,  certified  on  the  back  of  this  policy 
by  the  president  and  secretary  or  by  two  of  the  directors, 
the  policy  shall  be  absolutely  void.'*  Also  this  provision : 
"It  is  mutually  agreed  that  this  policy  is  made  subject  to 
the  lien  created  by  laV,  and  with  reference  to  the  votes  and 
by-laws  of  the  company,  which  may  be  resorted  to  in  ex- 
planation of  the  rights  and  obligations  of  the  parties  bereto,  . 
in  all  cases  not  herein  otherwise  specially  provided  for.'' 
The  defendant's  chaiiier,  §  6,  provides  for  a  lien  on  the  pro- 
perty insured,  and  §  9  provides,  among  other  things:  — 
"And  when  the  property  insured  shidl  be  alienated  by  sale 
or  otherwise,  the  policy  shall  thereupon  be  void."  The  8th  . 
by-law  of  the  company  provides: — "In  case  the  insured 
shall  havB  sold  or  alienated  the  property  in  whole  or  in  part 
without  having  transferred  the  policy  to  the  purchaser  or 
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alienee,  with  tke  consent  of  the  company  certified  by  the 
president  and  secretary,  or  by  two  of  the  directors,  on  the 
back  of  his  policy,  then  the  policy  shall  be  absolutely  Yoid.** 

May  28,  1856,  the  plaintiff  conveyed  the  property  to  Na- 
than Porter,  by  a  warranty  deed,  taking  back  a  bond  for  a 
re-conveyance  on  the  payment  of  $948,36,  in  one,  two,  and 
three  y^irs,  in  unequal  instalments,  bearing  the  same  date 
as  the  deed,  and  under  seal.  The  deed  was  recorded  August 
16,  1856,  and  the  bond  November  2,  1859. 

In  defence^  it  was  contended  that  this  was  a  total  aliena^ 
tion  of  the  insured  property,  and  therefore  rendered  the 
policy  absolutely  void,  not  only  for  the  real  estate,  but  for 
the  furniture  also ;  it  being  one  contract,  entire,  indivisible, 
one  premium  note  given,  and  one  premium  paid. 

A  circular  of  the  directors,  dated  February  14, 1845,  con- 
tains the  following: — "Mortga^g  property  after  it  is  in- 
sured does  not  aflfect  the  insurance,  provided  the  incum- 
brance does  not  exceed  two-thirds  the  value  thereof.'' 

.E.  O.  BeaUf  for  the  plaintiff. 

e/l  B(iker^  for  the  defendants. 

The  £Etet8  in  the  case  bearing  upon  the  point  of  the  assign^ 
ment  of  the  policy  will  appear  from  the  opinion  of  the  Court, 
which  was  drawn  up  by 

Walton,  J. — This  is  an  action  on  an  insurance  policy, 
and  it  is  objected  that  the  plaintiff  is  not  entitled  to  recover : 
1.  Because  he  had  alienated  the  insured  property;  and  2. 
BeoRise  the  policy  was  assigned  without  ratification. 

We  think  tke  property  was  not  alienated  within  ^e  mean-^ 
ing  of  that  word  as  used  in  the  policy.  Nor  was  the  policy 
ever  assigned. 

The  case  shows  that  after  the  insurance  was  procured  the 
plaintiff  gave  a  deed  of  the  property  to  Nathan  Porter,  but 
Porter,  at  the  same  time,  gave  back  an  instrument  of  defeas- 
ttBce,  9aA  the  two  together  constituted  but  a  mortgage ;  and 
**a  mortgage  of  ii»ured  prop^ly  is  not  an  alienation.^ 
Vol.  l.  18 
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Pollard  ¥.  Insurance  Oo.^  42  Maine,  221,  and  authorities 
there  cited. 

But  it  ifl  contended  that  the  conveyance  cannot  be  regard- 
ed as  a  mortgage,  because  the  instrument  of  defeasance  was 
not  seasonably  recorded,  and  the  decision  in  Tomlinaon  y. 
Insurance  Oo.j  47  Maine,  232,  is  referred  to  as  decisive 
against  the  plaintiff  upon  this  point.  But  the  cases  are  not 
alike.  In  that  case  (Tomlinson  v.  Insurance  Oo.y)  the  in- 
strument of  defeasance  was  never  recorded.  In  this  case  it 
was  recorded.  In  the  former  the  question  was  as  to  the 
effect  of  an  instrument  of  defeasance  which  was  never  re- 
corded, while,  in  this  case,  the  instrument,  when  intro- 
duced in  evidence,  had  been  recorded,  and  the  only  ques- 
tion is  whether  it  was  seasonably  recorded.  In  the  former 
case  the  instrument,  when  introduced  in  evidence,  not  hav- 
ing been  recorded,  the  Coiu-t  could  not  know  or  assume  that 
it  ever  would  be,  and  could  not  therefore  allow  it  to  have 
the  effect  to  convert  a  deed  absolute  upon  its  face  into  a 
mortgage.  In  this  case  the  instrument  of  defeasance,  when 
introduced  in  evidence,  had  been  recorded,  and,  as  before 
remarked,  the  only  question  is  whether  it  was  seasonably  re- 
corded. The  cases  therefore  are  not  ajlike,  and  the  decision 
in  the  former  is  not  decisive  against  the  plaintiff  in  this. 

Was  the  instrument  set  up  as  a  defeasance  in  this  qtse 
seasonably  recorded?  We  think  it  was.  It  was  recorded 
before  it  was  introduced  in  evidence,  and  before  the  rights 
of  any  third  party  had  attached.  At  the  time  it  was  re- 
corded, the  title  to  the  real  estate  was  in  all  respects  in  tiie 
same  condition  as  it  was  when  the  deed  and  the  instrument 
of  defeasance  were  executed.  As  between  the  parties  to  it, 
the  instrument  of  defeasance  was  effectual  to  convert  the 
absolute  deed  into  a  mortgage  without  being  recorded )  and, 
being  recorded  before  the  rights  of  any  third  parties  had 
attached, — in  fact,  before  any  change  whatever  had  taken 
place  in  respect  to  the  title  of  the  real  estate  to  which  it  re- 
lated, the  transaction  must  always  remain  a  mortgage,  not 
only  as  between  the  parties,  but  as  to  all  the  world. 
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K  an  instrament  of  defeasance,  recorded  before  it  is  in- 
troduced in  evidence,  and  before  the  rights  of  any  third 
party  have  attached,  or  the  title  to  land  has  undergone  any 
change  whatever,  is  not  seasonably  recorded,  the  question 
naturally  arises,  within  what  time  should  it  be  recorded? 
The  difficulty  at  once  felt  in  answering  this  question  is  a 
strong  argument  in  favor  of  the  conclusion  to  which  we 
have  arrived,  that  the  instrument  in  this  case  was  seasonably 
recorded,  and  that  the  objection  to  the  plaintiff's  right  to 
recover  on  that  account  is  not  sustained. 

Another  objection  to  the  plaintiff's  right  to  recover  is,  that 
the  policy  had  been  assigned  without  the  consent  of  the 
company.  Bu^  this  objection  is  not  sustained  by  the  evi- 
dence. It  appears  that  tiie  plaintiff  procured  an  assign- 
ment to  be  written  on  the  back  of  the  poUcy,  and  sent  it  to 
ihe  company  for  ratification,  with  directions  to  have  the 
poMcy  delivered  to  the  assignee,  in  case  the  assignment 
should  be  ratified  by  the  company,  and,  if  not  so  ratified,  to 
have  it  returned  to  him ;  and  the  assignment  not  being  rati- 
fied by  the  company,  the  policy  was  returned  to  plaintiff. 
This  was  but  an  attempt  to  make  an  assignment,  and  failed 
for  want  of  ratification  by  the  company  and  delivery  to  the 
assignee.  Such  an  attempt  was  not  improper,  and  would 
not  render  the  policy  void.  Judgment  for  plaintiff'. 

Cutting,  Davis,  Babbows  and  Dantorth,  JJ.,  con- 
curred. 


Digitized  by  VjOOQ IC 


100  MIDDLE  DISTRICJr. 

Moulton  9.  Lawtenoe. 
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^   Samuel  H.  Moulton  versus  Chables  Lawrence  (6  al. 

The  poneMion  of  a  chattel  oontiniied  for  tan  yean  under  olaim  of  ownendilm 
vill  not,  of  itself  Test  title  therein;  it  would  be  eridenoe  tending  to  show 
title,  but  liable  to  be  controlled  by  other  proof. 

Aa  against  one  having  auch  poaseaaion,  a  deliyery  by  the  true  owner  will  not 
be  necessary  to  yest  title  in  the  yeudee. 

ExcasPTiONS  fix>m  the  ruling  of  Bioe,  J. 

This  was  an  action  of  tbespass,  for  an  injury  to  the  plain- 
tilT's  booms  in  tiie  Kennebec  river  at  Pittston,  by  taking 
therefrom  certain  logs  or  sticks  of  timber  which  were  a  part 
of  the  structure  of  said  booms.  There  was,  evidence  tend** 
ing  to  show  tiiat  the  plaintiff  and  others  built  tiie  booms  as 
early  as  1850,  and  that  the  sticks  taken  by  the  defendants 
were  used  at  that  time  in  the  making  of  said  booms  by 
plaintiff,  who  succeeded  to  the  rights  of  the  others  to  •tbQ 
.boom.  There  was  evidence  tending  to  show  title  to  the 
sticks  in  the  defendants.  There  was  also  evidence  tending 
to  show  tiiat  the  plaintiff  had  from  the  time  of  using  said 
sticks  in  1850,  claimed  to  own  them.  The  defendants,  if 
they  purchased,  bought  them  as  late  as  1857  or  1858.  The 
sticks  were  taken  from  the  bocnn  in  August  or  September, 
1861. 

1.  The  Court  instructed  the  jury  that  possession,  though 
continued  for  eight  or  ten  years  imder  claim  of  ownership, 
would  not  of  itself  vest  the  title  in  the  plaintiff.  That  such 
possession  would  be  evidence  tending  to  show  title,  but  lia- 
ble to  be  controlled  by  other  proof. 

2.  That  if  Moulton,  the  plaintiff,  had  no  title  to  the  logs 
in  dispute,  a  delivery  from  the  vendor  to  the  defendants 
would  not  be  necessary  to  vest  tiie  title  in  Lawrence  as 
against  Moulton,  although  at  such  time  the  logs  were  in  the 
possession  of  Moulton,  he  claiming  to  own  tiiem. 

The  plaintiff  excepted. 

CTay,  for  plaintiff. 
Danforthj  for  defendants. 
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The  opinion  of  the  Court  was  drawn  up  by 

Babkows,  J. — The  plaintiff  seems  to  rely  entirely  upon 
a  title  by  occupancy.  Chancellor  Kent  says, — "  The  means 
of  acquiring  personal  property,  by  occupancy,  are  very  lim- 
ited. Though  priority  of  occupancy  was  the  foundation  of 
the  right  of  property  in  the  primitive  ages,  and  though  some 
of  the  ancient  institutions  contemplated  the  right  of  occu- 
pancy as  standing  on  broad  ground,  yet,  in  tbe  progress  of 
society,  this  original  ri^t  was  made  to  yield  to  the  stronger 
claims  of  order  and  tranquillity.  Title  by  occupancy  is  be- 
come almost  extinct  imder  civilized  governments.'* 

The  plaintiff's  claim  here  does  not  come  within  any  of  tiie 
exceptions  to  this  doctrine.  He  showed  only  a  naked  pos- 
session, which,  jiough  prima  facie  evidence  of  title,  was 
liable  to  be  controlled  by  other  proof.  The  defendants'  title 
to  tiie  logs  aecrued  in  1857  or  1858,  and  there  is  nothing  in 
tiie  case  to  indicate  that,  if  they  had  seen  fit,  or  found  it 
necessary  to  resort  to  legal  process  to  recover  their  property 
at  the  time  they  took  possession  of  it,  they  could  not  have 
maintained  replevin  for  it  against  the  plaintiff,  if  he  had  re- 
fused to  surrender  it. 

The  first  instruction  complained  of  was  correct.  2  Kent's 
Com.,  355.  So  was  the  second.  Case  of  the  Sarah  Ann^ 
2  Sumner,  211.  JSxeeptions  overruled* 

Appleton,  C.  J.,  Cutting,  Davis  and  Walton,  JJ., 
concurred. 
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Philip  C.  Holmes  <fe  cd.  verms  Jacjob  P.  Morse,  Adm'r. 

A  power  of  attorney,  giyen  to  the  mortgager  of  a  mill  by  the  mortgagee,  who . 
it  at  the  same  time  the  mortgagee  in  possession  of  certain  nnmannfEu^tared 
lumber,  by  which  power  the  former  is  authorized  to  manufacture  and  dispose 
of  the  lumber  as  agent  of  the  latter,  and  account  for  the  net  proceeds,  con- 
fers no  authority  to  purchase  fixtures  or  make  improrements  in  the  mill  at 
the  expense  of  the  mortgagee,  however  it  may  be  as  to  the  hiring  of  men, 
mills  or  vessels,  in  execution  of  the  powers  granted. 

The  relation  held  by  a  mortgagee  does  not  in  itself  make  him  responsible  ix 
permanent  improvements  or  essential  additions  made  to  the  estate  by  the 
mortgager,  or  enable  a  party  furnishing  work  or  materials  therefor  to  main- 
tain an  action  against  the  former,  without  proof  of  any  further  fact  than  is 
disclosed  by  the  mortgage. 

Where  an  account  was  stated  between  the  mortgager  and  mortgagee,  by  a  per- 
son employed  for  the  purpose,  the  fact  that  a  debt  due  a  third  party  for  fix- 
tures fat  the  mortgaged  premises  was  included  in  the  account  without  ob- 
jection by  either  party,  would  not  be  conclusive  in  making  the  mortgagee 
responsible  therefor,  if  such  account  was  stated  merely  to  ascertain  what  the 
mortgager  had  done  with  the  money  he  had  received,  and  was  not  made  or 
used  for  the  piirpose  of  a  settlement  between  the  parties. 

Proof  of  the  declarations  of  an  agent  after  his  agency  has  ceased,  if  inconsist- 
ent with  his  present  testimony,  may  be  admitted  to  affeot  his  credibility,  but 
is  not  to  be  regarded  as  evidence  of  fscts  to  influence  the  jury  in  determin- 
ing the  points  at  issue  in  an  action  brought  by  a  third  party  against  the 
principal. 

In  an  action  to  recover,  of  the  mortgagee  of  a  mill  and  lumber,  the  value  of 
fixtures  furnished  whilst  the  mortgager  was  running  the  mill  under  a  power 
of  attorney  from  the  mortgagee,  the  power  of  attorney  was  rightfully  admit- 
ted in  evidence  as  showing  a  relation  between  the  parties  as  to  the  business, 
although  insufficient  to  prove  such  an  agency  as  would  make  the  mortgagee 
responsible  for  improvements  or  new  machinery. 

Exceptions  from  the  ruling  of  May,  J.,  also  on  motion 
to  set  aside  the  verdict. 

Assumpsit  to  recover  of  the  defendant,  as  administrator 
on  the  estate  of  John  Henry,  late  of  Bath,  deceased,  pay- 
ment for  articles  named  in  an  account  annexed  to  the  writ. 

June  29,  1849,  Stephen  Jewell,  Stephen  P.  Jewell,  Wil- 
liam Lowell  and  Jacob  Lowell  mortgaged  to  the  deceased  a 
mill  in  Bath,  called  "  the  Lower  Steam  mill,'*  with  the  land, 
privileges  and  property  appurtenant,  to  secure  the  deceased 
for  all  sums  which  might  be  due  to  him,  and  relieve  him  fix>m 
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any  liability  on  their  account  as  indorser  or  guarantor,  with- 
in five  years  from  that  date. 

June  27,  1849,  they  mortgaged  their  lumber  of  certain 
described  marks,  on  the  Kennebec  river  and  its  branches, 
to  John  Henry,  John  R;  Dow  and  Nathan  W.  Bridge  for 
like  purposes  and  imder  like  conditions'. 

And,  on  the  29th,  Henry,  Dow  and  Bridge  gave  to  the 
abovenamed  mortgagers  a  power  of  attorney,  appointing 
them  ^agents  to  manu£etcture  into  boards,  or  other  lumber, 
the  logs  mortgaged  to  us  by  tbem  on  the  27th  instant,  in 
the  Kennebec  river  and  its  tributaries,  and  to  dispose  of 
said  boards  and  lumber  for  us,  they  accounting  to  us  for  the 
net  proceeds  thereof,  after  deducting  all  expenses  and  a 
commission  to  tJiem  for  doing  the  business ;  this  power  to  be 
irrevocable  so  long  as  said  Stephen  Jewell,  Stephen  P.  Jew- 
ell, William  Lowell  and  Jacob  Lowell  shall  f^lly  comply 
with  the  terms  thereof,  not  exceeding  the  term  of  five  years.** 

January  6, 1851,  the  same  moi-tgagers  mortgaged  to  Hen- 
ry, Dow  and  Bridge,  certain  other  logs,  subject  to  a  prior 
mortgage  to  W.  Hall  and  G.  W.  Duncan. 

March  26,  1851,  the  abovenamed  mortgagers  executed  a 
writing,  whereby  they  agreed  to  give  the  mortgagees  imme- 
diate possession  of  all  the  mortgaged  property.  Teal  and 
personal,  and  authorized  them  to  dispose  of  their  right  in 
equity,  and^pply  the  proceeds  to  pay  their  liabilities ;  the 
mortgagees  agreeing  at  the  same  time  to  discharge  their 
trust  with  fidelity,  &c. 

It  was  admitted  that  the  plaintifiTs  furnished  to  Stephen 
Jewell  &  Ck).,  (the  above  named  mortgagers),  certain 
machinery  amounting  to  $695,19,  for  which  Jewell  &  C!o. 
gave  the  plaintiffs  their  note,  January  10,  1850,  payable  in 
fflx  months,  and  at  the  maturity  of  the  note  paid  part,  and 
gave  a  new  note  for  $600,  which  remains  unpaid.       * 

Evidence  w^  introduced,  tending  to  show  that  the  de- 
ceased was  at  the  mill,  from  time  to  time,  and  gave  certain 
orders  and  directions  respecting  the  business. 

In  March,  1851,  Henry  employed  B.  C.  Bailey  to  examine 
the  mill  accounts,  and  make  a  statement  of  them.    Henry 
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and  two  of  the  partners  of  the  firm  of  Jewell  &  Co.  were 
frequently  present  during  the  examhiation ;  and  did  not  ob* 
ject  at  the  time  to  Bailejr's  statement  of  the  accounts. 
Bailej  testified  that  he  was  told  by  Henry  and  by  Stephen 
Jewell,  that  the  object  of  the  investigation  was  to  ascertain 
whether  Jewell  &  Co.  had  used  more  mcmey  timn  they  were 
authorized  to  use  by  the  agreement  between  the  parties. 

Bailey's  statement  of  the  accounts  contains  a  charge  for  a 
note  of  1600  to  Holmes  &  Bobbins  not  paid. 

Nathan  W.  Bridge,  called  by  the  defendants,  testified, 
amongst  other  things,  that  the  firm  of  which  he  was  a  mem«* 
ber  never  appointed  Jewell  &  Co.  their  agents  for  any  pur<* 
pose  further  than  appears  in  ihe  paper  dated  June  29, 1849 ; 
tiiat  they  had  nothing  to  do  with  the  mill  in  1849,  and  never 
authorized  Jewell  &  Co.  to  make  any  purchases. 

The  depv^ition  of  Stephen  Jewell  was  introduced  by  the 
defendant,  in  which  he  testified,  amongst  other  things,  that 
Jewell  &  Co.  bought  and  put  in  the  machinery  charged  in 
the  plaintiffs'  account,  and  that  they  had  no  agency  for 
Henry,  or  Dow  &  Co.  except  as  appeiu*s  by  the  power  <rf 
attorney. 

The  plaintiffs  introduced  proof  of  declarations  made  by 
Stephen  Jewell,  tending  to  contradict  the  foregoing  state- 
ments in  his  deposition. 

The  power  of  atCxmiey  was  admitted  by  tiie  presiding 
Judge,  Mat,  J.,  against  tiie  objections  of  the  defendant, 
the  Judge  instructing  the  jury  that  it  did  not  of  itself  estab- 
lish such  an  agency  as  would  enable  the  plaintiff  to  main- 
tain their  action,  without  other  proof. 

The  verdict  was  for  the  plaintiffii.  The  counsel  for  the 
defendants  filed  exceptions  to  the  ruling  of  the  presiding 
Judge,  admitting  the  paper  called  a  power  of  attorney  in 
evidence,  and  also  submitted  a  motion  for  a  new  trial,  on 
the  ground  that  the  verdict  was  against  the  weight  of  evi- 
dence. 

TaUman  &  Larrabee  argued  in  support  of  tiie  motion  and 
of  the  exceptions. 
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-3r,  M.  WhUmore^  contra. 

1.  The  agency  of  Jewell  &  Ck).  for  Henry  and  others  was 
concealed  till  March,  1851,  and  the  plaintiffs  had  until  then 
no  means  of  knowing  it.  Raymond  v.  Crovm  i&  EagU 
Mitts,  2  Met.,  313 ;  Upton  v.  Gfrat/y  2  Mame,  373. 

2.  Henry  was  mortgagee  of  the  mill,  and  in  possession  of 
the  lamber,  and  may  be  presumed  to  have  caused  the  gang 
saws  furnished  by  the  plaintiffs  to  be  put  in.  The  evidence 
tends  to  show  that  it  was  so. 

3.  The  gang  saws  put  in  enhanced  the  value  of  the  pro- 
perty of  Henry  in  the  mill. 

4.  The  $600  note  having  been  put  into  Bailejr's  statement 
without  objection,  proves  that  Henry  reggurded  it  as  charge- 
able to  him. 

5.  The  Judge  having  instructed  the  jury  that  the  power 
of  attorney  did  not  of  itself  constitute  Jewell  &  Co.  the 
agents  of  Henry  and  Dow  &  Co.,  its  admission  as  evidence 
was  wholly  immaterial. 

The  opinion  of  the  Court  was  drawn  up  by 

Kent,  J. — The  defendant  moves  to  set  aside  the  verdict 
on  the  ground  that  the  same  is  against  tiie  weight  of  the 
evidence. 

It  dearly  appears  that  the  articles  were  delivered  to,  and 
purchased  by,  Stephen  Jewell  &  Co. ;  that  the  credit  was 
given  to  them ;  that  they  gave  their  negotiable  promissory 
note  for  the  amount  and  paid  a  part,  and  gave  a  new  note 
for  the  balance.  The  plaintiffs  claim  now  to  recover  the 
amount  of  the  last  note,  on  the  ground  that  the  defendant's 
intestate  is  liable  to  them,  because  he  was  the  mortgagee  of 
tiie  mill,  for  which  the  machinery  sued  for  was  furnished, 
and  that  he  so  conducted  as  to  give  authority  to  the  Jewells 
to  obtain  the  same  on  his  credit. 

The  defendant  took  a  mortgage  deed  of  the  mill  from  the 
Jewells  in  June,  1849,  and  before  the  articles  were  furnish- 
ed by  plaintiffs.  He  was  then  in  the  relation  of  a  mortgagee 
out  of  possession,  to  the  mill  property.  As  part  of  the 
Vol.  l.  14 
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same  transaction,  a  large  lot  of  logs  were  mortgaged  by  the 
Jewells  to  the  defendant  and  Dow  &  Co.,  and  the  defend- 
ant and  Dow  &  Co.  gave  a  power  of  attorney  to  the  Jewells, 
authorizing  them,  "a^  their  agents,  to  manufacture  into 
boards,  or  other  lumber,  the  logs  mortgaged,  and  to  dispose 
of  the  boards  and  lumber ;  they  accounting  to  the  principals 
for  the  net  proceeds,  after  deducting  all  expenses  and  a  com- 
mission to  them  for  doing  the  business." 

It  *is  evident  that  the  Judge  who  presided  was  correct  in 
his  ruling  that,  by  the  termiJ  of  this  paper,  no  authority  or 
agency  was  created,  which  empowered  the  agents  to  make 
the  purchase  in  question,  on  the  credit  of  the  principals 
therein  named.  It  is  clear  that  the  only  authority  conferred 
had  relation  to  the  manufacture  of  the  logs.  There  was  no 
power  to  purchase  mills,  or  to  place  gangs  of  saws  therein, 
or  to  make  contracts  of  any  other  character  than  such  as 
were  directly  connected  with  the  manu£sicture  and  sale  of 
the  logs  and  lumber,  as  therein  specified.  The  power  might 
be  exercised  properly  in  hiring  men,  mills  and  vessels,  but 
not  in  purchasing  fixtures,  or  in  making  improvements  like 
those  in  the  case  before  us. 

The  relation  of  the  defendant,  as  mortgagee,  does  not,  in 
itself,  authorize  the  mortgager  in  possession  to  contract,  as 
his  agent,  for  permanent  improvements  or  for  essential  ad- 
ditions to  the  estate,  so  as  to  enable  the  party  doing  the 
work,  or  furnishing  the  materials,  to  maintain  an  action  di- 
rectly against  the  mortgagee,  without  proof  of  any  other 
fact  than  that  disclosed  by  the  deed  of  mortgage. 

But  the  mortgagee  may  be  thus  liable,  if  the  proof  estab- 
lishes such  facts  as  show  that  the  mortgager  was  expressly, 
or  by  fair  implication,  authorized  to  contract  for  such  work 
on  the  credit  of  the  mortgagee ;  or  that  he  may  properly  be 
held  for  such  contracts,  by  reason  of  prior  authority  or  sub- 
sequent ratification. 

The  plaintiffs  rely  upon  the  statement  of  the  accounts  made 
by  B.  C.  Bailey  at  the  request  of  the  defendant.  In  that 
statement  the  charges  for  the  plaintiffs'  wgrk  and  materials 
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are  included,  and,  at  the  bottom  of  the  account  stated,  the 
amount  renuuning  due,  ($600,)  is  included  in  a  list  of  un- 
paid bills.  The  legitimate  effect  of  this  evidence  must  de- 
pend upon  the  object  of  the  investigation,  as  stated  by  the 
witnesses.  K  it  was  to  ascertain  how  much  was  properly 
chargeable  to  the  defendant  and  others,  in  settlement  of  the 
agency  created  by  the  written  power,  and  for  the  purpose  of 
such  final  settlement,  the  evidence  that  this  charge  of  the 
plaintiffs  was  inserted  without  objection  Would  be,  to  a  cer- 
tain extent,  important  in  fixing  a  liability  on  the  defendant. 
The  defendant,  however,  insists  that  the  only  object  of  the 
statement  was  to  ascertain  how  they  had  disposed  of  their 
property;  and  not  for  any  settlement  with  Jewell  &  Co. 
This  is  the  testimony  of  N.  W.  Bridge,  one  of  the  parties. 
It  is  stated  by  Mr.  Bailey,  (on  cross-examination,)  that 
the  object  was  to  ascertain  what  Jewell  &  Co.  had  done 
with  the  property.  The  testimony  of  Mr.  Bailey,  in  chief, 
is  to  the  effect  that  the  parties  both  desired  tiie  inves- 
tigation, to  ascertain,  as  Mr.  Jewell  said,  whether  they 
had  used  any  more  money  than  they  were  authorized  to  use 
by  the  'agreement.  Mr.  Bailey  says  he  was  requested  to 
fitate  an  account,  made  up  from  aU  the  mill  accounts  of 
Jewell  &  Co.,  and  see  how  they  stood. 

It  does  not  appear  that  this  statement  of  accounts  was 
ever  used  in  making  any  settlement5  or  that  the  defendant 
ever  recognized  the  items  as  legal  charges  against  him. 

There  are  certain  items  in  the  account  stated,  which  could 
not  be  properly  charged  to  the  defendant  in  a  settlement  of 
the  agency  to  manufacture.  One  is  a  charge  of  "$300,  paid 
expenses  dividing  Flag  Staff"  (township).  This  clearly 
could  not  be  a  proper  charge  in  the  settlement  of  the  ac- 
counts respecting  the  sawing  and  sale  of  the  lumber. 
Another  chaige  is  for  "cash  ($600)  paid  for  boiler  sent  to 
Califomia."  This  charge,  without  some  connecting  testi- 
mony, could  not  be  within  the  agency. 

Taking  the  items  as  stated,  the  testimony  of  the  witnesses 
as  to  the  object  in  employing  Mr.  Bailey  to  state  the  ac- 
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count,  —  the  fact  that  no  use  was  made  of  it  in  settlement,  we 
cannot  think  that  any  inference  can  be  drawn  therefrom 
legitimately,  to  charge  the  defendant  in  this  suit.  It  would 
be  drawing  an  inference  from  facts  which  do  not  in  them- 
selves warrant  it,  to  say  that  by  this  statement  made  by  Mr. 
Bailey  the  defendant  acknowledged  all  the  items  therein  as 
proper  charges  against  him  in  a  settlement  of  the  agency. 
The  testimony  of  Mr.  Jewell  (found  among  the  written  doc- 
uments in  the  case)  is  corroborative  of  this  view. 

The  plaintiffs  rely  upon  ceftain  admissions  of  the  defend- 
ant by  words  and  acts.  It  is  urged  that  he  and  his  adminis- 
trator have  paid  certain  bills  incurred  by  the  Jewells  during 
the  agency.  This  is  admitted,  but  it  is  replied  that  these 
bills  were  all  for  work  in  and  about  the  logs,  and  the  manu- 
facture thereof,  and  therefore  properly  paid  by  the  prin- 
cipals. George  Moulton,  who  put  in  a  new  boiler,  says 
he  called  on  defendant  for  pay,  and  he  replied  that  he 
had  nothing  to  do  with  it.  And  when  told  that  the  engine 
would  be  removed,  still  refused  to  pay  for  it,  but  said  he 
would  hire  it.  This  offer  to  hire,  it  is  presumed,  was  after 
he  took  possession  under  his  mortgage.  This  testimony 
rather  negatives  than  establishes  an  agreement  or  under- 
standing tiiat  he  was  to  pay  for  the  engine.  This  chaige  in 
its  nature  is  similar  to  the  one  now  in  question. 

The  testimony  of  James  Hinkley  is  also  relied  upon  by 
plaintiffs.  He  says  he  worked  for  defendant  for  many  years 
off  and  on ;  that  he  asked  Mr.  Henry  why  he  put  in  the 
gang  of  saws,  and  he  said  it  was  to  save  cut  of  lumber ; 
that  it  would  save  the  expense  of  putting  them  in  in  a  year. 

It  will  be  observed  that  the  whole  force  of  this  testimony 
depends  upon  the  use  of  the  word  "Ae,"  in  the  question  put. 
The  apparent  object  of  the  question  was  to  ascertain  why 
the  gang  was  put  in ;  not  by  whom  put  in.  The  witness 
seemed  desirous  to  ascertain  whether  the  saving  from  the 
use  of  the  gang  would  equal  the  cost.  The  answer,  as  stat- 
ed, refers  to  this  point  and  gives  as  the  reason,  that  it  was 
to  save  cut  of  lumber.     The  change  of  a  single  word  in  the 
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question  would  alter  the  whole  bearing  of  the  interrogatory, 
on  ihe  point  as  to  the  person  or  party  who  put  the  gang  of 
saws  into  the  mill.  K  the  question  had  been,  **  why  was 
the  gang  put  in?* — or,  '*  what  was  the  object  in  putting  it 
inT  and  the  answer  had  been  as  stated,  the  question  and 
Inswer  would  have  had  no  bearing  upon  the  point  now  in 
controversy.  K  the  question  had  been  put  as  stated,  the 
defendant  might  not  have  observed  the  form  of  it,  as  im- 
plying that  he  had  put  the  saws  in  himself,  as  the  substance 
of  the  question  had  relation  to  the  use  and  profit  of  the 
gang  of  saws. 

It  is  not  to  be  overlooked,  that  the  witness  says  that  this 
conversation  took  place  more  than  ten  years  before ;  that 
nothing  has  refreshed  his  recollection  since  that  time ;  that 
he  dont  know  that  he  has  giveti  tjie  exact  words  of  the  con- 
versation ;  and,  that  he  has  never  been  called  as  a  witness 
in  the  other  similar  cases  against  this  defendant. 

Considering  all  these  points,  we  do  not  think  that  a  jury 
would  bo  justified  in  rendering  a  verdict  upon  the  testimony 
of  this  witness  alone,  to  charge  the  defendant  upon  a  pro- 
mise, implied  from  his  admission  of  liability.  And  this 
seems  to  be  the  only  part  of  the  evidence  which  remains  to 
be  considered  on  this  point,  in  the  testimony  offered  by  the 
plaintiff  before  he  rested. 

The  defendant  introduced  the  deposition  of  Stephen  Jew- 
ell, and  he  testifies  that  he  purchased  these  articles  for  the 
firm  of  S.  Jewell  &  Co.,  and  gave  notes  in  payment,  and 
that  the  gang  of  saws  was  put  in  by  himself  and  partners. 
The  pkintiff  introduced  several  witnesses  who  testified  to 
declarations  of  the  deponent,  at  different  times,  more  or  less 
inconsistent  with  the  statements  in  tiiie  deposition.  We 
think  that  the  jury  might  be  influenced  by  these  declara- 
tions to  doubt  or  reject  the  testimony.  At  least,  we  may 
say  that,  if  the  case  had  rested  on  that  deposition,  we  should 
not  have  felt  bound  to  interfere,  if  the  jury  did  disregard  it. 

But  the  testimony  given,  of  declarations  inconsistent  with 
his  present  testimony,  could  only  be  considered  as  affecting 
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the  credibility  of  the  witneds,  and  not  as  facts  established 
by  testimony.  This  distinction  is  highly  important,  but  is 
not  always  regarded  by  a  jmy,  by  reason  of  a  misapprehen- 
sion of  the  rule.  It  is  quite  clear,  that  the  declarations  of 
an  agent,  after  his  agency  has  ceased,  cannot  be  given  in 
evidence,  as  testimony  of  facts  to  be  considered  by  the  jur^ 
in  determining  the  weight  of  evidence,  but  m^y  be  heard 
by  the  jury,  only  as  contradicting  a  witness  and  thus  im- 
peaching his  credibility. 

The  result  of  this  investigation  is,  that,  there  not  having 
been  any  authority  to  contract  this  debt  on  the  credit  of  the 
defendant,  by  reason  of  the  written  power  of  attorney,  nor 
by  the  relation  of  mortgagee  out  of  possession,  the  plain- 
tiffs can  only  recover  by  proof  of  a  direct  or  implied  pro- 
mise. The  burden  is  on  the  plaintiffs  to  prove  such  direct 
promise,  or  such  facts  as  would  authorize  a  jury  to  infer  or 
imply  such  promise.  We  do  not  think  that  there  was  suf- 
ficient evidence  to  authorize  such  finding,  and  therefore 
there  must  be  a  new  trial.  Motion  sustained. 

New  trial  granted. 

The  exceptions  must  be  overruled*  The  Court  did  not  err 
in  permitting  the  power  of  attorney  to  be  read,  as  it  served 
to  show  a  relation  between  the  parties  in  reference  to  the 
lumber  and  business.  The  subsequent  ruling  stated  the  true 
eonstruction  of  the  paper  plainly.  If  the  defendant  had 
an/  objection  to  the  papers  going  to  the  jury,  he  should  have 
called  the  attention  of  the  Judge  to  his  objection  at  the  time 
the  papers  were  delivered  to  the  jury.  We  do  not  mean  to 
say  that  it  was  not  properly  delivered. 

Appleton,  C.  J.,  Cutting,  Goodenow  and  Walton,  JJ., 
concurred. 
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COUNTY    Of    SOMERSET. 


William  Atkinson  <6  aZ.,  peCra  for  review^  versus 

EZEKIEL  Dl-NLAP. 

The  LegiBUtnre,  tmdoubtecUy,  has  constitational  iurisdiotioii  over  remedies ; 
but  after  all  existing  remedies  hare  been  exhausted,  and  rights  have  become 
pennanentl J  Tested,  all  further  interference  is  prohibited. 

Thus,  enactments  are  found  abridging  the  period  of  former  limitations,  which 
are  rendered  constitutional  by  a  provisot  that  suits  may  be  commenced  within 
a  oertain  time  after  their  passage,  but  none  reviring  and  extending  a  limita* 
tion  with  such  a  proTision. 

A  judgment  of  Court  becomes  final  when,  by  the  then  existing  laws,  the  time 
for  a  review  and  for  reversal  for  error,  has  expired ;  it  then  becomes  a  vested 
right,  by  force  of  the  constitution  and  the  existing  laws. 

And  a  statute,  designed  to  retroact  on  such  a  case,  by  reviving  the  right  of  re- 
view, is  unconstitutional  and  void. 

And  such  was  the  statute  of  1859,  c  94,  if  such  was  its  intendment. 

But  that  statute  should  be  construed  as  intended  to  be  prospective,  and  so, 
constitutional ;  it  was  thus  additional  and  cumulative,  —  operative,  only  for 
a  period  of  six  months,  when,  by  its  terms,  it  expired. 

Petition  for  review  of  an  action  in  which  judgment 
was  rendered  for  the  defendant  for  his  costs,  on  a  verdict  in 
his  fevor,  at  the  term  of  the  S.  J.  Court  in  October,  1850. 
This  petition  is  based  upon  the  statute  of  1859 ;  and  was 
commenced  within  six  months  of  its  enactment.  At  the 
hearing,  October  term,  1861,  Tenney,  C.  J.,  granted  the 
review  as  prayed  for.     The  respondent  excepted. 

The  bill  of  exceptions  sets  forth  that  ^the  petitioners  pre- 
sented proofs  which  satisfied  the  Court  of  the  truth  of  the 
allegations  in  the  petition. 

''The  respondent  offered  no  oral  testimony,  relying  on  the 
legal  grounds  of  defence  :  the  statute  of  limitations,  touch- 
ing the  time  within  which  petitions  for  review  should  be 
commenced ;  also,  upon  the  previous  adjudications,  of  the 
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CJourt,  upon  applications  of  the  petitioners  for  a  rehearing 
and  review;  and  contended,  that  the  statute,  on  which  the 
petitioners  relied,  was  inapplicable  and  unconstitutional.'' 

The  facts  in  the  case,  so  far  as  they  bear  upon  the  ques- 
tions of  law  considered,  will  sufSiciently  appear  firom  the 
opinion  of  the  Court. 

For  the  petitioners,  the  questions  presented  by  the  excep- 
tions were  elaborately  argued  by 

Atkinson^  one  of  the  petitioners, — who  contended,  that, 
under  the  statute  of  1859,  he  was  entitled  to  a  new  trial,  if 
it  was  proved  that  the  witness  for  the  defendant  had  sworn 
fiEilsely.  Of  this  he  had  satisfied  the  Judge  presiding  at  tiie 
hearing ;  and  so  the  exceptions  show,  and  upon  tiie  naked 
question  of  perjury  the  case  is  to  be  determined. 

The  statute  did  not  contemplate  cases,  where  the  petition 
was  ** dismissed  without  prejudice,"  for  some  legal  defect. 
It  contemplated,  when  speaking*  of  a  "former  unsuccessful 
petition,"  a  case  where  a  hearing  had  been  had  upon  the 
merits." 

The  Legislature  has  the  authority  to  extend  the  time,  fix- 
ed by  the  statute  of  limitation,  in  which  application  may  be 
made  for  the  redress  of  a  wrong  done.  The  constitutional 
power  of  the  Legislature  to  extend  the  time,  within  which 
the  remedy  may  be  appUed  to  the  right  or  cause  of  action, 
has  been  so  well  settled  in  the  case  of  Ogden  v.  Saunders^ 
and  in  other  cases,  that  argument,  on  that  point,  seems  use- 
less. 

In  Bronson  v.  Kinsey^  1  Howard,  311,  the  Court  say : — 
**  Although  a  new  remedy  may  be  deemed  less  convenient 
than  an  old  one,  and  may  in  some  degree  render  the  recove- 
ry of  debts  more  tardy  and  difSicult,  yet,  it  will  not  follow 
that  tiie  law  is  unconstitutional. . 

'*  Whatever  belongs  merely  to  the  remedy  may  be  alter- 
ed according  to  the  will  of  the  State,  provided  that  the  al- 
teration does  not  impair  the  obligation  of  contracts. 

"  But,  if  that  effect  is  produced,  it  is  immaterial  whether 
it  is  done  by  acting  on  the  remedy  or  directly  on  the  con- 
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tract  itself.  In  either  case  it  is  prohibited  by 'the  constitu- 
tion.'' 

The  Court  further  say : — "  We  concur  entirely  in  the  cor- 
rectness of  the  rule  above  stated.  It  is  difficult,  perhaps, 
to  draw  a  line  that  would  be  applicable  in  all  cases,  between 
Intimate  alterations  of  the  remedy  and  provisions  which, 
in  the  form  of  remedy,  impair  the  right.  But  it  is  manifest 
that  the  obligations  of  the  contract,  and  the  right  of  a  party 
under  it,  may,  in  effect,  be  destroyed  by  denying  a  remedy 
altogetiier ;  or  may  be  seriously  impaired  by  burdening  the 
proceedings  wtth  new  conditions  and  restrictions,  so  as  to 
make  the  remedy  hardly  worth  pursuing.  And  no  one,  we 
presume,  would  say  that  there  is  no  substantial  difference 
between  a  retrospective  law  declaring  a  particular  contract 
or  class  of  contracts  to  be  abrogated  and  void,  and  one 
which  took  away  all  remedy  to  enforce  them,  or  encumbered 
it  with  conditions  that  rendered  it  useless,  or  impracticable 
to  pursue  it." 

The  petitioner  cited  and  commented  on  Green  v.  Biddle^ 
8  Wheaton,  75 ;  1  Blackstone's  Com.,  55 ;  Colder  v.  BuU^ 
3  Dallas ;  CoJby  v.  Dennis,  36  Maine,  9. 

J.  S.  Abbottf  for  the  respondent. 

The  opinion  of  the  Court  was  drawn  up  by 
•Cutting,  J. — From  the  records  and  evidence  presented 
and  referred  to  as  exhibiting  the  question  hereafter  to  be 
considered,  it  appears — that  the  petitioners,  on  April  6th, 
1849,  brought  the  original  action  before  a  magistrate  for  an 
alleged  trespass  by  the  respondent  for  cutting  a  quantity  of 
white  ash  timber  on  their  land,  in  the  town  of  Embden, 
without  their  consent ;  that  the  respondent,  being  the  de- 
fendant in  that  suit,  was  adjudged  guilty,  who  appealed  to 
the  next  term  of  the  District  Court,  where  the  action  was 
duly  entered,  and  continued  from  term  to  term,  until  the 
October  term,  1850,  when  it  was  tried  and  a  verdict  recov- 
^^  by  the  respondent,  on  which  verdict,  after  motion 
Vol.  L.  15 
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duly  filed  for  a  new  trial  had  been  heard  and  overruled, 
at  the  same  term  judgment  was  rendered. 

It  further  appears  that,  in  1851,  these  petitioners  entered 
a  petition  for  a  review  in  the  District  Court,  which  process 
came  regularly  into  this  Court  by  the  abolition  of  the  former 
and  a  transfer  of  its  powers  to  the  latter  Court,  where,  at 
the  September  term,  1853,  the  petition  was  ^dismissed 
without  prejudice." 

Again,  at  the  succeeding  December  term,  1853,  in  this 
Court,  another  petition  is  entered  praying  for  a  new  trial  in 
consequence  of  the  perjury  of  a  certain  witness  on  the 
former  trial  before  the  jury,  and,  at  the  December  term, 
1855,  we  perceive  the  following  entry ;  viz. : — **  And  now  in 
this  term  the  parties  appear,  and  after  a  full  hearing  of  all 
matters  and  things  concerning  the  same,  the  prayer  of  the 
petitioners  is  denied,  and  the  petition  ordered  to  be  dis- 
missed." 

At  this  last  adjudication  we  may  well  pause  and  contem- 
plate the  rights  of  the  parties  as  disclosed  by  their  prior 
proceedings.  In  1850,  judgment  had  been  rendered  for  the 
respondent,  which  became  a  verity,  subject  only  to  reversal 
on  error  within  six  years  after  the  entering  up  thereof,  or  to 
be  reviewed  within  three  years  from  that  time;  both  of 
which  contingencies  had  transpired  before  the  subsequent 
proceedings  hereafter  to  be  considered,  and  consequently 
that  judgment  by  the  then  existing  laws  became  permanent 
and  eflfectual  forever.  And  why  should  it  be  otherwise? 
It  was  a  judgment  rendered  by  a  Court  of  competent  juris- 
diction. It  was  based  upon  the  verdict  of  a  jury.  A  mo- 
tion to  set  the  verdict  aside  had  been  overruled.  It  had 
passed  the  time  of  a  reversal  for  error,  and  the  ordeal  of 
two  petitions  for  a  review,  and  the  statute^  of  limitations 
had  forever  barred  its  further  interruption.  Or,  in  other 
words,  by  force  of  the  constitution  and  the  existing  laws 
that  judgment  had  become  a  vested  right  and  incapable  of 
annihilation,  except  by  payment  and  satisfaction.  Such  was 
the  opinion  of  this  Court  in  the  case  of  TrecU  v.  IngaJh^  9 
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Maine,  61,  in  delivering  which,  Weston,  J.,  remarks  that — 
"Judgments  may  be  subject  to  be  revised,  according  to  laws 
existing  at  the  time  of  their  rendition.  This  is  a  fixed  and 
settled  qualification  of  rights  vested  under  them.  But, 
with  this  exception,  there  can  be  no  higher  title  to  any  right 
or  interest  whatever,  than  what  arises  from  a  regular  judg- 
ment of  law.** 

But,  by  the  statute  of  1859,  c.  94,  it  was  enacted,  that  a 
petition  for  review,  conunenced  within  six  months  after  its 
passage,  might  be  maintained,  notwithstanding  there  may 
have  been  an  imsuccessful  petition  for  review  of  the  same 
action,  when  it  shall  be  made  to  appear  to  the  satisfaction 
of  tiie  Court,  that  a  witness,  in  the  original  trial,  testified 
£dsely  to  a  material  fact  and  the  petitioner  was  thereby 
taken  by  surprise  and  unable  at  the  trial  to  produce  evidence 
of  the  fiEdsehood,  which  has  since  been  discovered,  &c.,  in 
which  case  tly  petitioner  shall  be  entitled  to  a  review,  &c. 

It  next  appears  that  the  petition,  now  under  considera- 
tion, was  instituted  within  the  time  limited  by  the  Act,  which 
alleges  matter  sufiScient  to  bring  it  within  its  provisions,  and 
that  after  certain  proceedings  had  in  this  Court  at  the  Sep- 
tember term,  1860,  and  the  law  term  in  1861,  which  it  be- 
comes unnecessary  to  consider,  the  petition  was  finally  heard 
at  the  succeeding  term,  a  review  granted,  and  exceptions 
were  duly  filed  by  the  respondent,  alleging,  among  other 
things,  tiiat  the  Judge  erred  in  a  matter  of  law  in  his  con- 
Btniction  as  toihe  validity  of  the  Act,  and  its  constitution- 
ality as  affecting  previously  vested  rights. 

If  the  foregoing  enactment  was  intended  to  be  retrospec- 
tive, it  b  not  difficult  to  perceive  that  all  judgments, 
rendered  since  the  organization  of  the  State,  were  by  its 
provisions  liable  to  be  affected.  Not  because  they  might 
embrace  an  element  of  perjury,  but  because  of  the  principle 
involved  in  the  Act.  K  a  review  of  such  judgments  may 
be  ordered  for  one  cause,  it  may  be  equally  so  for  another, 
or  any  cause  within  the  discretion  of  the  Legislature.  Then 
the  salutary  maxim  of  the  common  law  ^^Jinis  finem  litibus 
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imponiV^  would  become  obsolete,  when  ^  cases  heretofore 
settled  by  the  most  solemn  adjudications  known  to  the  law, 
involying  all  rights  and  titles  acquired  under  them,  might 
pass  in  review  before  a  subsequent  tribunal,  long  after  wit- 
nesses had  deceased  or  their  memories  had  become  impaired. 

Human  nature  is  so  constituted  that  it  seldom  occurs,  that 
the  losing  party  is  satisfied  with  the  result  of  a  trial ;  but 
charges  a  delinquency  either  upon  the  counsel,  witnesses. 
Court  or  jury.  All  this  such  a  party  has  undoubtedly  the 
right  to  do,  but  it  must  be  done  upon  his  own  responsibility 
and  within  the  time  and  according  to  the  forms  prescribed 
by  law.  These  petitioners  had  heretofore  availed  them- 
selves of  all  their  legal  rights.  Their  days  in  Court  had  ter- 
minated, all  legal  remedies  exhausted,  and  the  time  had  ar- 
rived, when  their  opponent,  protected  by  the  law,  could 
repose  in  common  with  all  other  citizens,  whose  rights  had 
vested,  after  much  tribulation.  But,  it  is  cfptended,  that 
the  Legislature  of  1859  inaugurated  a  retrograde  movement, 
interrupting  the  former  quietude  and  repose  by  removing 
all  bars  between  the  past  and  present.  Such  would  virtu- 
ally be  the  result,  if  the  Act  of  that  year  is  considered  to 
be  retrospective  in  its  operation. 

That  the  Legislature  has  constitutional  jurisdiction  over 
remedies  is  a  proposition  not  to  be  controverted ;  but,  after 
all  existing  remedies  have  been  exhausted  and  rights  have 
become  permanently  vested,  all  further  interference  is  pro- 
hibited. Thus,  we  find  enactments  abridging  the  period  of 
former  limitations,  which  are  rendered  constitutional  by  a 
proviso^  that  suits  may  be  commenced  within  a  certain  time 
after  their  passage,  but  none  reviving  and  extending  a  lim- 
itation with  such  a  provision,  except  it  be  the  Act  now  un- 
der consideration. 

We  are  not  unmindful  that  the  decision  in  Colby  v.  Den^ 
nisy  36  Maine,  9,  is  somewhat  in  conflict  with  our  present 
views.  It  is  there  said,  that  the  statute  under  consideration 
only  affected  the  remedy ;  if  so,  that  decision  can  have  no 
application  here ;  for  we  have  seen  that  all  remedies  had 
been  tried  and  exhausted. 
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In  Prop'rs  Ken.  Purchase  v.  Labareej  2  Maine,  273,  C. 
J.  Mellen  remarks  that — ^By  the  spirit  and  true  intent 
and  meaning  of  this  section,  every  citizen  has  the  right  of 
*  possessing  and  protecting  property'  according  to  the  stamd- 
ing  laws  in  force  at  the  time  of  Biis  '^  acquiring  it,'  and  dur- 
ing the  time  of  his  continuing  to  possess  it.  Unless  this  be 
the  true  construction,  the  section  seems  to  secure  no  other 
right  to  the  citizen,  than  that  of  being  goyemed  and  pro- 
tected in  his  person  and  property  by  the  laws  of  the  land, 
for  the  time  being.  Such  a  provision,  for  such  a  purpose 
merely,  would  not  have  been  introduced  (into  our  constitu- 
tion) even  by  jealousy  itself,"  &c. 

Again^  in  Bwtth  v.  Newbury^  6  Selden,  394,  the  Court 
say, — "  The  misfortune  of  having  vested  rights,  under  judg- 
ments and  decrees  of  our  Courts,  thus  disturbed,  is  fSu:  from 
being  trivial,  if  we  consider  that,  on  tids  principle,  no  judg- 
ment whatever  in  a  court  of  law  can  be  rested  upon  as  final." 
See  authorities  there  cited. 

In  view  of  the  foregoing  considerations,  we  conclude  that, 
if  the  Act  was  intended  to  be  retrospective,  and  thereby  af- 
fected vested  rights,  it  was  manifestly  unconstitutional ;  if 
prospective,  the  petitioners  do  not  come  within  its  provisions. 
But,  in  justice  to  a  co-ordinate  branch  of  the  government, 
we  charge  no  design  to  interfere  with  vested  rights,  unless 
we  are  to  infer  from  some  unpremeditated  remark  from  one 
of  the  petitioners,  that  the  Act  was  passed  for  their  exclu- 
sive benefit,  and  was  thus  a  specimen  of  special  instead  of 
general  legislation.  But  the  Act  is  susceptible  of  no  such 
^instructive  infirmity.  It  does  not  necessarily  recognize 
^y  such  party  as  tbe  petitioners,  whose  rights  at  tjie  time 
of  its  passage  had  been  legally  determined  and  all  their 
rwnedies  barred. 

The  Act  is  to  be  constraed  as  prospective  in  its  operation 
and  thus  constitutional.  It  operates  imperatively  upon  the 
Court  to  grant  a  review  in  cases  before  open  to  a  review  for 
a  specified  cause,  notwithstanding  a  former  review  had  been 
deniedy  and  also  authorized  tbe  attachment  of  the  respond- 
ent's property  on  the  petition.    The  Act  was  therefore  ad- 
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ditional,  cumulatiye  and  prospective  for  a  period  of  six 
months  after  its  passage,  when  its  period  of  limitation  ex- 
pired. Exceptions  sustained. 

Appleton,  C.  J.,  EiCE,  Kent  and  Walton,  JJ.,  con- 
curred. 


Joseph  Bebby,  pefr  for  review^  versus  Mabe  A. 

LiSHEBNESS. 

At  tlie  hearing  on  a  petition  for  reriew,  for  newly  disooyered  eridence,  a  witness 
will  be  confined  to  the  matter  set  forth  in  the  petition,  to  be  proved  by  him  ; 
and  cannot  testify  as  to  other  fiicts  set  forth,  which  are  to  be  proved  by  other 
witnesses  therein  named,  (R.  S.,  c.  89,  §  3.) 

Nor  will  the  petitioner  be  allowed  on  such  hearing  to  testify  to  facts  known  to 
him  at  the  time  of  the  trial,  from  testifjring  to  which  the  rules  of  eyidenoe 
then  precluded  him,  although,  by  statute,  a  party  is  now  made  a  competent 
witness. 

A  party  has  an  undoubted  right  to  have  his  case  tried  by  the  application  of  the 
rules  of  law  and  evidence  existing  and  regidating  such  cases,  at  the  time  of 
trial;  but  after  his  rights  have  been  thus  ascertained  and  settled,  he  cannot 
have  a  new  trial,  on  the  ground,  that  a  change  has  been  subsequently  made, 
by  the  Legislature,  in  the  law  or  in  the  rules  of  evidence  applicable  to  his 


Exceptions  from  the  ruling  of  Tenney,  C.  J.,  presiding 
at  Nisi  PriuSy  excluding  testimony  on  the  hearing  of  a  pe- 
tition for  review. 

The  petitioner  offered  one  Strickland,  as  a  witness,  1;o 
prove  a  material  fact  alleged,  in  the  petition,  to  exist,  and 
to  be  proved  by  witnesses  therein  named.  The  witness  of- 
fered was  not  one  of  those  named  by  whom  the  fact  was  to 
be  proved,  but  was  named  a  witness  to  prove  other  alleged 
causes  for  review.  Objection  was  made  for  this  reason,  and 
the  Court  excluded  his  testimony  to  that  point. 

The  petitioner  Berry,  is  only  a  nominal  party ;  the  party 
in  interest  in  the  suit,  of  which  a  review  is  now  sought,  be- 
ing William  Atkinson,  who  prosecutes  this  petition.     The 
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petition  set  forth  certain  facts  to  be  proved  by  said  Atkin- 
son, which  were  known  to  him  at  the  time  of  the  trial  of 
tiie  former  action,  but  to  which  he  could  not  then  testify, 
his  interest,  under  the  law  existing  at  that  time,  making 
him  an  incompetent  witness.  His  testimony  was  now  of- 
fered on  the  ground  that  the  recent  statutes  had  changed 
the  former  rule  excluding  an  interested  party,  and  now  al- 
lowed the  party  to  testify  as  a  witness.  The  presiding 
Judge  ruled  the  testimony  to  be  inadmissible. 

Alkinaont  pro  se. 

Foster f  for  the  respondent. 

The  opinion  of  the  Court  was  drawn  up  by 

Kent,  J. — The  first  exception  is  answered  by  the  pro- 
vision in  c.  89,  §  3  of  the  R.  S., — "when  the  discovery  of 
new  evidence  is  alleged  in  the  petition,  the  names  of  the 
witnesses  to  prove  it,  and  what  each  is  expected  to  testify ^ 
must  be  stated  under  oath."  The  wisdom  of  this  rule,  and 
the  necessity  of  enforcing  it  in  every  case,  is  too  apparent  to 
need  elucidation. 

The  other  exception  is  based  upon  the  ruling  of  the  Judge, 
which  excluded  the  testimony  of  the  party  in  interest,  to 
fiw^  known  to  him  at  the  time  of  the  original  trial,  but 
^rtiich  he  was  precluded  from  giving  in  evidence,  because, 
as  the  law  then  stood,  he  could  not  be  a  witness  on  account 
of  his  interest.  The  law,  at  the  time  of  the  hearing  on 
this  petition,  allowed  him  to  be  a  witness,  notwithstanding 
his  interest. 

•  This,  clearly,  is  not  newly  discovered  evidence,  for  it  ex- 
isted, and  was  known  to  the  party  at  the  time  of  the  first 
trial,  and  he  would  undoubtedly  have  testified  at  that  trial, 
smd  have  disclosed  all  the  facts  he  now  sets  out  as  the  basis 
of  his  petition  for  a  review,  if  the  law  would  have  author- 
ized him  so  to  do. 

But  the  petitioner  insists  that  his  case  comes  within  the 
spirit,  if  not  within  the  letter  of  the  law,  and,  that  what 
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he  was  precluded  from  using,  although  known,  should  be 
regarded  as  within  the  purview  of  the  rule  as  tp  newly  dis- 
covered evidence. 

It  is  not  questioned  that  the  Legislature  may  prescribe 
what  evidence  shall  be  received  in  Courts  and  the  eflfect  of 
that  evidence,  and  may  restrict  or  enlarge  such  rules.  The 
petitioners'  case  was  tried,  when  interested  parties  or  wit- 
nesses could  not,  by  the  law  of  the  land,  testify  to  any  facts 
known  to  them.  Afterwards,  the  Legislature  saw  fit  to  alter 
that  rule  and  to  allow  such  persons  to  testify.  The  peti- 
tioner's case  was  finally  determined,  and  judgment  rendered 
therein,  before  the  new  law  came  into  operation.  It  is  true, 
he  had  a  right  to  present  a  petition  for  review  within  three 
years  thereafter,  and  the  Court  was  authorized,  in  its  dis- 
cretion, if  sufficient  grounds  were  shown,  to  grant  the  review 
prayed  for.  The  ground  set  forth  in  the  petition  is  newly 
discovered  evidence.  The  petitioners  in  the  matter  now 
under  consideration,  have  not  discovered  any  new  evidence^ 
but  have  discovered  a  new  way  to  make  testimony  available, 
which  was  before  known,  but  unavailable.  But,  is  this  a 
good  ground  for  a  review?  If  it  is — then,  upon  every 
change  in  the  law  of  evidence,  or  in  relation  to  the  compe- 
tency of  witnesses,  reviews  may  be  granted. 

The  statute  which  requires  that  every  promise  to  answer 
for  the  debt  of  another  must  be  in  writing  may  be  repeal- 
ed, and  a  verbal  promise  made  effectual  and  binding.  If  a 
case  had  been  tried  and  finally  determined  in  fiivor  of  the 
defendant,  where  such  a  promise  was  alleged,  because  it  was 
not  in  writing,  could  the  plaintiff  reasonably  and  legally 
claim  tx)  have  the  action  reviewed  because  the  law  had  been 
altered,  and  he  could  prove  a  verbal  promise.  Or,  to  re- 
verse the  case — A  plaintiff  recovers  judgment  on  a  prom- 
ise not  in  writing,  and  which  the  law  as  it  existed  at  the 
time  of  the  trial  did  not  require  to  be  in  writing ;  afterwards 
the  Legislature  passes  an  Act,  which  renders  all  that  class 
of  promises  void  if  not  in  writing ;  must  a  review  be  granted 
to  enable  the  defendant  to  avail  himself  of  the  new  rule  of 
evidence? 
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Many  cases  may  be  suggested,  where,  by  a  change  of  the 
rules  of  evidence,  or  m  the  established  doctrmes  of  the  law, 
the  result  of  trials  before  and  after  the  change  would  neces- 
sarily be  different.  A  party  has  an  undoubted  right  to  have 
his  case  tried  by  the  application  of  the  rules  of  law  and  ev- 
idence, existing  and  regulating  such  cases  at  the  time  of 
trial.  But,  after  his  rights  hav^  thus  been  ascertained  and 
s^led,  he  cannot  have  a  new  trial,  on  the  ground  ttiat  a 
change  has  been  subsequently  made  by  the  Legislature  in  the 
law  or  in  the  rules  of  evidence  applicable  to  his  case.  It 
may  be  his  misfortune  that  he  lived  and  had  his  rights  de- 
termined, before  all  the  modem  reforms  had  found  their  way 
into  the  statute  book. 

We  find  that  the  question  raised  in  this  case  has  been  con- 
sidered and  decided  in  Bhode  Island,  and,  that  the  conclu- 
sion reached  by  that  Court,  in  two  cases,  is  similar  to  the 
opinion  above  stated.  Brigga  v.  Smithy  5  R.  I.,  213 ;  Ken- 
daU  V.  WinsoTj  6  B.  I.,  453.  Exceptions  overruled. 

Rice,  Cutting,  Goodenow,  Davis  and  Walton,  JJ., 
eoncurred. 


Pamblia  F.  Bickfokd  versus  Stephen  Ellis  c§  dls. 

An  Attorney,  who  protecutes  a  bastardy  process  to  final  judgment  and  execu- 
tion, has  a  lien  for  his  serrioes  and  disbursements  upon  the  bond  given  by 
the  respondent  in  that  process ;  and  he  may  maintain  a  suit  thereon  to  re- 
ooTer  his  claim,  notwithstanding  the  complainant  in  the  original  process  has 
giTcn  a  full  discharge  to  the  obligors. 

This  was  an  action  of  debt  on  a  bond,  and  came  from 
Nm  Prius  on  a  report  of  the  evidence. 

J.  8.  AbhoUy  for  the  plaintiff.    ^ 

Webster,  for  the  defendants. 

The  facts  essential  to  an  understanding  of  the  case  appear 
from  the  opinion  of  the  Court,  which  was  drawn  up  by 
Cutting,  J. — Action  of  debt  on  a  bond,  given  in  pursu- 
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ance  of  the  requirements  of  R,  S.,  c.  97,  relating  to 
"  bastard  children  and  their  maintenance." 

It  appears  that  judgment  had  been  rendered  against  the 
putative  father,  the  principal  in  the  bond,  for  the  maintenance 
of  his  illegitimate  child  with  costs  of  prosecution ; — that  John 
S.  Abbotty  Esq.,  appeared  as  senior  counsel  for  the  plaintiff 
in  tl^SLt  prosecution,  who  now  in  the  present  action  claims  at 
least  a  judgment  for  the  amount  of  his  lien,  it  being  for  fees 
and  disbursements,  embraced  in  the  costs  of  the  former 
judgment. 

That  he  had  a  lien  on  that  judgment  cannot  be  contro- 
verted ;  neither  can  it  be  denied  that  his  remedy  embraces 
all  prior  legal  contracts  to  secure  its'  enforcement,  which 
cannot  be  annulled  without  his  consent  as  a  party,  perhaps, 
the  most  deeply  interested.  See  JSFewbert  v.  Cunningham^ 
post. 

But  it  appears,  that  after  this  suit  was  conmoienced,  the 
plaintiff  discharged  the  sureties,  who  are  two  of  these  de- 
fendanta ;  which  act  as  to  her  would  operate  as  a  release  of 
the  principal,  inasmuch  as  they  covenanted  jointly,  and  the 
declaration  is  framed  accordingly;  consequently  she,  per- 
haps unadvisedly,  has  lost  her  remedy. 

But  not  so  as  to  her  counsel,  who  must  recover  judgment 
against  all  the  defendants,  to  the  amount  of  his  lien  claim, 
which  is  to  be  ascertained  at  Hxsi  PrinSy  as  agreed  by  the 
parties.  Defendants  defaulted. 

Appleton,  C.  Jm  Davis,  Walton  and  Barrows,  JJ., 
concurred. 
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Abthub  Spaulding,  (in  error j)  versus  Ira  S.  Eogers. 

When,  fisor  ezior,  a  judgment  is  aouglit  to  be  rerened,  the  error  must  affirma-« 
tirdy  appear ;  for  the  judgment  will  not  he  held  to  be  erroneous  when,  from 
aught  that  appears,  it  may  hare  been  legally  rendered. 

Exceptions  from  the  ruling,  pro  formay  of  Tennet,  C. 
J.,  presiding  at  jfftsi  Prius. 

Writ  op  error  to  reverse  the  judgment  allowing  the  de- 
fendant costs  in  an  action  in  which  he  was  summoned  as 
trustee  of  Calvin  M.  Sawyer,  brought  by  the  present  plain- 
tiff. 

The  errors  assigned  are  as  follows ;  viz. :  (1)  The  judg- 
ment rendered  for  said  Eogers,  was,  that  he  be  discharged 
as  trustee,  and  recover  costs  of  said  Spaulding,  taxed  at 
$19,86,  whereas  no  costs  should  have  been  taxed  and  al- 
lowed to  said  Rogers,  because  he  did  not  come  into  Cour| 
and  submit  himself  to  examination,  at  the  first  term  of  the 
pendency  of  said  action. 

(2)  Said  action  was  entered  at  the  March  term  of  said 
CJourt,  A.  D.  1860,  and  continued  from  term  to  term  to  the 
September  term,  A.  D.  1861,  without  any  appearance  for 
said  Bogers,  when  he  appeai'cd  and  submitted  himself  to 
examination  on  oath  and  was  discharged;  and  costs  were 
taken  for  him  and  judgment  rendered  for  the  same  in  his 
favor,  and  execution  issued  on  said  judgment ;  whereas  no 
costs  should  have  been  taxed  or  allowed  for  said  Sogers. 

The  record  of  the  judgment  made  part  of  the  case ;  and 
the  proceedings  therein  recorded,  so  far  as  they  bear  upon 
the  question  in  issue,  will  appear  from  the  opinion  of  th^ 
Court. 

Webster y  for  the  plaintiff  in  error. 

J.  8.  Albottj  for  the  defendant.* 

The  opinion  of  the  Court  was  drawn  up  by 

Afeleton,  C.  J. — The  record  of  the  judgment  sought 
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to  be  reversed,  incorporates  the  disclosure  presented  to  the 
Court  for  its  adjudication. 

From  the  date  of  the  disclosure,  as  thus  incorporated,  it 
appears  that  the  trustee,  at  the  return  term,  signed  and 
swore  to  a  disclosure  in  which  he  denied  having  any  goods, 
eflfects  or  credits  of  the  principal  debtor  in  his  hands,  at 
the  time  of  the  service  of  the  writ  on  hifti,  and  submitted 
himself  to  examination.  At  the  same,  or  a  subsequent  term, 
he  was  examined  by  the  counsel  for  the  plaintiff,  but  the 
disclosure  was  not  presented  to  the  Court,  to  determine 
whether  trustee  or  not,  until  the  term  when  judgment  was 
rendered. 

To  justify  the  reversal  of  a  judgment  for  error,  it  should 
distinctly  and  unequivocally  appear  that  an  error  has  been 
committed.  It  should  not  be  a  matter  of  doubt  or  uncer- 
tainty. Notwithstanding  the  record  shows  the  disclosure 
was  not  adjudicated  on  at  the  first  term,  it  does  not  show 
that  the  trustee  did  Qot  then  appear  and  submit  himself  to 
examination.  On  the  contrary,  it  does  appear  by  the  dis- 
closure itself,  which  being  made  part  of  the  record  must  be 
deemed  as  true,  that  the  trustee  did  appear,  denied  his  lia- 
bility upon  oath,  and  submitted  to  further  examination  as 
the  law  requires.  In  the  usual  course  of  practice,  the  dis- 
closure would  be  placed  on  file  the  term  at  which  it  was 
made.  Nothing  indicates  that  such  was  not  the  case  here. 
The  want  of  authority  to  allow  costs,  should  be  afltanatively 
shown.  This  is  not  done,  and  we  are  not  to  presume  the 
judgment  erroneous,  when,  from  aught  that  appears,  it  may 
have  been  legally  rendered. 

Eocceptiona  sustained.     Judgment  affirmed. 

Cutting,  Davis,  Walton  and  Babeows,  JJ.,  concurred. 
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James  Whitten  verstis  Arnold  Palmeb. 

The  defendant  in  hif  plea,  yerified  by  oath,  alleged  uaurf,  and  offered  to  be 
defiuilted  for  a  spedfled  aum  whiah  waa  the  amount  claimed,  leas  each  in- 
terest ;  and  the  plaintiff  indorsed  the  amount  of  the  exoesaive  interest  upon 
his  note  before  trial  and  accepted  the  offer  :  —  Held  that  the  damages  are  not 
reduced  h^  proofs  so  that  the  plaintiff  forMts  his,  and  becomes  liable  for  de- 
fendant's ooets,  as  prorided  in  the  Act  of  1862,  c.  186* . 

But  the  plaintiff  will  have  costs  to  the  time  of  filing  the  ofiisr,  and  the  defiend- 
ant,  after  that  time.    R.  S^  e.  82,  {  21. 

Exceptions  from  the  ruling  of  Appleton,  C.  J.,  presiding 
at  JVm  Pr%u&. 

Assumpsit  on  a  promissory  note.  The  defence  was,  that 
the  note  was  usurious.  Plea,  general  issue,  with  a  brief 
statement,  yerified  by  the  oath  of  the  defendant,  alleging 
usury. 

The  defendant  filed  an  offer  to  be  defaulted  for  a  specified 
sum,  being  amount  due  upon  the  note,  after  deducting  the 
amount  alleged  to  be  usurious, — which  amount  last  named, 
the  plaintiff  indorsed  upon  the  note  and  accepted  the  de- 
fendant's offer,  and  he  was  defiiulted. 

The  Court  ruled  that  the  case  was  not  within  the  provision 
of  c.   136,   §   2,  of  the  laws  of  1862;   that  the  amount 
claimed  had  not  been  reduced  hy  proof — that  ttie  plaintiff, 
and  not  the  defendant,  was  entitled  to  costs. 
•  The  defendant  excepted. 

J.  Wright^  for  the  plaintiff. 

E,  E,  Brovm^  for  the  defendant. 

The  opinion  of  the  Court  was  drawn  up  by 
Afplbton,  C.  J.  — It  waa  determined  in  Knight  v.  Franks 
48  Maine,  320,  if  the  plaintiff  voluntarily  indorses  on  the 
note  in  suit  the  amount  of  usurious  interest  reserved  there- 
in, before  the  cause  comes  on  for  trial,  that  .the  damages  are 
not  reduced  "  by  proof  ^^  of  such  usurious  interest,  within 
the  Act  of  July  22,  1846,  c.  192. 
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By  the  Act  of  1862,  c-  136,  §  2,  it  is  provided,  ''in  any 
action  brought,  or  hereafter  to  be  brought,  on  any  contract 
whatever,  in  which  there  is  directly  or  indirectly  taken, 
promised  or  received  a  rate  of  interest  exceeding  the  rate 
established  in  §  1,  or  when  such  contract  is  relied  upon  by 
either  party  in  the  maintenance  or  defence  of  any  action, 
either  party  may,  under  the  general  issue,  prove  such  exces- 
sive interest,  the  defendant  giving  notice  of  such  defence  in 
his  specifications  of  defence,  and  it  shall  be  deducted  from 
the  amount  due  on  such  contract ;  and,  if  in  any  such  action, 
the  amount  claimed  by  either  party  under  such  contract,  is 
reduced  by  proof  of  such  excessive  interest^  the  party  taking 
or  receiving  the  same,  shall  recover  no  cost,  but  shall  pay 
cost  to  the  adverse  party." 

This  action  is  upon  a  promissory  note.  The  defendant 
pleaded  the  general  issue  and  filed  a  brief  statement  of  de- 
fence, alleging  that  usurious  interest  had  been  taken,  made 
oath  to  the  truth  thereof  and  oJSTered  to  be  defaulted  for  the 
amount  due,  less  such  interest.  Before  the  cause  came  on 
for  trial,  the  plaintiff  indorsed  on  his  note  the  usurious  in- 
terest therein,  accepted  the  defendant's  offer  and  a  de&ult 
was  entered.  The  defendant  claimed  full  costs,  under  §  2. 
The  presiding  Judge  disallowed  the  defendant's  claim  and 
allowed  the  plaintiff  costs,  to  all  which  the  defendant  filed 
exceptions. 

The  defendant,  by  his  brief  statement,  gave  notice  tiiat  at 
a  future  day,  when  the  cause  should  come  on  for  trial,  he 
should  offer  proof  of  excessive  interest.  None  was  offered 
in  the  present  case.  The  brief  statement,  or  specifications 
of  defence,  whether  sworn  to  or  not,  were  not  proof.  The 
amount  was  not  reduced  "  by  proof  of  such  excessive  inter- 
est," either  before  the  jury  or  the  Court,  but  by  the  volun- 
tary act  of  the  plaintiff.  The  defendant  does  not  bring 
himself  within  §  2,  for  there  has  been  no  reduction  of  the 
amount  by  proof  on  his  part,  for  he  has  never  offered  any. 
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The  defendant  was  however  entitled  to  costs,  by  R.  S,, 
1857,  c.  82,  §  21,  since,  and  the  plaintiff  to  the  offer. 

Exceptions  sustained. 

Cutting,  Davis,  Walton  and  Barrows,  JJ.,  concurred. 


Worthy  C.  Barrows  versus  Silas  W,  Turner. 

A  mortgage  of  personal  property  was  giren  to  secure  the  payment  of  a  note 
therein  described ;  but  that  offered  in  eyidenoe  to  support  the  mortgage  was 
materially  different;  in  that  case,  it  must  be  clearly  shown,  that  the  last 
note  was  intended,  by  the  parties,  as  a  renewal  of  the  former. 

Before  tilie  statues  of  1859,  c.  114,  personal  property  mortgaged  oould  not  be 
legally  attached,  imtil  after  tender  of  payment  of  the  mortgage  debt. 

If  a  mortgage  of  personal  property  has  been  recorded  in  the  town  in  which  the 
mortgager  resided  at  the  time,  and  he  afterwards  removes  to  another  town, 
taking  the  property  with  him,  the  statute  does  not  require  the  mortgage  to 
be  again  recorded  in  tiie  town  to  which  he  has  removed. 

Reported  from  Nisi  Prius^  Tenney,  C\  J.,  presiding. 

Tras  was  an  action  of  trover  against  the  sheriff  of  the 
county  of  Somerset,  to  recover  the  value  of  certain  personal 
property,  which  had  been  attached  by  his  deputy  Nye,  as 
the  property  of  Mott  &  Grage. 

J.  H.  Drummondy  for  the  plaintiff. 

J.  S.  Abbotty  for  the  defendant. 

The  facts  in  the  case,  and  questions  of  law  argued  by 
counsel,  appear  from  the  opinion  of  the  Court,  which  was 
drawn  up  by 

Appleton,  C.  J. — On  Jan.  81st,  1853,  Samuel  Springer 
and  Charles  L.  Mott  mortgaged  their  frirnace  building,  shop, 
furnaces,  flasks,  &c.,  &c.;  to  Thomas  Tolman,  to  secure  two 
notes,  each  for  $250,  one  pa;yable  July  13 ^  1853,  and  the 
other  Dec.  18,  1853.  This  mortgage  was  assigned  on  7th 
Aug.,  1854,  to  the  plaintiff,  but,  on  the  trial  of  this  case,  he 
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produced  neither  of  the  notes  referred  to  therein.  Instead 
thereof,  he  offered  in  evidence  a  note  signed  by  Charles  L. 
Mott,  payable  to.  himself j  for  $222,83,  and  dated  7th  Aug., 
1854,  claiming  this  to  be  given  in  renewal  of  the  mortgage 
notes.  But  it  will  be  perceived  that  the  note  produced, 
varies  from  those  described  in  the  mortgage  in  date,  amount, 
time  of  payment  and  in  the  names  of  the  payor  and  payee. 
It  is  undoubtedly  true,  that  the  renewal  of  a  note  secured 
by  mortgage  is  not  such  a  payment  as  will  discharge  the 
mortgage,  unless  so  intended.  Hadlock  v.  Bulfinch^  31 
Maine,  246.  But  if  it  were  competent  to  show  a  note  thus 
variant  from,  to  have  been  given  in  renewal  of,  the  notes 
secured,  the  plaintiff  has  failed  so  to  do.  Mott  was  a  wit- 
ness, but  he  testified  to  no  such  fact.  His  statements,  wheth- 
er oral  or  written,  as  to  past  renewals,  might  *be  admissible 
as  against  him,  but  not  as  to  third  persons.  As  the  plaintiff 
has  neither  of  the  mortgage  notes,  and  has  not  proved  the 
one  offered  to  have  been  given  in  renewal  of  the  same,  he 
must,  so  far  as  relates  to  the  Tolman  mortgage,  fail. 

The  plaintiff  next  claims  under  a  mortgage  from  Mott  to 
him,  dated  August  7th,  1854,  to  secure  $77,  to  be  paid  I)ec. 
31st,  1854.  The  debt  secured  being  due  and  unpaid  at  the 
time  of  the  attachment  of  the  defendant's  deputy  Nye,  the 
mortgagee  was  entitled  to  immediate  possession  of  the  mort- 
gaged property.  True,  he  had  suffered  the  mortgager  to 
remain  in  possession,  but  no  agreement  has  been  proved  by 
which  he  was  at  any  time  precluded  from  taking  possessicm  of 
the  goods  mortgaged.  It  is  the  common  case  of  an  attach- 
ment of  goods,  the  time  of  payment  specified  in  the  mort- 
gage having  elapsed.  The  defendant  is  liable  for  the  un- 
lawful interference  of  his  deputy  with  the  property  of  the  . 
plaintiff.  Melody  v.  Chandler ^  3  Fairf.,  233;  Foster  v. 
Perkins y  42  Maine,  168 ;  Staples  v.  Smithy  48  Maine,  47. 

By  R.  S.,  1841,  c.  117,  §  38,  an  attachment  of  mortgaged 
property  is  authorized,  the  creditor  ^^ first  paying  or  tender- 
ing to  such  mortgagee,  pledgee,  or  holder,  the  ftill  amount 
of  the  debt  for  which  it  was  so  mortgaged  or  pledged ;  and 
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any  property  so  redeemed,  may  be  sold  on  execution  as  any 
other  personal  property."  But  this  preliminary  of  a  pay- 
ment or  tender  of  the  mortgage  debt,  was  not  complied  with. 
As  the  mortgage  was  valid,  the  attachment  was  unauthorized. 
Foster  V.  P^Jdns,  42  Maine,  168. 

This  suit,  it  must  be  remembered,  was  commenced  before 
the  statute  of  1859,  c.  114,  "relating  to  the  attachment  of 
mortgaged  property,**  and  therefore  does  not  fall  within  its 
provisions.  \ 

There  was  no  confusion  of  goods,  as  it  is  technically  term- 
ed. The  articles  in  dispute  were  more  easily  distinguished 
fix)m  those  belonging  to  the  judgihent  debtor  than  in  the 
case  of  Iktjis  v.  McGUrdock^  28  Maine,  424.  If  there  was 
any  intermingling  it  was  by  the  act  of  the  mortgager,  for 
which  the  mortgagee  should  not  suffer.  Willard  v.  Rice^  11 
Met.,  494. 

The  mortgage  i5rom  Mott  to  the  plaintiff  was  recorded  in 
the  office  of  the  town  clerk  of  Westbrook,  where  the  mort- 
gager then  resided.  The  property  mortgaged,  at  the  time 
of  its  attachment,  was  at  Kendall's  Mills  in  the  county  of 
Somerset,  to  which  place  the  mortgager  had  removed. 

*Ry  R.  S.,  1841,  c.  125,  §  32,  a  mortgage  of  personal  pro- 
perty is  not  valid,  unless  the  mortgagee  takes  and  retains 
possession  thereof,  "  or,  unless  the  mortgage  has  been  or 
shall  be  recorded  by  the  clerk  of  the  town  where  the  mort- 
gager resides."  The  statute  requires  a  mortgage  of  person- 
al property  to  be  recorded  but  once,  and  that  at  the  place  of 
residence  of  the  mortgager.  The  Court  cannot  add  to  the 
requirements  of  the  statute.  The  mortgage  has  been  re- 
corded according  to  its  provisions.  Being  thus  recorded, 
the  rights  of  the  mortgagee  will  be  protected  and  enforced 
throughout  the  State.  Whitney  v.  Heywood^  6  Cush.,  82; 
Brigham  v.  Weaver^  6  Cush.,  298;  Esaon  v.  Tarbelly  9 
Cush.,  407 ;  Jjangworihy  v.  lAttte^  12  Cush.,  107. 

The  mortgage  ifb  the  plaintiff  would  seem*  to  embrace  the 
articles  previously  mortgaged  to  Tolman.  The  evidence 
adduced  does  not  satisfy  us  that  this  mortgage  has  been  paid. 
Vol.  l.  17 
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It  does  not  appear  very  clearly  what  articles  were  remov- 
ed by  Nye.  The  schedule  made  at  the  tune  is  lost.  Some 
of  the  articles  sued  for  were  returned  as  attached,  and  ad- 
ditional ones  were  sold  on  the  execution.  From  the  evi- 
dence, the  officer  should  be  held  responsible  for  what  was 
attached  and  for  what  was  sold  on  execution. 

The  cart  hub  pattern  and  two  sets  of  stove  patterns  were 
returned  on  the  writ,  and  five  sets  of  damper  patterns  and 
two  sets  of  bam  door  rolls  were  sold  on  the  execution. 
These  articles,  when  taken,  were  of  the  value  of  $86,  for 
which  sum  with  damages,  at  six  per  cent,  interest,  from  the 
date  of  the  attachment,^  judgment  must  be  rendered. 

Defendant  defaulted  for  $86,  and 
interest  from  December  30,  1856. 

Rice,  Cutting,  Davis,  Walton  and  Dicsebson,  JJ., 
concurred. 


David  D.  Stewart  verms  Josiah  Crosby. 

Payment  of  the  debt,  sectired  by  a  mortgage  of  real  estate,  hrfore  condition 
broken,  reyesta  the  title  in  the  mortgager;  bat  not  so,  if  made  afUr  breach 

-  of  condition. 

And  if  there  has  been  no  release  of  the  estate  to  the  mortgager,  his  right  of 
redeeming  it  may  be  seized  and  told  on  execution,  with  the  same  effect,  as 
though  there  had  been  a  levy  of  the  execution  thereon,  notwithstanding  the 
debt  after  condition  broken  has  been  fiiUy  paid. 


Feb  Applbton,  C.  J.,  and  Cuttino,  J.  —  Money  paid  for  a  deed  of  release,  with- 
out covenants,  where  no  fraud  is  charged,  cannot  be  recoyered  back,  al- 
though, by  the  deed,  no  title  or  interest  passed  to  the  releasee. 

This  was  an  action  of  assumpsit  to  recover  back  money 
paid  to  the  defendant  for  his  release  of  an  equity  of  redemp- 
tion of  certain  premises,  which  the  defendant  represented 
to  the  plaintiff  he  had  purchased  and  owned. 

At  Nisi  JPriuSj  Tenney,  C.  J.,  for  the  purpose  of  giving 
progress  to  the  cause,  ruled  upon  certain  questions  of  law. 
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and  a  verdict  by  consent  was  taken  for  the  plaintiff  for  a 
sum  agreed  upon  by  the  parties. 

The  questions  raised  by  the  defendant's  exceptions,  and 
the  facts  in  the  case,  sufficiently  appear  from  the  opinion  of 
the  Court. 

The  case  was  very  fully  argued  by 

Crosby f  pro  se^  in  support  of  the  exceptions,  and  by 

Abbott^  contra. 

The  opinion  concurred  in  by  a  majority  of  the  Court  was 
drawn  up  by  - 

Davis,  J. — The  defendant,  having  claims  against  one 
Charles  Hanson,  commenced  suits  thereon,  and  caused  his 
right  of  redeeming  certain  real  estate,  previously  mortgaged 
by  him,  to  be  attached,  September  15,  1848.  Judgments 
were  recovered  February  17,  1854;  executions  were  issued 
March  17,  and  Hanson's  right  of  redemption  seized  thereon 
the  same  day ;  and,  on  April  22,  of  the  same  year,  the  of- 
ficer duly  sold  to  the  defendant  all  of  Hanson's  right  to  re- 
deem, which  he  had  at  the  time  of  the  attachment. 

October  23,  1854,  the  defendant  sold  to  the  plaintiff,  by 
a  quitclaim  deed,  "all  the  right,  title,  and  interest  acquired 
by  him  by  virtue  of  his  deed"  given  to  him  by  the  sheriff 
upon  the  sale  referred  to.  The  plaintiff,  upon  inquiry, 
afterwards  ascertained  that  Hanson,  after  the  attachment, 
and  before  the  seiziu^e  of  his  right  of  redemption  upon  the 
executions,  had  fully  paid  the  mortgage  debt.  But  the 
mortgage  had  not  been  discharged,  either  by  an  entry  upon 
the  record,  or  in  any  other  manner. 

The  plaintiff  claims  that  such  payment  was  itself  a  dis- 
charge of  the  mortgage,  so  that  Hanson's  title  was  no  longer 
a  right  of  redemption^  which  could  be  sold  by  the  sheriff, 
but  a  fee  J  upon  which  the  execution  should  have  been  csc- 
tended.  And  he  has  brought  this  suit,  to  recover  back 
the  purchase  money,  on  account  of  the  failure  of  title. 

The  defendant  does  not  concede  that  the  plaintiff  would 
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be  entitled  to  recover,  if  there  was  a  fiiilure  of  title,  as  he 
has  alleged,  as  he  gave  a  mere  release,  with  no  covenants  of 
title.  But  he  contends  that  the  mortgage  was  not  dis- 
charged by  payment,  merely ;  and  that,  if  the  mortgage  debt 
had  been  paid,  it  was  a  benefit,  and  not  an  injury,  to  the 
plaintiff. 

In  the  case  of  Martin  v.  MowliHi  2  Burrow,  978,  Lord 
Mansfield  is  reported  to  have  said,  **a  mortgage  is  a  charge 
upon  the  land,  and  whatever  would  give  the  money  will 
carry  the  land  along  with  it,  to  every  purpose.  The  estate 
in  the  land  is  the  same  thing  as  the  money  due  upon  it.  It 
will  be  liable  to  debts.  It  will  go  to  executors.  *  *  The 
assignment  of  the  debt,  or  the  forgiving  it,  will  draw  the  land 
after  it,  as  a  consequence,  though  the  debt  were  forgiven 
only  by  parol,"  &c. 

The  case  under  consideration  was  a  suit  at  law ;  and  the 
confounding  of  principles  of  law  with  those  which  prevail 
in  equity,  only,  is  probably  due  to  the  reporter,  whose  lan- 
guage it  is.  For  he  admits,  in  publishing  his  notes  of  cases^ 
that  he  did  not  always  take  down  the  restrictions  with  which 
a  proposition  was  qualified,  "to  guard  against  its  being  un- 
derstood universally,  or  in  too  large  a  sense."    1  Burr.,  9. 

It  is  worthy  of  notice  that  in  that  case,  as  generally  in 
English  .mortgages,  the  condition  was,  that,  upon  perform- 
ance, the  mortgagee  should  reconvey  the  premises: — and 
not,  as  in  this  country,  that  the  deed  should  be  void.  It 
would  seem  therefore  to  be  certain  that  pajTnent  on  the  law 
day  would  not  have  revested  the  title  in  the  mortgager, 
without  such  reconveyance.  Harrison  v.  Owen,  1  Atk., 
520;  2  Cruise,  (London  ed.,)  110.  Upon  mortgages  to  be 
void  upon  performance,  such  as  are  usual^  given  in  the 
United  States,  it  is  everywhere  conceded  that  payment  6e- 
fore  condition  broken  will  divest  the  mortgagee  of  his  title, 
without  reconveyance,  or  other  discharge.  •  1  Washbume 
on  Real  Prop.,  543 ;  Whitcomb  v.  Simpson^  39  Maine,  21 ; 
Holman  v.  Bailey^  3  Met.,  55. 

In  this  country  there  has  been  a  constant  tendency  to  ap- 
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ply  the  views  attributed  to  Lord  Mansfield  indiscriminately, 
at  equity,  and  in  law.  Sustained  by  such  jurists  as  £!han- 
celbr  Kent,  Judge  Story,  and  Mr.  Greenleaf,  it  is  not 
strange  that  the  weight  of  authority  should  turn  in  that  di- 
rection. But  in  Maine,  Massachusetts,  Connecticut,  and  in 
several  other  States,  the  old  doctrines  of  the  common  law 
still  prevail.  Though  in  equity  the  mortgage  is  an  incident^ 
and  the  debt  the  principal  thing,  at  law  the  mortgage  is  a 
conveyance  of  the  title,  to  be  defeated  upon  a  condition 
subsequent.  Unless  thus  defeated,  the  legal  title  is  in  the 
mortgagee.  He  may  assign  the  debt  without  the  mortgage, 
in  which  case  he  holds  the  mortgage  in  trust  for  such 
assignee.  Or,  he  may  assign  the  mortgage  without  the  debt, 
or,  the  mortgage  to  one,  and  the  debt  to  another,  the  owner 
of  the  mortgage  always  holding  in  trvM  for  the  owner  of 
the  debt.  So  that  the  assignment  of  the  debt  operates  as 
tile  equitable^  but  not  as  the  legal  assignment  of  the  mort- 
gage. And  payment  of  the  debt,  after  condition  broken, 
does  not  divest  the  mortgagee  of  his  legal  title ;  but  the 
mortgager  must  resort  to  equity  for  a  release,  or  a  recon- 
veyance. These  principles,  though  extensively  denied  in 
this  country,  are  sustained  by  so  many  decisions  in  the 
States  before  referred  to,  that  it  is  unnecessary  to  cite  them. 
1  Washbume,  553  ;  1  Hilliard  on  Mort.,  476. 

Mr.  Greenleaf  collects  the  authorities,  in  the  first  volume 
of  his  edition  of  Cruise,  and  in  support  of  the  opposite  doc- 
trine suggests  that  the  acceptance  of  payment,  after  condi- 
tion broken,  is  a  waiver  of  the  condition,  and  has  the  same 
effect  as  a  performance  of  it.  1  Greenl.  Cruise,  595.  But 
this  is  more  specious  than  sound. 

A  waiver  of  the  condition  may  operate  to  confer  the  same 
rigJUs  as  a  performance  of  it.  This  is  the  case  in  regard  to 
bonds  for  the  conveyance  of  real  estate.  But  it  does  not 
follow  that  sudi  a  waiver  can  operate,  by  our  laws,  to  convey 
Of  release  a  legal  title  to  real  estate.  It  cannot  do  so,  in  the 
case  of  a  mortgage,  any  more  than  of  a  bond.  So  that  this 
theory,  like  all  others  in  support  of  the  docta:ine,  rests  upon 
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a  denial  that  the  mortgagee  has  the  legal  title,  until  after 
foreclesure. 

But  another  answer  to  it  is,  that  such  an  acceptance  of 
payment  is  not  a  waiver.  A  waiver  is  a  voluntary  relin- 
quishment of  some  right.  But  the  mortgagee  relinquishes 
nothing  in  such  a  case.  The  mortgager  pays  it  as  a  matter 
of  right;  and  it  is  not  at  the  option  of  the  mortgagee 
whether  it  shall  be  paid  or  not,  until  the  right  of  redemp- 
tion expires.  A  receipt  of  payment  after  that  would  be  a 
waiver  of  the  forfeiture ;  but  before  forfeitiu^,  the  mort- 
gager, by  payment,  acquires  a  right  to  a  release,  or  a  recon- 
veyance, not  on  the  ground  of  waiver^  but  of  contract,  and 
of  law. 

But  though  it  is  well  settled  in  this  State,  that*  upon  pay- 
ment after  condition  broken,  the  legal  estate  remains  in  the 
mortgagee,  until  it  is  released,  so  that  the  mortgager  cannot 
maintain  a  writ  of  entry  against  him ;  it  is  equally  well  set- 
tled that,  in  such  case,  the  mortgagee,  not  being  in  posses- 
sion, cannot  maintain  such  an  action  against  the  mortgager. 
Hadlock  v.  Bulfinch^  31  Maine,  247 ;  WiUiaras  v.  Thurlow^ 
31  Maine,  392.  The  reason  assigned  for  this,  is,  that  by 
our  statutes,  in  all  actions  upon  mortgages,  there  must  be  a 
conditional  judgment;  and,  if  the  debt  has  been  paid,  so 
that  there  cannot  be  such  judgment,  the  demandant  cannot 
recover  at  all.  Wade  v.  Howard^  11  Pick.,  289  ;  Webb  v. 
Flanders^  32  Maine,  175 ;  Qray  v.  Jenks^  3  Mason,  520. 
Where  there  is  no  provision  of  statute  to  prevent,  as  in  an 
action  of  ftyrcible  entry  and  detainer  ^  it  has  been  held  that  a 
suit  for  possession  may  be  maintained  by  the  mortgagee, 
after  payment.    Howard  v.  Howard^  3  Met.,  548,  557. 

The  mortgagee,  after  such  payment,  holds  but  a  naked 
trust,  without  any  interest.  As  in  other  like  cases  of  hold- 
ing in  trust,  he  can  derive  no  benefit  from  it,  and  can  con- 
vey no  title  except  as  subject  to  it.  And  th6  estate  cannot 
be  taken  for  his  debts,  though  it  can  be  taken  for  the  debts 
of  the  cestui  que  trust.  As  the  mortgagee's  title  in  such 
case  is  of  no  value,  there  can  be  no  motive  for  transferring 
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it  to  a  third  party ;  and  therefore  it  is  seldom  done  in  this 
country.  That  it  may  be  done,  would  seem  to  admit  of  no 
doubt.  Dudley  v.  Cadwdlj  19  Conn.,  218.  Such  a  deed, 
says  Wblde,  J.,  in  Wade  v.  Howard^  before  cited,  conveys 
^the  legal  estate,  or  a  satisfied  mortgage ;  such  an  estate  as 
is  frequently  purchased  in  England,  to  be  tacked  to  a  sub- 
sequent mortgage."  Numerous  cases  of  this  kind  may  be 
found  cited  in  the  English  editions  of*  Cruise,  vol.  2,  c.  5, 
which  ]VIr.  Greenleaf  has  omitted,  because  the  doctrine  of 
tacking  mortgages  does  not  prevail  in  the  United  States. 

There  is  no  difficulty  in  applying  these  principles  to  the 
case  at  bar.  When  the  executions  against  Hanson  were 
issued,  he  had  paid  the  mortgage  debt,  but  the  mortgage  it- 
self had  not  been  discharged.  If  the  payment  had  been 
hefore  the  condition  had  been  broken,  that  would  have  re- 
vested the  estate  without  any  discharge ;  and  there  would 
have  been  nothing  to  seize  on  the  execution.  Grrover  v. 
Flye^  5  Allen,  543.  But  payment  a/?cr  breach  of  the  con- 
dition had  no  such  effect.  His  interest  in  the  premises  was 
clearly  liable  to  be  seized  on  the  executions ;  and  the  oiily 
question  is,  how  should  the  levies  have  been  onade ; — by  a 
9ale9  or  by  an  extent? 

K,  at  the  time  of  seizure  upon  the  executions^  there  had 
been  not  only  a  payment  of  the  mortgage  debt,  but  a  release 
of  the  mortgage,  recorded  in  the  registry  of  deeds,  then 
there  could  have  been  no  sale  of  an  equity  of  redemption, 
though  the'  mortgage  was  in  force  at  the  time  of  the  attach- 
ment upon  the  urrits.  Foster  v.  Mellenj  10  Mass.,  421.  In 
PHUbury  v.  Smyth^  25  Maine,  427,  the  report  of  the  case 
does  not  show  whether  the  discharge  of  the  mortgage  had 
been  recorded.  And  we  need  not  determine  whether,  if 
there  is  a  release,  but  not  on  record,  the  officer  may  not 
proceed  as  if  none  had  been  made.  For  in  this  case  no  re- 
lease had  been  made,  either  upon  the  record,  or  otherwise. 

By  the  R.  S.,  c.  90,  §  14,  "when  the  amount  due  on  a 
mortgage  has  been  paid  to  the  mortgagee,  or  person  claim- 
ing under  him,  by  the  mortgager,  or  the  person  claiming 
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under  him,  within  three  years"  firom  proceedings  for  a  fore- 
closure, "he  may  have  a  bill  in  equity  for  the  redemption  of 
the  mortgaged  premises ,  and  compel  the  mortgagee,  or  per- 
son claiming  under  him,  to  release  to  him  all  his  right  and 
title  therein.^'  And,  by  c.  76,  §  29,  ^^rights  of  redeaning 
real  estate  mortgaged^  may  be  taken  on  execution  and  soldJ* 
It  was  just  such  a  right  of  redeeming  a  paid  mortgage 
which  Hanson  owned,  when  it  was  seized  on  the  executions. 
The  same  title  passed  by  the  sale  that  would  have  passed  by 
an  extent.  The  defendant  therefore  conveyed  a  good  title 
to  the  plaintiff;  and  the  latter,  having  suffered  no  loss,  is 
not  entitled  to  recover. 

Whether,  if  there  had  been  no  right  of  redemption  in 
existence  when  the  plaintiff  purchased  of  the  defendant,  he  , 
could  recover  back  the  consideration  paid,  on  the  ground  of 
a  mutual  mistake  of  fact  ^  is  a  question  which  becomes  im- 
material. See  the  case  of  Earle  v.  De  Witt^  with  the  able 
dissenting  opinion  of  Merrick,  J.,  6  Allen,  520. 

Exceptions  sustained. 
Verdict  set  amde. 

Walton,  Dickerson,  Barrows  and  DANroRTH,  JJ.,  con- 
curred. 

Appleton,  C.  J.,  and  Cutting,  J.,  concurred  in  sustain- 
ing the  exceptions  for  another  cause. 

Appleton,  C.  J. — The  plaintiff  purchased  of  the  defend- 
ant his  right,  title  and  interest  in  certain  real  estate,  and 
received  from  him  a  deed  of  release  without  covenants.  He 
was  content  to  rely  on  a  mere  deed  of  quitclaim.  He  might 
or  might  not  thereby  acquire  a  good  title.  The  price  paid 
would  depend  upon  the  risk  to  be  run.  Instead  of  requir- 
ing his  vendor  to  warrant  the  title  to  the  land  purporting  to 
be  conveyed,  the  vendee  was  satisfied  to  assume  that  risk, 
and,  having  assumed,  he  must  bear  it.  The  law  seems  to 
be  well  settled  in  this  State,  that  a  mere  fidlure  of  title  fur- 
nishes no  ground  for  recovering  back  money  paid  as  the  con- 
sideration of  a  quitclaim  deed.     Joyce  v.  Byan^  4  Greenl., 
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101 ;  Scper  v.  Stevens^  14  Maine,  133.  There  being  no 
fraud,  circumvention  or  concealment,  tlie  consideration  can- 
not be  recovered  back.  Emerson  v.  Wdshington  County ^ 
9  Greenl.,  89;  Bean  v.  Flint,  30  Maine,  225;  Treat  v. 
OronOy  26  Maine,  217.  '  No  one  would  pay  for  a  deed  of 
release,  unless  he  supposed  he  was  to  gain  something  there- 
by, either  by  thus  obtaining  a  good  or  quieting  a  doubtful 
title.  If,  then,  one  takes  a  deed  of  quitclaim,  it  is  not  to 
be  converted  into  a  warranty,  if  he*  gain  nothing  thereby. 
If  the  grantee  is  to  have  the  benefits  of  a  warranty  when  he 
neglects  to  take  any  covenants  in  his  deed,  the  distinction 
between  deeds  of  release  and  of  warranty  will  be  abolished, 
and  every  quitclaim  will  become  a  deed  of  warranty  to  the 
extent  of  its  consideration.  The  plaintiff  did  not  pay  for 
a  deed  with  covenants,  and  he  is  not  entitled  to  the  protec- 
tion which  such  a  deed  would  afford  him. 

The  mistake  which  the  grantee  in  a  deed  of  quitclaim 
makes,  when  he  pays  for  a  release  which  is  valueless,  is  not 
a  mistake  of  feet,  which  will  enable  him  to  recover  back  the 
money  paid.  Every  one  who  takes  such  a  deed  expects  to 
be  benefited  thereby,  else  he  would  not  purchase,  but,  if 
there  be  no  covenants,  he  risks  the  goodness  of  the  title  ac- 
quired. 

Neither  would  the  plaintiff  be  better  off  in  equity.  Ab- 
bott v.  Allen,  2  Johns.  Ch.,  523;  Grouvemeur  v.  JElmen- 
doff,  5  Johns.  Ch.,  84.  "  The  vendor  selling  in  good  feith," 
remarks  Chancellor  Kjsnt,  in  the  ease  last  cited,  "  is  not  re- 
sponsible for  the  goodness  of  title  beyond  the  extent  of  his 
covenants."  In  the  case  before  us  the  vendor  has  given  no 
covenants. 

These  views  of  the  law  seenr  to  have  been  generally  adopt- 
ed. In  Holden  v.  Curtis,  2  N.  H.,  61,  it  was  held,  that  in 
deeds  of  quitclaim,  when  the  title  failed,  the  price  paid  could 
not  be  recovered  back.  In  Getchell  v.  Chase,  37  N.  H., 
106,  the  same  question  again  received  the  consideration  of 
l^e  Supreme  Court  of  New  Hampshire,  and  it  was  there 
held,  in  the  absence  of  fraud,  that  no  action  could  be  main- 
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tained  for  the  recovery  of  the  consideration  paid  for  a  quit- 
claim deed  of  land,  though  the  grantor  had  no  title.  In 
Clark  V.  Sigoumey^  17  Conn.,  510,  it  was  held  that  a  deed 
of  release,  without  any  covenants  of  title,  was  a  sujfficient 
consideration  for  a  note  given  therefor.  "  By  the  very  terms 
of  such  a  contract,"  remarks  Storks,  J.,  "the  risk  and  haz- 
ard of  the  title  is  assumed  by  the  releasee ;  and  to  hold 
that  he  is  excused  from  performing,  because  he  happened  to 
acquire  no  interest  by  the  release,  would  be  to  throw  that 
risk  and  hazard  upon  the  releasor,  contrary  to  the  plain  in- 
tent of  the  parties."  The  same  doctrine  has  been  held  in 
Vermont,  in  Higley  v.  Smithy  1  Chip.,  409.  The  Supreme 
Court  of  Pennsylvania,  in  Doraey  v.  JackmaUy  1  S.  &R., 
42,  and  in  KerV'  v.  Eitcheny  7  Barr.,  486,  decided  that  a 
purchaser  of  real  estate  could  not  recover  back  the  purchase 
money  paid  for  a  quitclaim  deed,  when  the  title  proved  de- 
fective and  there  was  no  fraud.  In  EarU  v.  Dewittj  6  Al- 
len, 520,  this  question  was  very  elaborately  discussed,  and 
it  was  then-  held,  in  accordance  with  the  earlier  decisions 
in  Massachusetts,  that  a  mere  failiu*e  of  title  furnishes  no 
ground  for  recovering  back  money  paid  upon  a  quitclaim 
deed.  The  plaintiff  has  got  all  he  bargained  for — the  title 
of  the  defendant.  The  defendant  has  conveyed  all  he  in- 
tended to  convey — whatever  interest  he  had  in  the  premises 
released.  No  covenants  were  given  nor  asked  for.  No 
fraud  is  pretended  or  alleged.  In  such  case  the  plaintiff 
has  no  remedy.  Though  he  may  have  sustained  a  loss,  he 
has  suffered  no  wrong.  Exceptions  sustained. 

New  trial  granted. 
Cutting,  J.,  concurred. 
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Ebenezeb  Wyman  versus  Wakrbn  M.  Brown  <&  ah. 

Y^t  the  declaration  should  set  forth  in  a  writ  for  the  recovery  of  lands,  and 
who  may  be  made  defendants. 

Under  the  general  issne  pleaded,  the  real  contest  is,  which  party  can  show  the 
better  title  in  himself. 

The  statute  requires  non-tenure  to  be  pleaded  in  abatement,  tfnd  the  defend- 
ants, who  neglect  so  to  plead,  cannot  ayail  themselves  of  that  defence,  by 
joining  with  another  defendant  in  a  plea  of  ntd  disseizin. 

Whether  a  joint  plea  of  nui  disseizin  by  three,  can  be  supported  as  to  either, 
by  proof  of  anything  short  of  a  joint  tenancy  or  a  tenancy  in  common  by 
all  the  three,  dMtatur. 

A  c<mveyance  absolute  in  form  only,  for  a  consideration  grossly  inadequate, 
the  grantor  retaining  a  valuable  interest,  made  with  tl^e  intent,  by  both  par- 
ties, to  delay  creditors,  is  void,  as  well  against  subsequent  creditors  and 
hona  fide  purchasers,  as  against  existing  creditors,  whether  they  have  notice 
of  ttve  fraud  or  not. 

An  estate  of  freehold,  to  commence  in  fvturo^  can  be  conveyed  by  a  deed  of 
bargain  and  sale,  operating  under  the  statute  of  uses. 

Conveyances  which  derive  their  validity  from  our  own  statutes,  and  are  execut- 
ed in  accordance  therewith,  will  be  upheld,  although  they  purport  to  convey 
freeholds  to  commence  at  a  future  day. 

Eeported  from  Nisi  Prius^  Fox,  J.,  presiding. 

Writ  op  entry  to  recover  a  tract  of  land  in  Palmyra,  in 
the  county  of  Somerset.  The  defendants  are  Warren  M. 
Brown,  Elvira  D.  Leathers,  his  daughter,  Daniel  R.  Leath- 
ers, husband  of  said  Elvira,  and  Lendall  M.  Gray.  Gray 
was  defaulted.  The  other  defendants,  at  a  subsequent  term, 
jointly  pleaded  nul  disseizin. 

The 'demandant  proved  the  recovery  of  a  judgment  by 
him  against  said  Brown,  in  the  year  1859,  and  a  levy,  on 
ttie  30th  of  August,  1861,  of  his  execution,  which  wa«  issu- 
ed on  said  judgment,  upon  ten  acres  of  the  tract  demanded, 
which  were  appraised  at  $160. 

That  action  was  upon  a  former  judgment  recovered  in 
1845,  upon  a  note  given  by  said  Brown  Sept.  29,  1843. 

The  demandant  offered  the  mortgage  deed  and  notes  of 
Brown  to  Samuel  Shaw,  dated  April  7, -1847,  to  secure  the 
payment  of  $50  and  interest. 
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Also,  deed  of  release,  dated  Oct.  29, 1847,  of  said  Brown 
to  Levi  J.  Merrick  of  the  demanded  premises,  consideration 
$14.  Deed  of  Merrick  to  Samuel  Shaw,  August  15,  1861, 
consideration  $400;  and  Shaw's  deed  of  the  same  to  the 
demandant,  dated  the  31st  day  of  same  month ;  consideraJ 
tion  $600. 

In  defence,  subject  to  all  legal  objections,  were  introduced : 

(1.)  A  deed  from  Henry  Warren  to  Warren  M.  Brown 
of  the  premises  in  controversy,  dated  Oct.  30,  1833,  re- 
corded Nov.  27,  1841 ;  consideration  $100 ; — 

(2.)  Mortgage  deed  of  same  from  Brown  to  Stephen 
Hilton,  dated  Nov.  4,  1841,  recorded  Nov.  27,  1841 ;  con- 
sideration $125,  to  secure  two  notes  payable  one  in  six  and 
the  other  in  twelve  months ; — 

(3.)  Warranty  deed  of  same,  Brown  to  Hilton,  Nov. 
29,  1844 ;  consideration  $220,  recorded  March  10,  1845  ;  — 

(4.)  Obligation  of  the  same  date,  from  Hilton  to  convey 
the  premises  to  Brown  on  condition  that  he  shall  pay  $220 
within  two  years  and  interest  annually.  Brown  to  remain 
in  possession; — 

(5.)  Warranty  deed  of  same,  from  Hilton  to  Hannah 
Brown,  wife  of  Warren  M.  Brown,  April  24,  1851,  duly 
recorded ;  consideration  named  $500. 

There  was  evidence  that  Hannah  Brown  died  on  July  20, 
1854 ;  that  Warren  M..  Brown  had  occupied  the  premises 
about  thirty  years ;  also  evidence  (given  on  cross-examinsr- 
tion  of  defendant's  witness)  tending  to  prov©  that  Mrs. 
Brown  had  no  property  of  her  own  or  means  of  paying  any 
considerable  amount,  and  that  Hilton  was  paid  by  Brown 
himself.  That  Elvira  D.  Brown,  on  May  20, 1861,  convey- 
ed the  premises  to  the  defendant  Gray ;  the  defendants  then 
offered  the  release  of  Gray  to  said  Elvira,  dated  Aug.  27, 
1861,  which  was  objected  to  by  demandant,  it  not  having 
been  recorded  until  after  this  suit  was  commenced. 

The  demandant  introduced  office  copy  of  a  mortgage 
given  back  to  Hilton  by  Mrs.  Brown  at  the  time  of  his  con- 
veyance to  her,  to  se^Bure  three  notes  of  $50  each. 
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Also  a  warranty  deed  from  Mrs.  Brown  to  Oliver  S.  Nay 
of  the  premises,  dated  May  19,  1854,  duly  recorded,  con- 
sideration $1000,  in  which  are  the  words  following : — ^Hhis 
deed  or  conveyance  not  to  take  effect  during  my  lifetime^  and 
to  take  effect  and  be  in  force  from  and  after  my  decease;  and 
the  said  Hannah  is  to  have  quiet  possession  and  the  entire  in^ 
come  of  the  premises  until  her  decease,^* 

Nay,  at  the  same  time,  gave  back  his  obligation  to  reoon- 
vey,  upon  payment  of  any  sums  he  might  pay  from  time  to 
time  for  said  Hannah,  &c.  Nay  testified  that  he  paid  noth- 
ing ;  tiiat  he  took  the  deed  and  gave  the  obligation  at  the 
request  of  Warren  M.  Brown. 

The  demandant  also  introduced  the  disclosures  of  said 
Warren  M.  Brown,  on  his  application  for  the  benefit  of  the 
oath  provided  for  poor  debtors. 

The  nature  of  this  and  other  evidence,  not  here  reported, 
as  bearing  upon  the  questions  considered  by  the  Court,  will 
appear  from  their  opinion. 

By  consent,  the  case  was  withdrawn  from  the  jury  to  be 
submitted  to  the  full  Court,  with  jury  powers,  who  were 
authorized  to  render  such  judgment,  on  so  much  of  the  ev- 
idence as  is  legally  admissible,  as  the  law  requires. 

D.  D.  Stewart  J  for  the  demandant. 

If  Hie  deeds  from  Brown  to  Hilton  and  from  Hilton  to 
Hannah  Brown  are  valid,  then,  on  the  death  of  Hannah 
Brown  the  title  would  vest  in  her  heirs ;  but  if  invalid,  or 
if  she  in  her  lifetime  conveyed  away  her  title,  the  defence 
fails. 

The  deed  from  Brown  to  Hilton,  was  made  to  defraud  the 
creditors  of  Brown,  so  intended  by  both  parties ;  and  the 
demandant  and  those  under  whom  he  claims,  being  subse- 
quent purchasers  for  value,  have  the  better  title.  Clark  v. 
French,  23  Maine,  221 ;  Frost  v.  Ooddard,  25  Maine,  414 ; 
PuUen  V.  Hutchinson,  25  Maine,  249 ;  Whitmore  v.  Wood^ 
ward,  28*Maine,  418 ;  (Jlapp  v.  Leatherbee,  18  Pick,,  136 ; 
Richer  v.  Ham,  14  Mass.,  139.    A  mortgagee  is  a  sub8e>- 
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qnent  purchaser  and  entitled  to  set  aside  a  prior  fraudulent 
conveyance.     18  Pick.,  131,  134. 

The  demandant  was  also  a  creditor  at  the  time  of  the  con- 
veyance. 

Even  if  Hannah  Brown  had  a  valid  title,  it  passed  by  her 
deed  to  Nay ;  so  that  the  defence  fails,  as  no  legal  estate 
could  descend  to  her  heirs.  That  deed  is  not  void  as  attempt- 
ing to  convey  a  freehold  in  faturo.  The  doctrine,  that  by  a 
deed  of  bargain  and  sale  a  freehold  cannot  be  created  to 
commence  in  futuro^  appears  to  have  originated  in  Masssr- 
chusetts  some  years  ago.  The  authorities  in  England,  and 
the  weight  of  authority  in  this  country  now,  are  otherwise. 
8leel  V.  Steely  4  Allen,  417 ;  Morgan  v.  Moore^  3  Gray, 
319;  Jackson  v.  Dunsbagh^  1  Johns.  Cas.,  96;  Jackson  v. 
SloatSj  11  Johns.  337;  Jackson  v.  Swart,  20  Johns.,  86; 
Rogers  v.  Eagle  Ins.  Co.^  9  Wend.,  611;  BeU  v.  Scam- 
mon,  15  N.  H.,.381 ;  1  Greenl.  Cruise,  58  ;  2  Smith's  Lead. 
Cases,  (5th  ed.,)  451 ;  2 Black.,  334— 6 ;  4  Kent,  294—6 ; 
2  Wash,  on  Real  Prop.,  123,  252,  617. 

The  evidence  oflfered  by  the  defendants  is  inadmissible 
under  their  joint  plea  of  nul  disseizin. 

O.  W.  Whitney  argued  for  the  tenants. 

To  the  point  that  the  deed  to  Nay  was  void,  he  cited 
Guult  V.  Hallj  26  Maine,  561 ;  Emery  v.  Ohase,  5  Maine, 
232 ;  Harden  v.  Chase,  32  Maine,  329 ;  WaUis  v.  WaMis, 
4  Mass.,  135 ;  Pray  v.  Pierce,  7  Mass.  384 ;  Welsh  v.  Fos- 
ter, 12  Mass.,  93. 

As  a  bargain  and  sale  it  is  deafly  void.  Can  it  be  effec- 
tual as  a  covenant  to  stand  seized? 

There  are  the  usual  covenants  to  be  found  in  a  warranty 
deed.  But  how  about  the  consideration?  The  only  consid- 
eration mentioned  in  the  deed  is  one  thousand  dollars  paid 
by  Nay.  But  a  valuable  consideration  alone  is  not  sufficient 
to  uphold  a  covenant  to  stand  seized.  It  must  be  one  of 
relationship  or  affection.  See  cases  above  cited ;  alhd  espe- 
cially Welsh  V.  Foster  and  WaJlis  v.  WaUis. 
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But  if  this  conveyance  had  all  the  other  requisites  neces- 
sary for  a  covenant  to  stand  seized,  yet,  it  is  wanting  in 
one  thing  absolutely  necessary.  And  that  is,  the  capacity 
of  the  grantor  to  bind  herself  by  such  covenants.  It  is 
stated  in  the  deed  that  the  grantor  was  then  the  wife  of 
Warren  M.  Brown ;  was  a  married  woman.       . 

Such  a  person  could  not  by  the  common  law  bind  herself 
by  such  covenants.  Nor  do  our  statutes  authorize  such  to 
do  so  now. 

The  opinion  of  the  Court  was  drawn  up  by 

WAiiTON,  J. — In  modem  practice  the  proceedings  for  the 

recovery  of  land  are  very  much  simplified.    Any  estate  of 

fireehold,  in  fee  simple,  fee  tail,  for  life,  or  any  term  of 

years,  may  be  recovered  by  a  writ  of  entry.    R.  S.,  c.  104, 

§1. 

To  a  good  declaration  in  a  writ  of  entry  four  things  are 
necessary: — 1.  The  premises  demanded  must  be  clearly 
described.  2.  The  estate  which  the  demandant  claims  in 
the  premises  must  be  stated,  whether  it  be  a  fee  simple,  a 
fee  tail,  for  life,  or  for  years ;  and,  if  for  life,  then  whether 
for  his  own  life  or  that  of  another.  3.  An  allegation  that 
the  demandant  was  seized  of  the  estate  claimed  within  twen- 
ty years ;  and,  4.  A  disseizin  by  the  tenant. 

In  general  the  action  must  be  against  a  person  claiming 
an  estate  not  less  than  a  freehold ;  but  if,  the  person  in  pos- 
session has  actually  ousted  the  demandant,  or  withheld  the 
possession,  he  may,  at  the  demandant's  election,  be  consid- 
ered a  disseizor  for  the  purpose  of  trying  the  right,  though 
he  claims  an  estate  less  than  a  freehold. 

If  the  tenant  would  defeat  the  action  on  the  ground  that 
he  was  not  tenant  of  the  freehold,  and  had  not  actually 
ousted  the  demandant,  or  withheld  the  possession,  he  must 
plead  non-tenure  in  abatement.  He  cannot  avail  himself  of 
such  a  defence  under  the  general  issue.  Under  the  latter 
plea,  if  the  demandant  proves  that  he  is  entitled  to  such  an 
estate  in  the  premises  as  he  has  alleged,  and  had  a  right  of 
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entry  therein  when  he  commenced  his  action,  he  will  be  en- 
titled to  recover,  unless  the  tenant  proves  a  better  title  in 
himself.  Proof  of  a  better  title  in  some  third  party,  even 
if  the  tenant  holds  under  such  third  party,  will  be  no  de- 
fence under  the  general  issue ;  the  tenant  must  prove  that 
he  has  a  better  title  in  himself.. 

Being  in  possession,  and  possession  being  prima  facie  ev- 
idence of  title,  the  tenant  will  be  entitled  to  prevail,  unless 
the  demandant,  taking  upon  himself  the  burden  of  proof, 
introduces  evidence  suflEicient  to  overcome  this  prima  fade 
evidence  of  title  in  the  tenant,  and  shows  that,  as  against  the 
demandant,  (not  as  against  some  third  person,)  the  tenant's 
possession  is  wrongful.  The  real  struggle,  therefore,  under 
the  general  issue  in  a  real  action,  is  to  see  which  party  can 
show  the  better  title  in  himself. 

In  the  suit  now  under  consideration,  the  demandant  claims 
title  to  a  lot  of  land  in  Palmyra,  in  the  county  of  Somerset, 
supposed  to  contain  one  himdred  acres ;  or,  if  not  entitled 
to  the  whole  lot,  then  he  claims  title  to  ten  acres  of  it,  on 
which  the  buildings  stand.  The  action  is  against  four  de- 
fendants. One  has  been  defaulted,  and  the  other  three  have 
jointly  pleaded  the  general  issue,  which  is  joined  by  the 
demandant.  The  question  to  be  determined  therefore  is, 
whether  the  three  defendants  who  have  thus  pleaded,  or  the 
demandant,  has  the  better  title.  Both  parties  claim  to  have 
derived  their  titles  from  Warren  M.  Brown ;  and  it  appears 
in  evidence,  and  is  not  denied  by  either  party,  that  he  was 
once  the  undisputed  owner  of  the  demanded  premises. 

We  will  first  consider  the  demandant's  title  to  the  whole 
lot. 

It  appears  in  evidence  that  on  the  7th  of  April,  1847, 
Warren  M.  Brown,  being  then  in  possession  of  the  prem- 
ises, conveyed  them  in  mortgage  to  Samuel  Shaw,  and  after- 
wards during  the  same  year,  gave  a  quitclaim  deed  of  the 
same  to  Levi  J.  Merrick ;  and  that  Merrick  afterwards  con- 
veyed his  interest  to  Shaw.  The  legal  estate  and  the  equity 
of  redemption  being  thus  united  in  Shaw,  he  afterwards,  on 
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the  31st  of  August,  1861,  conveyed  the  same  to  the  de- 
mandant. It  is  not  denied  that  these  deeds  were  properly 
executed,  and  seasonably  recorded.  The  prima  facie  evi- 
dence of  title  in  the  tenants  arising  from  the  mere  fact  of 
possession,  is  thus  overcome  by  evidence  of  a  superior  title 
in  the  demandant. 

Elvira  D.  -Leathers,  one  of  the  tenants,  then  undertakes 
to  show  that  she  is  the  sole  owner  of  the  premises,  and 
traces  her  title  to  a  conveyance  from  Warren  M.  Brown, 
older  than  the  ones  under  which  the  demandant  claims. 
But  will  evidence  of  such  a  title  maintain  the  issue  on  the 
part  of  the  defendants  ?  Will  the  joint  plea  of  nul  disseizin 
by  three  be  maintained  by  proof  of  title  in  on6,  and  that' 
the  other  two  held  under  her?  If  so,  then  two  defendants 
make  a  successful  defence  under  the  general  issue  by  proof 
of  non-tenure ;  a  defence  which  the  law  allows  to  be  made 
only  under  a  plea  in  abatement.  Having  neglected  to  put 
in  proper  pleas  seasonably,  can  they  now  avail  themselves 
of  the  defence  of  non-tenure  by  joining  with  the  other  de- 
fendant in  a  plea  of  nul  disseizin  f  We  think  not.  Such  a 
defence  under  the  general  issue  is  in  direct  contravention  of 
the  express  provisions  of  law. 

The  regular  course  was  for  Brown  and  Daniel  R.  Leath- 
ers to  have  pleaded  non-tenure,  and  for  Elvira  D.  Leathers 
to  have  pleaded  sole  or  entire  tenancy.  She  should  have 
averred  in  her  plea,  that  she  was  sole  tenant  of  the  freehold, 
and  that  the  other  defendants  had  nothing  therein,  and  that 
she  did  not  disseize  the  demandant,  Ac.  Steams  on  Real 
Actions,  (2d  ed.,)  184;  Story's  Plead.,  382,  384.  And  it 
may  well  be  doubted  whether  a  joint  plea  of  nul  disseizin 
by  three,  can  be  supported  as  to  either,  by  proof  of  any- 
thing short  of  a  joint  tenancy,  or  a  tenancy  in  common,  by 
the  three. 

But  we  do  not  find  it  necessary  to  decide  this  question, 

for  we  are  satisfied  that  the  detnandant  is  entitled  to  recover 

upon  other  grounds.    We  think  the  demandant^s  title  is  that 

of  a  bqrui  fide  purchaser  for  value,  and  that  the  defendants' 

Vol.  L.  19 
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title  is  tainted  with  fraud,  which,  as  against  creditors  and 
bona  fide  purchasers,  renders  it  void. 

In  examining  these  titles  we  do  not  find  it  necessary  to 
determine  whether  the  mortgage  from  Brown  to  Hilton,  of 
Nov.  4,  1841,  was  valid  or  not;  for  there  seems  to  be  no 
doubt  that  the  debt  to  secure  which  it  was  given,  if  such  a 
debt  ever  existed,  has  been  canceled,  and  all  rights  under 
the  mortgage  extinguished.  Such  would  be  the  efTect  of 
the  subsequent  transaction  between  the  parties  independent 
of  payment  ;*  but  we  think  there  is  no  doubt  that  the  debt 
has  been  actually  paid  by  Brown. 

Cionceding  that  this  mortgage  was  made  to  secure  a  bona 
fide  A^hi  of  $125,  the  inquiry  naturally  arises,  why  was  the 
security  changed?  Why  did  Hilton  surrender  his  security 
by  moitgage  and  take  an  absolute  warranty  deed  of  the 
premises  ? 

In  several  States  the  giving  of  an  absolute  deed  as  securi- 
ty for  a  debt,  is  regarded  as  conclusive  evidence  of  fraud. 
Such  a  deed  does  not  speak  the  truth, — it  is  deceptive.  It 
purports  on  its  face  to  convey  an  absolute  title,  while  in  fact 
it  is  intended  to  give  security  only.  It  conceals  from  cred- 
itors the  fact  that  the  gi'antor  has  a  remaining  interest  in 
the  land,  which  may  be  attached.  It  conceals  the  amount 
which  a  creditor  would  have  to  pay  to  redeem  the  estate. 
It  does  not  in  any  respect  represent  the  transaction  truly ; 
and  such  deeds  are  so  well  calculated  to  deceive,  mislead 
and  defraud  creditors,  that  the  rule,  that  they  are  per  se 
fraudulent,  is  not  without  strong  arguments  to  support  it. 

"What  fair  and  proper  motive,"  says  Kiohardson,  C.  J., 
in  Winkley  v.  Hillj  9  N.  H.,  31,  "can  any  man  who  is  in 
debt,  have  to  adopt  a  mode  of  conveyance  that  carries  false- 
hood on  the  face  of  it,  while  truth  lies  hid  and  concealed 
beneath  ?"  And,  he  says  further,  that  "  it  is  because  such 
trusts  are  calculated  to  deceive  and  embarrass  creditors,  be- 
cause they  are  not  things  to  which  honest  debtors  can  have 
^occasion  to  resort  in  sales  of  their  property,  and  because 
they  are  the  means  which  dishonest  debtors  conunonly  and 
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ordinarily  use  to  cheat  their  creditors ,  that  the  law  does  not 
permit  a  debtor  to  say  that  he  used  them  for  an  honest  pur- 
pose in  any  case."  See  also  Cooledge  v.  Mdvin^  42  N.  H., 
610,  where  the  subject  is  elaborately  considered,  and  nu- 
merous authorities  to  the  same  point  cited.   . 

In  this  State  the  courts  have  not  gone  quite  so  far,  and 
such  transactions  are  not  regarded  as  fraudulent  per  se^  nor 
as  conclxt9vve  evidence  of  fraud.  But,  when  an  absolute 
conveyance,  by  an  insolvent  person,  is  made  to  secure  a 
debt  in  amount  very  much  less  than  the  value  of  the  pro- 
perty, and  the  grantor  is  permitted  to  remain  in  possession, 
and  to  treat  the  property  in  all  respects  as  his  own,  we  hold 
that  these  circumstances  are  prima,  facie  evidence  of  fraud ; 
and  prima  fade  evidence,  unless  satisfactorily  explained, 
becomes  conclusive.    Clark  v.  Frenchy  23  Maine,  228 — 30. 

The  consideration  for  the  warranty  deed  from  Brown  to 
Hilton  was  only  $220,  less  than  half  the  value  of  the  land. 
In  fact  one  witness  says  it  was  worth  at  that  time  $1000. 
There  was  no  change  of  possession.  Brown  continued  to  oc- 
cupy as  before,  and  there  is  no  evidence  that  he  ever  paid 
or  agreed  to  pay  any  rent,  or  that  Hilton  ever  claimed  any. 
Brown  was  insolvent.  His  creditors  were  pressing  him. 
While  the  title  thus  remained  in  Hilton,  Brovm  was  twice 
compelled  to  disclose  as  a  poor  debtor.  The  premises  were 
afterwards  conveyed  by  Hilton  to  Brown's  wife.  Hilton  put 
his  warranty  deed  on  record,  thus  proclaiming  to  the  world 
that  he  was  the  absolute  owner  of  the  property,  and,  at  the 
same  time,  gave  Brown  a  writing,  not  under  seal,  promis- 
ing to  reconvey  to  him  upon  payment  of  $220  and^  inter- 
est. This  writing  proves  that  Hilton  was  not  the  absolute 
owner  of  the  farm,  that  his  interest  was  less  than  half  the 
value  of  it ;  and  why  should  he  consent  to  take  a  convey- 
ance which  should  falsely  represent  him  to  be  the  absolute 
aod  unconditional  owner  of  the  whole  of  it?  The  answer 
is  irresistible.  Brown  was  a  dishonest  man,  and  desired  to 
conceal  his  interest  in  the  farm  so  that  his  creditors  could 
not  reach  it.     He  confesses,  in  one  of  his  disclosures,  thai 
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not  far  from  the  time  of  this  conveyance  to  Hilton ,  he  took 
from  his  own  pocket  $30  in  money  and  gave  it  to  one 
Christie,  and  then  sold  six  tons  of  hay  to  Christie  for  the 
same  money,  and  that  he  made  this  sham  sale  of  the  hay  to 
cloak  it  from  his  creditors  ! 

With  these  facts  before  us,  the  conclusion  is  irresistible, 
that  Brown's  purpose  in  giving  Hilton  an  absolute  warranty 
deed  of  bis  farm,  was  to  protect  it  from  attachment,  and 
that  Hilton  must  have  known  and  participated  in  this  pur- 
pose. 

^  A  conveyance  actually  fraudulent  is  void  against  a  sub- 
sequent purchaser  for  valuable  considemtion,  even  with  »o- 
tice.^^  American  Leading  Cases,  47,  and  the  numerous  au- 
thorities there  cited,  "  A  mortgagee  is  a  purchaser  within 
the  statute  of  27th  Eliz."  ib.,  48.  "There  is  no  doubt  but 
a  mortgagee  is  a  purchaser."  Lord  Mansfield,  in  Ohap^ 
man  y.  Emery ^  Cowper,  278.  An  absolute  conveyance  on 
full  consideration,  if  made  with  intent  to  hinder  and  delay 
creditors,  is  undoubtedly  void  against  existing  creditors ; 
but  we  do  not  intend  to  decide  that  such  a  conveyance  is 
void  against  subsequent  creditors  or  purchasers ;  we  intend 
to  decide  only  that,  when  a  conveyance  is  for  a  considera- 
tion grossly  inadequate,  and  is  absolute  in  form  only,  the 
grantor  retaining  a  valuable  interest  in  the  property,  and 
the  conveyance  is  made  with  the  intent  to  hinder  and  delay 
creditors,  and  this  intent  is  participated  in  by  both  parties, 
that  such  a  conveyance  is  void,  not  only  against  existing 
creditors,  but  against  subsequent  creditors  and  bona  fide 
purchasers,  whether  they  have  notice  of  such  fraudulent 
conveyance  or  not.  Richer  v.  -Ham,  14  Mass.,  137  ;  Clajyp 
V.  Leatherbee^  18  Pick.,  131 ;  Beal  v.  Warner^  2  Gray,  447  ; 
Wadsworth  v.  Havens^  3  Wend.,  411;  Hudnal  v.  Wilder y 
4  McCord,  295. 

The  defendants  claim  that  the  conveyance  from  Hilton  to 
Brown's  wife,  was  for  a  full  and  valuable  consideration  paid 
by  her,  and  that  she  ought  to  be  regarded  as  a  borva  fide 
purchaser,  and  her  title,  and  the  title  of  those  claiming  uu- 
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der  her,  protected  as  such.  The  <K)nveyance  to  her  purports 
to  have  been  made  for  the  consideration  of  $500.  She  gave 
her  notes  for  $150,  and  the  evidence  satisfies  us  that  tiiese 
notes  were  paid  by  her  husband.  If  Mrs.  Brown  paid  the 
balance  of  |350,  where  did  she  get  the  money?  and,  as  Hil- 
ton is  proved  to  have  been  in  Court,  during  the  trial  at  JNisi 
iVttw,  why  was  he  not  called  to  prove  the  payment  ?  Where 
a  deed  is  impeached  on  the  ground  of  fraud,  the  clause  ac- 
knowledging payment  of  the  consideration  is  the  lowest 
Bpecm  of  prima  fade  evidence,  inasmuch  as  the  same  mo- 
tivee  wluch  would  lead  parties  to  make  a  fraudulent  con- 
veyance, would  induce  them  to  insert,  in  th^  strongest  terms, 
«i  acknowledgment  of  the  payment  of  the  consideration.  . 
Per  Shaw,  C.  J.,  m  Clai^p  v.  Tirrell,  20  Pick.,  247,  The 
circumstances  surrounding  Mrs.  Brown  are  more  than  suf- 
ficient to  control  the  consideration  clause  in  the  deed.  It  is 
liot  pretended  that  she  had  sufficient  means  or  property  of 
her  own,  but  Elvira  D.  Leathers,  the  defendant  who  claims 
to  own  the  premises,  testifies  that  "her  mother  said  her 
friends  let  her  have  it."  What  friends  ?  Her  relations  were 
all  poor,  except  one  brother,  who  owned  a  small,  farm. 
Elvira  was  27  years  old,  and  none  of  her  mother's  relations 
tad  visited  her  within  her  remembrance.  "Her  mother  did 
not  say  what  friends  let  her  hajs^e  the  money,  nor  how  much, 
nor  when."  If  friends  had  let  her  mother  have  $350  to  aid' 
her  in  buying  this  &rm,  is  it  probable  that  the  names  of 
those  friends  would  have  remained  forever  concealed?  It  is 
incredible  1  We  believe  that  if  anything  was  paid  to  Hil- 
ton, either  before,  at  the  time,  or  after  the  conveyance  to 
^.  Brown,  it  must  have  come  fi'om  her  husband,  and  that 
tte  conveyance  to  her  was  in  pursuance  of  the  original  de- 
^  of  keeping  it  from  Brown's  creditors.  Mrs.  Brown's 
title,  therefore,  cannot  be  protected  upon  the  ground  that  she 
vw  a  bona  fide  purchaser  for  value.  And,  as  her  heirs  can 
f^  in  no  better  condition  in  this  respect  than  their  ancestor, 
the  title  of  Elvira  and  her  sister  by  descent  cannot  be  sup- 
ported. Besides,  as  between  Ixynafide  purchasers,  the  eldest 
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title  prevails,  and  the  conveyances  under  which  the  demand- 
ant claims  were  prior  in  point  of  time  to  the  conveyance  to 
Mrs.  Brown.  Qui  prior  est  in  tempore^  potior  est  in  jure. 
1  Story's  Eq.,  §  381,434. 

This  view  of  the  case  renders  it  unnecessary  to  inquire 
whether  the  conveyance  firom  Hilton  to  Mrs.  Brown,  in  con- 
sideration of  her  promissory  notes  and  a  mortgage  to  secure 
them,  she  being  at  the  time  a  married  woman,  was  valid  or 
not.  The  Court  have  decided  in  another  case,  (Brookings  v. 
Whitey  49  Maine,  479)  that  a  married  woman's  mortgage,  al- 
though made  to  secure  her  own  promissory  notes,  is  not  void, 
overruling  all  former  decisions  and  dicta  to  the  contrary; 

Of  freehold  estates  to  commence  in  faturo. — Another 
question  raised  in  this  case  is,  whether  the  deed  from  Mrs. 
Brown  to  Oliver  S.  Nay  was  valid.  The  objection  to  it  is, 
that  it  purports  to  convey  a  freehold  estate  to  conmienoe 
in  faturo;  and  such  is  its  eflfect,  for  by  its  terms  Mrs. 
Brown  was  "to  have  quiet  possession,  and  the  entire  in- 
come of  the  premises  until  her  decease." 

Deeds  in  which  grantors  have  reserved  to  themselves  es- 
tates for  life  are  believed  to  be  very  common  in  this  State ; 
and  whether  or  not  such  deeds  are  valid  is  certainly  a  very 
important  question,  and  ought  to  be  authoritatively  decided. 

It  was  a  principle  of  the  ©Id  feudal  law  of  England  that 
there  should  always  be  a  known  owner  of  every  freehold 
estate,  and  that  the  freehold  should  never,  if  possible,  be  in 
abeyance.  This  rule  was  established  for  two  reasons  : — 1. 
That  the»superior  lord  might  know  on  whom  to  call  for  the 
military  services  due  from  every  freeholder,  as  otherwise 
the  defence  of  the  realm  would  be  weakened.  2.  That 
every  stranger  who  claimed  a  right  to  any  lands  might  know 
against  whom  to  bring  his  suit  for  the  recovery  of  them ;  as 
no  real  action  could  be  brought  against  any  one  but  the  ac- 
tual tenant  of  the  freehold.  Consequently,  at  conmion  law, 
a  freehold  to  commence  in  faturo  could  not  be  conveyed, 
because  in  that  case  the  freehold  would  be  in  abeyance  from 
the  execution  of  the  conveyance  till  the  friture  estate  of  the 
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grantee  should  vest.  And  it  is  laid  down  in  unqualified 
terms  in  several  cases  in  Massachusetts,  and  in  one  in  this 
State,  that  an  estate  of  freehold  cannot  be  conveyed  to  com- 
mence in  Juturo  by  a  deed  of  bargain  and  sale^  which  owes 
its  validity  to  the  statute  of  uses,  and  not  to  the  common 
law. 

But  the  doctrine,  that  freehold  estates  to  commence  in 
fiUuro  cannot  be  conveyed  by  deeds  of  bargain  and  sale, 
since  the  passage  of  the  statute  of  27  Henry  8,  c.  10,  com- 
monly called  the  statute  of  uses,  is  clearly  erroneous.  It  is 
clear  that,  at  common  law^  such  conveyances  could  not  be 
made ;  and  it  is  equally  clear  that,  by  virtue  of  the  statute  of 
uses  J  such  conveyances  may  be  made.  Prior  to  the  reign  of 
Henry  8,  real  estate  could  be  so  held  that  one  person  would 
have  the  legal  title,  and  another  the  right  to  the  use  and  in- 
come. To  obviate  naany  supposed  inconveniences  which 
had  grown  out  of  this  practice  of  separating  the  legal  title 
from  the  use,  the  statute  of  uses  was  passed,  by  which  it 
was  enacted  that  the  estates  of  the  persons  so  seized  to  uses 
should  be  deemed  to  be  in  them  that  had  the  use,  in  such 
gualUy^  manner^  form^  and  condition^  as  they  had  before  in 
the  use.  It  will  be  noticed  that  the  effect  of  this  statute  was 
to  annex  the  legal  title  to  the  use,  so  that  they  could  not  be 
separated.  .  Mr.  Cruise  says,  that  when  this  statute  first  be- 
came a  subject  of  discussion  in  the  courts  of  law,  it  was 
held  by  the  Judges  that  no  uses  should  be  executed  that 
were  limited  against  the  rules  of  the  common  law ;  but  that 
this  doctrine  was  not  and  could  not  be  adhered  to,  for  the 
statute  enacts  that  the  legal  estate  or  seizin  shall  be  in  them 
thatliave  the  use,  in  such  quality y  manner ^  form^  and  con- 
dition, as  they  before  had  in  the  use;  that  chancery  having 
permitted  uses  to  commence  in  futuro,  and  to  change  from 
one  person  to  another,  by  matter  ex  post  facto,  the  courts  of 
law  were  obliged  to  admit  of  limitations  .of  this  kind.  The 
statute  did  not  attempt  to  limit  or  control  the  doctrine  of 
tiaes ;  it  simply  declared  that  where  the  use  was,  there  the 
legal  estate  should  be  also.     The  result  was  that  it  opened 
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several  new  modes  of  conveying  legal  estates  wholly  un- 
known to  the  common  law ;  for  whatever  would  convey  the 
use  and  income  of  real  estate  before  its  passage,  would,  by 
virtue  of  the  statute,  convey  the  legal  estate  afterwards.  It 
will  thus  be  seen  that  conveyances  through  the  medium  of 
the  statute  of  uses  are  effected  in  this  way :  — The  owner  of 
an  estate  in  lands,  for  a  consideration  either  good  or  vcAua- 
bhy  agrees  that  another  shall  have  the  use  and  income  of  it, 
and  the  statute  steps  in  and  annexes  the  legal  title  to  the 
use,  and  thus  the  cestui  qxie  icse.  becomes  seized  of  the  legal 
estate  in  the  same  manner  as  before  the  statute  he  would 
have  been  seized  of  the  use.  The  argument,  presented  in  a 
syllogistic  form,  is  this :  —  Since  the  statute  of  uses,  free- 
holds can  be  conveyed  in  any  manner  that  uses  were  con- 
veyed before  its  passage.  Before  its  passage,  uses  were 
conveyed  to  commence  in  futuro;  therefore,  freeholds  may 
be  conveyed  to  commence  in  fataro  since  its  passage.  It 
must  be  remembered,  however,  that  neither  legal  estates  nor 
uses  can  be  so  limited  as  to  create  perpetuities.  K  future 
estates  are  so  limited  as  to  take  effect  in  the  lifetime  of  on^ 
or  more  persons  living,  and  a  little  more  than  twenty-one 
years  after,  the  rule  against  perpetuities  will  not  be  violated. 
We  will  refer  to  a  few  leading  authors : — 

Mr.  White^  a  very  learned  English ' writer,  in. one  of  his 
additions  to  the  text  of  Mr.  Cruise,  says : — ^By  executory 
devise  and  conveyances  operating  by  Virtue  of  the  statute  of 
uses,  freehold  estates  may  be  limited  to  commence  in  fiHr^ 
turo:'     1  Greenleaf's  Cruise,  title  1,  §  36. 

Mr.  Chitty^  aft«r  stating  that  by  a  common  law  convey- 
ance, a  freehold  to  commence  in  fataro  could  not  be  con- 
veyed, continues  : — ''But  deeds  operating  under  the  statute 
of  uses,  such  as  bargain  and  salCy  covenant  to  stand  seized, 
or  a  conveyance  to  uses,  or  even  a  devise,  may  give  an  es- 
tate of  freehold  to  commence  in  futuro,^  1  Chitty's  General 
Practice,  306.     2  Bl.  Com.,  144,  note  6. 

Mr.  Sugden  says : — "A  bargain  and  sale  to  the  use  of  D, 
aft»r  the  death  of  S,  is  good."  Gilbert  on  Uses,  (Sug.  edi- 
tion,) 163. 
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Mr.  Cornish: — '^By  a  bargain  and  saJe^  or  covenant  to 
stand  seized,  a  freehold  may  be  created  in  JiituroJ^  Cornish 
on  Uses,  44. 

Chancellor  Kent: — ^'A  person  may  covenant  to  stand 
seized,  or  bargain  and  sellj  to  the  use  of  another  at  a  future 
day/'    4  Kent's  Com.,  298. 

Mr.  Arckbold: — "  D^eds  acting  under  the  statute  of  uses, 
such  as  bargain  and  salCy  covenant  to  stand  seized,  or  a  con- 
veyance to  uses,  or  even  a  devise,  may  give  an  estate  of 
freehold  to  commence  in  futuro.^    Note  to  2  Bl.  Com.,  166. 

In  a  note  to  the  5th  American  edition  of  Smith's  Leading 
Gases,  vol.  2,  p.  451,  after  noticing  the  Massachusetts  cases, 
in  which  it  is  held  that  a  freehold  to  commence  in  fataro 
cannot  be  created  by  a  deed  of  bargain  and  sale,  the  learned 
editors  say : — ^*  It  is  undoubtedly  true  that  such  limitations 
are  bad  at  *  common  law ;  but  it  seems  equally  well  settled 
that  they  are  good  in  deeds  operating  under  the  statute  of 
uses,  whether  the  use  be  raised  on  a  pecuniary  consideration 
or  on  blood  or  marriage.  The  point  is  so  held  in  England, 
and  has  been  repeatedly  and  expressly  decided  in  New  York, 
and  several  of  the  other  States  of  this  country.  The  attri- 
butes of  a  use  are  the  same,  whatever  may  be  the  consider- 
.  ation  in  which  it  is  founded ;  and,  if  uses  commencing  in 
fiuturo  were  without  the  operation  of  the  statute,  when  rais- 
ed by  a  bargain  and  sale,  they  would  be  equally  so  when 
originating  in  a  covenant  to  stand  seized." 

In  Rogers  v.  Eagle  .Insurance  Co.y  9  Wend.,  611,  the 
question  underwent  a  most  thorough  examination,  and  the 
conclusion  was,  that  a  freehold  to  commence  in  fUturo  could 
be  conveyed  by  a  deed  of  bargain  and  sale,  operating  under 
the  statute  of  uses ;  and  the  Court  expressed  surprise  that 
any  one  should  have  ever  supposed  that  such  was  not  the 
law. 

In  Bdl  V.  Scammonj  15  N.  H.,  381,  the  same  question 
was  raised,  and  the  Court  held  that  "  a  freehold  in  Juturo 
could  be  conveyed  either  by  deed  of  bargain  and  sale,  or  by 
a  covenant  to  stand  seized." 
Vol.  l.  20 
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Mr.  Washburn^  in  his  late  very  able  work  on  Real  Proper- 
ty, (vol.  2,  p.  617,  §  16,)  says  that  the  reasonmg  of  Chan- 
cellor Walworth,  in  Rogers  v.  Eagle  Insurance  Co.  9 
Wend.,  611,  in  which  he  maintains  that  an  estate  of  free- 
hold, to  commence  in  faturo^  can  be  conveyed  by  a  deed  of 
bargain  and  sale,  and  the  authorities  upon  which  he  rests 
would  seem  to  leave  little  doubt  in  the  matter,  beyond  what 
arises  from  the  circumstance  that  other  Courts  have  taken  a 
different  view  of  the  law. 

It  is  true,  that,  in  Massachusetts  and  this  State,  when  de- 
termining that  the  deeds  then  under  consideration  were  valid 
upon  other  grounds.  Judges  have  expressed  the  opinion  that 
a  freehold  to  commence  in  futuro  could  not  be  conveyed 
by  a  deed  of  bargain  and  sale ;  but  these  opinions  are  mere 
cbiter  dicta,  for  they  have  never  yet  had  the  effect  of  de- 
feating a  deed.  The  idea  seems  to  have  originated  in  an 
unauthorized  statement  (probably  accidental)  to  be  found 
in  Pray  v.  Pierce,  7  Mass.  881.  Having  under  discussion 
the  rule  that  deeds  should  be  so  construed  as  to  give  effect  to 
the  intention  of  the  parties,  and  not  to  defeat  it,  the  case  of 
WaUis  V.  WalliSy  4  Mass.,  135,  was  referred  to  by  way  of 
illustration,  and  the  reporter  makes  the  Court  say  that  the 
deed  in  the  latter  case  was  held  to  be  a  covenant  to  stand 
seized,  '*  because,  as  a  bargain  and  sale,  it  would  have  been 
a  conveyance  of  a  freehold  in  future,  and  therefore  void.^ 
By  turning  to  that  case  (  Wallis  V.  WaUis,)  it  will  be  seen 
that  such  a  statement  is  imauthorized.  The  Court  remark- 
ed that,  by  a  common  law  conveyance,  a  freehold  could  not 
be  conveyed  to  commence  in  futuro,  which  was  unquestion- 
ably true ;  but  the  Court  did  not  say  that  such  a  conveyance 
could  not  be  made  by  a  deed  of  bargain  and  sale,  which 
owes  its  validity  to  the  statute  of  uses,  and  not  to  the  com- 
mon law.  Why  the  deed  in  WaJlis  v.  Wallis  was  not  sus- 
tained aq^  a  bargain  and  sale,  instead  of  covenant  to  stand 
seized,  does  not  appeai*.  The  case  was  submitted  without 
argument,  and,  as  the  deed  could  readily  be  sustained  as  a 
covenant  to  stand  seized,  it  may  not  have  occurred  to  the 
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Court  that  it  could  just  as  well  be  sustained  as  a  bargain 
and  sale.  On  careful  examination,  it  will  he  seen  that  these 
cases  (WaJlis  v.  WaUis  and  -Pray  v.  Pierce y)  are  not 
authorities  for  the  doctrine  they  are  so  often  cited  in  sup- 
port of. 

In  Welch  v.  Faster j  12  Mass.,  93,  the  deed,  for  a  valuable 
consideration,  to  be  paid  whenever  the  deed  should  take 
effect,  and  not  otherwise,  purported  to  convey  a  certain  part 
of  a  mill,  with  the  land,  &c.,  *^  provided  that  the  said  deed 
should  not  take  effect  or  be  made  use  of,  until  the  said  mill- 
pond  should  cease  to  be  employed  for  the  purpose  of  cany- 
ing  any  two  mill-wheels."  It  was  held  that  nothing  passed 
by  the  deed,  not  because  it  was- to  take  effect  only  upon  the 
happening  of  a  Juture  event,  but  because  the  event,  if  it 
^ould  ever  happen,  might  be  delayed  much  beyond  the  ut- 
most period  allqwed  for  the  vesting  of  estates  on  a  future 
contingency.  The  event,  it  was  held,  must,  in  its  original 
limitation,  be  such  tliat  it  must  either  take  place,  or  become 
impossible  to  take  place,  within  the  space  of  one  or  more 
lives  in  being,  and  a  little  more  than  twenty-one  years  af- 
terwards, to  prevent  the  creating  of  a  perpetuity,  or  an  im- 
alienable  estate.  Such  is  undoubtedly  the  law.  Besides,  no 
consideration  was  ever  paid  for  the  deed,  and  t^e  grantor 
afterwards  conveyed  to  another.  Under  these  circumstances 
the  Court  v^ry  properly  held  the  deed  void.  But  the  dis- 
tinction made  by  Judge  Jackson,  in  that  case,  between  cov- 
enants to  stand  seized,  and  deeds  of  bargain  and  sale,  is 
mere  dictumj  and  has  neither  reason  nor  authority  to  rest 
upon. 

Speaking  of  the  qualities  of  a  bargain  and  sale.  Judge 
Jackson  says : — "  One  of  these  qualities  is^  that  it  must  be  to 
the  use  of  the  hargainee^  and  that  another  use  cannot  be  lim- 
ited on  thai  use:  from  which  it  follows  that  a  freehold  to 
commenoe  vn  futaro  cannot  be  conveyed  in  thisjnode;  as 
tluU  would  be  to  make  the  bargainee  hold  to  the  use  of  another 
ufM  the  future  freehold  should  vest:'  Hold  what?  Upon 
liie  execution  of  a  deed  in  which  the  grantor  reserves  to 
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himself  an  estate  for  life,  and  conveys  the  residue,  the 
grantee  obtains  a  present  vested  right  to  a  future  enjoyment 
of  the  property ;  but,  until  the  future  freehold  vests,  the  use, 
the  seizin,  and  the  right  of  possession,  remain  with  the 
grantor,  and  there  is  no  conceivable  thing  that  the  bargainee 
will* be  required  to  '*hold  to  the  use  of  another." 

Judge  Jackson  seems  to  have  supposed  that  when  such  a 
deed  is  executed  the  legal  estate  or  seizin  passes  immedi- 
ately to  the  grantee,  and  that,  until  his  own  future  freehold 
vests,  he  holds  this  legal  estate,  or  ideal  seizin,  to  the  use  of 
the  grantor.  But  such  a  theory  is  wrong,  and  contrary  to 
every  authority  we  have  been  able  to  find.  In  fiact,  under 
the  statute  of  uses,  such  a  theory,  which  separates  the  legal 
estate  from  the  use,  cannot  be  correct;  for,  by  the  very 
terms  of  the  statute,  the  lawful  seizin,  estate,  and  posses- 
sion, shall  be  deemed  and  adjudged  to  be  in  him  that  hath 
the  use,  to  all  intents,  constructions,  and  purposes  in  law; 
and  is  made  applicable  to  "any  such  use  in  fee  simple,  fee 
tail,  for  life  J  or  for  years."  "The  seizin  remains  in  the  per- 
son creating  the  future  use  till  the  springing  use  arises,  and 
is  then  executed  to  this  use  by  the  statute."  2  Washburn 
on  Real  Prop.,  282.  "If  raised  by  a  covenant  to  stand 
seized,  or  bargain  and  saUy  the  estate  remains  in  the  cov- 
enantor or  bargainor  until  the  springing  use  arises."  Gil- 
bert on  Uses,  Sugden's  note,  163.  "A  person  may  covenant 
to  stand  seized,  or  bargain  and  sell^  to  the  use  of  another  at 
a  future  day."  In  such  a  case  "the  use  is  severed  out  of 
the  grantor's  seizin."  4  Kent,  298.  "Here  is  a  conveyance 
to  the  bargainee  to  take  effect  at  the  decease  of  the  bar- 
gainor, which  creates  a  resulting  use  to  the  latter  during 
life,  with  a  vested  use  in  remainder  to  the  bargainee  in  fee, 
both  71868  being  served,  in  succession  out  of  the  seizin  of  the 
bargainor.^*    Jackson  v.  Dunsbahy  1  Johns.  Cases,  96. 

The  n^,  that  a  bargain  and  sale  must  be  to  the  use  of 
the  bargainee  and  not  to  the  use  of  another,  applies  to  only 
so  much  of  the  estate  as  is  bargained  for,  and  not  to  the 
residue,  which  is  not  bargained  for,  and  not  paid  for ;  and 
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Hie  rule  is  not  viokted,  and  there  is  nothing  inequitable  or 
repugnant  to  the  ^grant,  in  requiring  him  to  wait  for  the  en- 
joyment of  the  property  till  such  time  as,  by  the  express 
terms  of  the  deed  imder  which  he  claims,  he  is  entitled  to  it. 
It  will  be  noticed,  that  Judge  Jackson  assumes  the  exist- 
ence of  a  rule,  that  one  use  cannot  be  limited  upon  smother, 
and  that  it  would  be  a  violation  of  this  rule  to  give  eflfect  to 
a  deed  of  bargain  and  sale  of  a  freehold,  to  commence  in 
faturo.  ^uch  a  rule  does  exist  in  England.  Mr.  WiUkins, 
in  his  introduction  to  his  very  able  work  on  conveyancing, 
says,  that  "  about  the  time  of  passing  the  statute  of  uses, 
some  wise  man,  in  the  plenitude  of  legal  learning,  declared 
there  could  not  be  an  use  upon  an  use ;  and  that  this  very 
wise  declaration,  which  must  have  surprised  every  one  who 
was  not  sufficiently  learned  to  have  lost  his  common  sense, 
was  adopted  ;**  and  Lord  Hardwicke,  in  Hopkins  v.  Bop- 
JdnSj  1  Atfc.,  591,  says,  that  by  this  means,  a  statute  made 
upon  great  consideration,  introduced  in  a  solemn  and  pom- 
pous manner,  has  had  no  other  effect  than  to  add,  at  most, 
three  words  to  a  conveyance.  Mr.  Williams,  in  his  work  on 
Real  Property,  page  124,  says  this  rule  has  much  of  the 
technical  subtilty  of  the  scholastic  logic  which  was  then  prev- 
alent. Lord  Mansfield  calls  it  "  absurd  narrowness."  2 
Doug.,  774.  .  Blackstone  calls  it  a  '^  technical  scruple ;"  and 
Mr.  Sugden,  in  a  note  to  Gilbert  on  Uses,  page  348,  says  it 
never  ought  to  have  been  sftnctioned  at  all.  In  TJmcher  v. 
Omans,  decided  in  1792,  (reported  in  3d  Pick.,  521,)  on 
page  528,  the  Court  refer  to  the  censures  of  Blackstone  and 
Lord  Manstield,  and  express  strong  doubts  as  to  the  pro- 
priety of  admitting  it  in  this  country ;  and  Mr.  Greenleaf 
says  it  may  well  be  doubted  whether  the  rule  has  been  adopt- 
ed in  this  country.  Note  to  Greenl.  Cruise,  title  12,  c.  1, 
5  4.  With  such  a  weight  of  authority  against  it,  if  the  ef- 
fect of  the  rule  would  be  to  defeat  such  conveyances  as  we 
are  now  considering,  we  think  we  might  be  warranted  in  re- 
jecting it  altogether.  But  such  is  not  its  effect.  When  a 
freehold  is  conveyed,  to  commence  at  a  future  day,  till  such 
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future  day  arrives  the  use  results  to  the  grantor,  and  then 
passes  to  the  grantee ;  and  the  uses  are  not  limited  one  upon 
the  other,  but  one  after  the  other ;  and,  in  this  way,  a  fee 
simple  may  bo  caryed  into  an  indi^finite  number  of  less  es* 
tates.  *^So  long  as  a  regular  order  is  laid  down,  in  which  the 
possession  of  the  lands  may  devolve,  it  matters  not  how 
many  kinds  of  estates  are  granted,  or  on  how  many  persons 
the  same  estate  is  bestowed.  Thus,  a  grant  may  be  made  at 
once  to  fifty  different  people,  separately,  for  their  lives.** 
Williams  on  Ileal  Prop. ,  189 — 90.  "  Shifting  or  substitut- 
ed  uses  do  not  &11  within  tiiis  technical  rule  of  law,  for  they 
are  merely  alternate  uses.**    4  Kent's  Com.,  301. 

The  statement  that  a  freehold  to  commence  in  futuro  can- 
not be  conveyed  by  a  deed  of  bargain  and  sale,  which  seems 
first  to  have  been  made  in  Ptay  v.  PtercCj  as  before  stated, 
has  been  several  times  repeated  in  Massachusetts,  (  Welsh 
Y.  Foster y  12  Mass.,  93 ;  Parker  v.  JficholSy  7  Pick.,  115 ; 
GMe  V.  Cobum,  18  Pick.,  397 ;  Brewer  v.  Hardy y  22  Pick., 
376 ;)  and  once  at  least  in  this  State,  {Harden  v.  Chase^ 
32  Maine,  329 ;)  but  the  only  case  we  have  found  in  whidi 
an  attempt  has  been  made  to  give  a  reason  for  the  supposed 
rule  is  that  of  Welsh  v.  Foster;  and  a  careftil  examination 
has  satisfied  us  that  the  argument  in  tibat  case  is  unsound, 
and  not  supported  by  any  adjudged  case  that  has  the  weight 
of  authority.  It  is  admitted  in  all  these  cases  that  if  it  can 
be  shown  that  the  parties  to  sucR  deeds  are  near  relatives, 
effect  may  be  given  to  them  as  covenants  to  stand  seized, 
made,  not  as  they  purport  to  be,  for  a  pecuniary  considera- 
tion, but  in  consideration  of  love  and  affection.  And  there 
is  no  doubt  that  if  two  deeds  should  be  executed  instead  of 
one ;  that  is,  if  the  grantor  should  first  convey  the  whole 
estate,  and  then  take  back  a  life  lease,  the  transaction  would 
be  held  legal.  The  doctrine,  therefore,  that  a  freehold  to 
commence  in  faJtwro  cannot  be  conveyed  by  a  deed  of  bar- 
gain and  sale,  amounts  to  no  more  than  this : — that  if  the 
owner  of  a  fee  simple  estate  proposes  to  reserve  to  himself 
a  life  estate,  and  to  sell  the  residue,  if  he  deals  with  a  rela^ 
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dve,  such  an  arrangement  can  be  carried  into  effect  by 
making  one  deed ;  but  if  he  deals  with  a  stranger  it  will  be 
necessary  to  make  two.  It  is  certainly  very  strange  that  a 
doctrine  so  technical,  so  easily  evaded,  and  so  utterly  desti- 
tute of  merit,  should  have  gained  the  currency  it  has. 

We  entertain  no  doubt  that,  by  deeds  of  bargain  and  sale, 
deriviqg  their  validity  from  the  statute  of  uses,  freeholds 
may  be  conveyed  to  commence  in  futuro.  It  will  be  seen 
that  the  law  is  so  held  in  England,  and  by  an  overwhelming 
weight  of  authority  in  this  country.  In  fact  that  such  was 
the  law  seems  never  to  have  been  doubted  except  in  Massa- 
chusetts and  this  State ;  and  we  think  the  error  originated 
in  the  unauthorized  remark  found  in  JPray  v.  IHerce^  and 
has  been  repeated  from  time  to  time  without  receiving  that 
consideration  which  its  importance  demanded. 

We  are  also  of  opinion  .that  effect  may  be  given  to  sudi 
deeds  by  force  of  our  own  statutes,  independently  of  the 
statute  of  uses.     Our  deeds  are  not  framed  to  convey  a  use 
merely,  relying  upon  the  statute  to  annex  the  legal  title  to 
the  use.     They  purport  to  convey  the  land  itself,  and  being 
duly  acknowledged  and  recorded,  as  our  statutes  require, 
operate  more  like  feoffinents  than  like  conveyances  under 
the  statute  of  uses.    In  Thacher  v.  Orawns^  3  Pick,  on  p. 
525,  Giief  Justice  Dana,  speaking  of  our  statute  of  con- 
veyances, first  enacted  in  1697,  re-enacted  in  the  Eevised 
Laws  of  1784,  incorporated  into  the  statutes  of  this  State 
in  1821,  an^  still  in  force,  says: — *'This  statute  was  evi- 
dently made  to  introduce  a  new  mode  of  creating  or  trans- 
ferring freehold  estates  in  corporeal  hereditaments ;  namely, 
by  deed,  signed,  sealed,  acknowledged,  and  recorded,  as 
the  statute  mentions ;  it  does  not  prescribe  any  particular 
kind  of  deeds  or  conveyances,  but  is  general,  and  extends 
to  all  kinds  of  conveyances."    On  p.  532  he  further  says : 
"It  seems  evident  to  me  that  a  deed  executed,  acknowledged 
and  recorded  as  our  statute  requires,  cannot  be  considered 
as  a  baigain  and  sale,  because  the  legal  estate  is  thereby  pass- 
ed without  the  operation  of  the  statute  of  uses,  in  as  ample  a 
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manner  as  by  a  feoflanent  at  common  law,  accompanied  with 
the  ancient  ceremony  of  livery  of  seizin."  Such  also  were 
the  opinions  of  Chancellor  Kent  and  Professor  Greenleaf. 
4  Kent,  461 ;  Greenleaf's  Cruise,  title  12,  c.  1,  §  4,  note; 
title  32,  c.  4,  §  1,  note.  Mr.  Oreenleaf^  in  the  note  first 
cited,  says  that  in  most  of  the  States,  (including  Maine,) 
"deeds  of  conveyance  derive  their  effect,  not  from  the 
statute  of  uses,  but  from  their  own  statutes  of  conveyances ; 
operating  nearly  like  a  feoffment,  with  livery  of  seizin,  to 
convey  the  land,  and  not  merely  to  raise  a  use  to  be  after- 
wards executed  by  the  statute  of  usee."  Mr.  Oliver^  in  his 
work  on  conveyancing,  ed.  of  1853,  p.  281,  speaking  of 
our  common  warranty  deed,  says  : — "This  deed  derives  its 
operation  from  statute  and  has  therefore  some  properties 
peculiar  to  itself.  ♦  *  ♦  The  transfer  is  not  effected  by  the 
execution  of  a  use,  as  in  a  bargain  and  sale,  but  the  land  it- 
self is  conveyed,  as  in  a  feoffment,  except  that  livery  of 
seizin  is  dispensed  with,. upon  complying  with  the.  requisi- 
tions of  the  statute,  acknowledging  and  recording,  substitu- 
ted instead  of  it."  We  think  these  views  are  sound ;  and  if 
any  of  the  technical  rules  which  have  grown  up  under  the 
statute  of  uses  stood  in  the  way  of  giving  effect  to  deeds 
executed  in  accordance  with  the  provisions  of  our  statute, 
simply  because  they  purport  to  convey  freeholds  to  com- 
mence at  a  future  day,  we  think  effect  might  be  given  to 
them  independently  of  the  statute  of  uses.  But  in  our 
judgment  no  such  rules  do  stand  in  the  way  of , giving  effect 
to  such  deeds.  They  may  be  upheld  either  as  bargains  and 
sales  under  the  statute  of  uses,  or  as  conveyances  deriving 
their  validity  from  our  own  statutes. 

Having  come  to  the  conclusion  that  the  demandant  is  en- 
titled to  recover  upon  another  ground,  it  was  not  absolutely 
necessary  to  consider  the  validity  of  the  deed  from  Mrs. 
Brown  to  Oliver  S.  Nay,  which  purports  to  convey  a  free- 
hold to  commence  in  futuro.  But,  as  the  question  involved 
is  an  important  oiie,  and  was  ably  argued  by  the  counsel  in 
the  case ;  and,  as  the  Court  has  already  decided  one  case 
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within  the  past  year,  {HwnJber  y.  Huifder^  in  the  coiinty  of 
Sagadahoc,)  in  accordance  with  the  views  here  expressed, 
bnt  without  any  written  opinion ;  and,  as  seyeral  other  suits 
inyolving  the  same  question,  are  still  pending  before  the 
Court,  we  deemed  it  best  to  make  known  our  decision  of 
the  question,  and  to  state  our  reasons  for  the  decision,  in 
connection  with  this  case*  Judgment  for  demandant. 

Appleton,  C,  ,J.,  Cutting,  Davis  and  Baebows,  JJ., 
concurred^ 


COUNTY   OF    LINCOLN/ 


Andrew  Bogos  versus  Hugh  Anderson. 
Hugh  Anderson  verms  Andrew  Boggs. 

Possession,  in  certain  cases,  implM  notice  of  title  to  subsequent  purchasers, 
wheie  the  deed  was  not  recorded,  before  the  R.  S.  of  1841,  which  required 
M^iMi^  notice. 

Kor,  to  imply  notice,  was  the  occupation  required  to  be  entirely  ezclusire. 

Thui,  where  husband  and  wife,  who  had  long  occupied  a  &rm,  conveyed  it  to 
their  son,  taking  back  a  mortgage,  conditioned  for  their  support,  but  omitted 
to  hare  the  mortgage  recorded,  and  the  mortgagees  stiU  remained  on  the 
prenuses,  they  and  the  son  constituting  one  fiunily,  and  all  contributing  to 
its  support ;  and,  some  years  after  the  giving  of  the  first  mortgage,  the  son 
made  a  second,  to  a  third  person,  which  was  duly  recorded :  — ^  It  wot  held 
that  the  second  mortgagee,  under  the  dreumstances,  should  be  regarded  as 
having  had  notice  of  the  legal  title  of  the  first  mortgagees,  at  the  time  of  the 
conveyance  to  him. 

These  actions  are.  presented  on  a  report  of  the  eyi- 
dengb  at  Nisi  Privs,  Appleton,  J.,  presiding. 

Lowell  &  ThacheTj  for  Boggs. 

Oculd^  for  Anderson. 
Vol.  l.  21 
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The  facte  in  the  cjdse;  which  refet  to  the  questioils  of  law 
oonsid^ed  by  tlie  Oourt,  sufficiently  Bfppear  from  tiieir*  opui^ 
ioiii  which  was  drawn  up  by 

TENKiiY,  C.  J.^^fhe  land,  the  title  tb  which  is  in  cofl-^- 
ttoverisy,  is  a  portion  of  the  farm,  in  the  town  of  Warren; 
Which  was  formerty  called  the  Boggs  farm,  consisting  of 
about  eighty  acres.  THe  suit  first  nitmed  is  an  action  in  a 
plea  of  land  for  the  entire  farm*  The  tenant  disclaims  a 
portion  thereof,  and  defends  for  the  residue,  un^er  certain 
deeds,  to  be  mentioned  hereafter,  and  a  partition,  in  which 
ij  parts  are  assigned  to  him,  in|a  process  instituted  by  him, 
in  which  an  interlocutory  judgment  was  rendered  in  1851 ; 
and  the  partition  made  by  commissioners,  afterwards  affirm- 
ed and  recorded,  wherein  the  present  demandant  was  a  party 
defendant.  The  latter  claims  to  have  derived  a  title  to  that 
portion  of  the  farm  claimed  by  the  tenant  in  his  petition 
since  the  interlocutory  judgment,  superior  to  that  upon 
which  the  petition  for  partition  was  founded,  from  a  person, 
who  was  neither  party  nor  privy  to  that  process. 

The  other  suit  is  trespass  qu.  d.  for  acte  alleged  to  have 
been  committed  on  the  land  in  question. 

In  the  tiitil  of  the  action  6t&t  named,  the  demandant  in- 
troduced a  deed  to  himself,  executed  by  Jane  Boggs,  his 
mother,  and  Nancy  Boggs,  and  Beteey  McCollam,  his  sis- 
ters, and  daughters  of  said  Jane,  dated  February  4, 1852,  re- 
corded February  14, 1853 ;  a  mortgage  deed  withcovenante 
of  warranty  from  Jbhn  Boggs;  jr.,  his  bitother,  and  son  of 
said  Jane,  to  Jolin  Boggs,  sen.,  and  said  Jane,  his  parents, 
dated  April  25,  1820,  recorded  June  10,  1829,  conditioned 
to  lie  void,  if  the  ihortgager  i^hould  support  through  their 
lives  the  mortgagees;  and  a  foreclosure  of  this  mortgage 
by  said  Jaije  Boggs,  the  surviving  mortgagee,  by  publica- 
tion in  a  newg^aper ,  and  a  record  of  that  publication  in  the 
registry  of  deedsj  which  foreclosure,  it  is  contended  became 
perfected  against  the  tenanlr,  and  those  under  whom  he 
claims  on  September  26,  1848. 

The  tenant  relies  upon  a  deed  dated  Sep^mber  4,  1^12, 
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from  Samuel  Parkman,  of  tbe  Boggs  fiunn,  which  \wad  re- 
corded September  15, 1^12,  to  Jane  Boggs,  andthe  children 
of  John  Boggs,  Ben.,  and  said  Jane,  their  heirs  and  assigns ; 
also  a  deed  dated  April  25,  1823,  recorded  August  22, 
1823,  firom  John  Boggs,  sen.,  Jane,  ihis  wife,  and  their 
children,  Betsey,  James,  JSbenezer,  Andrew,  and  Nancy 
Boggff,  to  John  Boggs,  jr.,  son  o£  John  Boggs,  aen.,  and 
Jane  his  wife,  of  the  same  premises.  The  childrcoi  of  said 
John  JBoggs,  sen.,  and  Jane  ihis  wife,  are*  shown  to  have 
been  tho^  just  named,  and  George,  who  idid  jiot  execute 
tbe  deed.  John  Boggs,  sen.,  died  in  1841,  and  Jane  his 
widow,  in  1855.  George,  their  son,  died  on,  July  2,  1829, 
and  James  on  Septeniber  22, 1833,  neither  having  been  mar- 
ried, and  Ebenezer  died  abroad  on  June  17,  184Q,  and  it 
does  not  appear  by  the  ease  that  he  left  issu^.  The  deed 
last  named  contains  covenants  of  seizin  and  warmhiy  against 
all  persons  excepting  George  Bo^a,  a  son  of  John  BQggs» 
sen.,  and  Jane  his  wife.  The  tenant  also  introduced  a  deed 
of  mortgage  from  John  Boggs^  jr«,  to  William  Hovey  of  the 
same  premises,  dated  May  1,  1829,  recorded  May  2,  1829, 
witii  notes  secured  thereby,  outstanding;  tod  a  foreclosure 
by  publication  and  registration  thereof,  which  became  effec* 
tual  May  SI,  1851 ;  also  a  mortgage  from  said  John  Boggs* 
jr.,  to  Thomas  Hodgman,  of  tbe  same  land,  da^ied  May  13» 
1829,  recorded  May  19,  ,1829,  wbidi  became  foreclosed,  by 
poblication  and  registry  of  the  same,  April  26, 1852.  JSoth 
those  mortgages  contained  covenants  of  seisin,  right  to  con- 
vey and  warranty  i^ainst  the '  lawful  claims  of  all  persona. 
(The  mortgage  to  William  Hovey  waa  assigned  to  the  tenant 
May  1,  1851,  and  the  assignment  recorded  Sept.  8,  1851. 
Xhe  mortgage  to  Thomas  Hodgman  was  assigned  to  the 
same,  March  28,  1833,  and  rec(»ded  Feb.  16,  1839.  At 
the  time  of  tiie  conveyance  made  by. John  Boggs,  sen.,  his 
wife  and  all  :tibeir  children,  excepting  George,  —  Nancy, 
Ebenezer,  and  Andrew  were  minors,  under  the  age  of  twen- 
ty-one years,  and  it  appears  that  they  executed  tlie  deed 
themselves  and  not  by  guardians.     It  is  contended,  how- 
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ever,  by  the  counsel  for  the  tenant,  and  does  not  seem  to  be 
oontroverted  m  argument  for  the  demandant,  that  Ebenezer 
Boggs,  by  giving  and  receiving  deeds  to,  and  from  John 
Boggs,  jr.,  after  he  became  of  the  age  of  twenty-one  years, 
which  deeds  are  in  the  case,  confirmed  his  deed  of  April  25, 
1823.  Upon  an  examination  of  the  deeds  relied  upon  for 
this  purpose,  and  the  evidence  in  the  case,  we  think  this 
view  correct.  But  this  does  not  become  essential  to  the 
decision  of  the  case  before  us,  inasmuch  as  the  tenant  de- 
fends his  portion  of  the  whole  farm  set  off  to  him,  in  sever- 
alty, a  part  of  which  is  the  share  of  Ebenezer,  and  the  de- 
mandant claiming  under  the  deed  of  John,  jr.,  as  well  as 
the  tenant  does,  the  confirmation  of  John  Boggs,  jr.'s  title 
to  the  share  of  Ebenezer,  will  inure  to  the  benefit  of  the  de- 
mandant, under  the  mortgage  to  John  Boggs,  sen.,  and  his 
wife,  if  that  mortgage  gives  a  title  superior  to  that  of  the 
mortgages  to  William  Hovey  and  Thomas  Hodgman,  under 
which  tiie  tenant  derives  his  title. 

George  Boggs,  who  did  not  join  in  the  deed  to  John 
Boggs  jr.,  of  April  25,  1823,  having  died  without  issue, 
while  his  father  was  living,  the  latter  was  his  heir,  and  took 
the  right  in  the  farm  which  George  acquired  under  the  deed 
from  Parkman.  On  the  death  of  John  Boggs,  sen.,  the 
estate  which  he  acquired  as  the  heir  of  George,  in  the  farm, 
descended  to  the  father's  children ;  and  the  right  thus  de- 
rived by  John,  jr.,  inured  to  the  benefit  of  his  mother  Jane, 
as  surviving  mortgagee  under  the  mortgage  deed  of  April 
25, 1820,  to  her  husband  and  herself;  or^  to  William  Hovey 
and  Thomas  Hodgman,  by  virtue  of  the  covenants  in  each 
of  these  mortgages  respectively;  and  we  have  seen  that 
John  Boggs,  jr.,  had  acquu^d  }^  parts  of  the  whole  farm, 
by  having  ^  parts  directly  under  Parkman's  deed,  iJ  parts 
under  the  deed  to  him,  of  April  25,  1823,  from  Jane,  his 
mother,  and  Betsey,  James  and  Ebenezer,  and  ^  part  be- 
ing what  he  derived  from  his  fisither,  of  the  portion  under 
the  Parkman  deed,  which  belonged  to  George  Boggs. 

If  all  these  deeds,  introduced  in  the  case,  had  been  re- 
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corded  immediately  upon  their  execution,  and  the  proceed- 
ings to  foreclose  the  several  mortgages  were  according  to 
law»  which  is  not  disputed,  the  title  of  Jane  Boggs,  the  sur- 
viving mortgagee  in  the  deed  to  her  and  her  husband,  of 
April  25,  1820,  became  perfect  and  absolute  to  the  extent 
of  the  interest  which  Jolm  Boggs,  jr.,  ever  had  in  the  farm, 
but  not  of  the  parts  belonging  to  Nancy  and  Andrew  Boggs 
under  the  Parkman  deed,  because  they  were  minors  when 
the  deed,  with  their  names  as^grantors  affixed,  of  April  25, 
1823,  was  given. 

But,  if  the  mortgages  to  Hovey  and  Hodgman,  which 
were  dated  in  May,  1829,  and  recorded  the  same  month, 
took  precedence  of  the  mortgage  to  John  Boggs,  sen.,  and 
Jane,  his  wife,  which,  though  dated  much  earlier,  were  not 
recorded  till  June  10,  1829,  Jane  Boggs  had  no  title  when 
the  tenant  filed  his  petition  for  partition,  and  tiiere  was  no 
necessity  that  she  should  be  a  party  to  that  process,  and  the 
demandant  is  concluded  by  the  judgment  of  partition. 

The  great  question  in  the  case  is,  therefore,  whether  the 
evidence  therein,  as  matter  of  law  or  fact,  or  both,  which 
is  wholly  submitted  to  the  Court,  are  suficient  to  charge 
Hovey  or  Hodgman,  under  the  law  as  it  existed  previous  to 
the.B.  S.  of  1841,  with  notice  of  the  mortgage  deed  of 
John  Boggs,  jr.*,  to  his  parents,  of  April  25,  1820. 

The  &ther  of  John  Boggs,  jr.,  lived  on  the  fSsum  from  the 
earliest  recollection  of  Nancy  Boggs,  his  daughter,  who  was 
bom  in  1802,  and  he  continued  to  live  there  till  his  death. 
John  lived  there,  also,  after  the  deed  of  April  25,  1823,  till 
he  was  married,  which  was  in  1833.  The  &ther  and  his 
£unily,  including  John,  jr.,  ate  at  the  same  table,  the  &ther 
and  mother  being  supported  by  John,  by  the  help  of  the 
father's  family,  till  a  short  time  before  the  marriage  of  John, 
jr.  According  to  the  testimony  of  William  Hovey,  at  the 
time  he  took  his  mortgage  from  John,  jr.,  he  was  in  posses- 
sion of  the  farm,  and  the  &ther  also  was  there ;  and  the 
latter  had  always  lived  on  the  place  and  died  there. 

Judge  Tbowbbidge,  in  his  Headings  upon  the  Provincial 
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statute' of  Massachusetts 'Bay,  for 'registevuig  deeds  and  oon^ 
veyances,  published  iu  3d  Mass.,  578,  «ays:-^"If  the  ^wo- 
ond  purdiaser  had  notice  of  ike  first  converpance,  before  be 
purdiased,  no  estate  would  pass  to'himtbythe  Beconddoed, 
though  recorded  before  :the  first,  because  it  .is  JfraudulerU.** 
Again,«-^^^if  the  bargainee,  uponitfae  execution  of  ttie  deed, 
enters  upon  the  land,  by  fcHx^eofit,  and  continues  in  ipos- 
session,  taking  the  profits  'thereof  without  recording  his 
deed,!tbere  can  beno  puroha^  of  that  land,  i^tiiout  notice 
in  the  sense  of  the  law ;  because  the  law'  deems  sucdi  entry 
and  occupation  sufficient  evidence  of  the  property.  And 
the  bargainor,  having  neither  the  real  nor  apparent  right  of 
possession  or.  of  property,  is  not  capable  >  of  .eouTeyii^tbe 
land,  and  a  deed  thereof  to  a  third  person  is,  by  the  cono- 
mon  law,  accounted  fitiudulent  and  void."  In  the  for^po- 
ing  extract,  the  entry  of  the  first  purchaser  «eenis  to  be  re* 
lied  upon  as  having  importance ;  but,  in  other  discussions 
of  the  same  subject,  it  is  not  lilways  negarded  so  matericd 
when  the  grantee  of  the  unrecorded  deed  wis  in  poesessiion 
of  the  land  before  and  after  its  deliv«y. 

**The  registry  is  designed  only  to  give  notice,  in  order  to 
prevent  purchasers  being  imposed  upon  by  prior  convey- 
ances, which  .they  are  in  no  danger  of,  i^^hen  they  have  no- 
tice of  them:''  Wormlet/  v.  DeMattoe,  1  JSur.,  474 ;  Jtfb- 
Meobtm  v.  Griffing,  3  Pick-,  149. 

In  tibe  case  of  Webster  v.  Maddox^^^  Greenl.,  256,  which 
was  when  Maddox  was  the  undisputed  owner  of  the  :huid 
ai^  conveyed  to  one  Bean,  who,  at  the  same  time,' conveyed 
in -mortgage  the  premises  to  Maddox  and  his  two  minor  sons. 
The  latter  deed  was  unTec<»rded  at  the  time  Webster  caused 
the  land  to  be  attached  as  the  property  of  Bean ;  and  he 
levied  hisexecution  thereon,  before  tira  attachment  expired. 
Hie  Court  say-^^'That  Bean  was  never  in  possession  of  the 
premises,  bttt  Maddox  and  his  sons  were ;  at  least  liie  tea* 
ant  was,  even  if  the  sons  were  resident  .on  the  premises 
merely  as  a  part  of  his  fiunily.  Such  was  the  state.of  the 
piossession  when  both  deeds  were  delivered  and  took  effect. 
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Now  it  is  a  well  settled  principle  of  law,  requiring  at  this 
dajr  no  citation  of  autiioiities  to  6apj)ort  it,  that  the  open 
toid  peacesJ)le  possessiim  of  real  estate,  by  the  gi»ntee  un- 
det  his  deed,  perfects:  and  8ecures>  his  title  as  effectually  aa 
the  registay  of  his  title  deed/*  It  is  further  said,  that  the 
*  Wain  ceremony  of  the  entry  and  of  the  taking  of  possession 
merely,  was  not  necessary  to  give  notice  to  any  one ;  for, 
at  the  time  the  deed*  was  deliyered  to  him,  he  was  already 
in  possession^  13xe  title  was  gone  from  Bean  and  vested  in 
the  tenant^.^ 

Matthews  y.DemerriU^  23  Maine,  312,  was  a  cai^  in  which 
the  title  waiB  in  one  Dtmn,  who  conveyed  on  July  18,  1837, 
aiid  the  deed  was  recorded  April 26, 1838,  to  John  P.  Briggs 
fuid  his  wife,  as  joint  tenants.  John  P.  Briggs  died  July 
32,  1-837,  and  the  deed  from  Dunn  was  delivered  to  Mrs. 
Bri^^  soon  after  his  death.  He  lived  in^the  house  two  or 
tfaiiee  months  before  his  death,  and  the  tenant  boarded  in 
the  house,  beforo  Briggs  died,  and  had  lived  there  ever 
since.  Dunn  never  claimed  to  exercise  any  ownership  over 
the  property.  The  demandant,  on  April  18,  1838,  made 
an  attachment  of  the  premises,  which  was  succeeded  by  a 
levy  thereon,  w^in  thirty  days  after  the  judgment  Was 
rendered,  as  on  the  property  of  Dunn.  The  Court,  by 
SHSPLEf ,  J.,  says, — ** Before  this  attachment,  Dunn  had 
oonve3^d  tiie  premises,  on  July  18j  1837,  to  John  P.  Briggs 
and  his  wife  as  joint  tenants,  by  a  deed,  nc^  recorded  till 
after  tiie  attachment.  But  the  grantees  at  the  time  were  in 
posfisession  of  the  dwellinghouse  and  lot  conveyed^  and  they 
eontinned  in  the  open  and*  exclusive  possession  thereof,  till 
aft^  the  tevy."  *^It  has  long  been  the  settled  construction^ 
requiring  the  registry  of  conveyance^  that  the  visible  pos^ 
session  of  an  improved  estate  by  the  grantee  under  his  deed^ 
is  implied  notice  of  the  sale  to  subsequent  purchasers,  id- 
t&ongh  his  deed'  has  not  been>  recorded/'  "^A  chiuage  of 
possession  at  tto  time  of  the  first  conveyance,  would  seem 
to  be  required  only,  when  the  •  second'  purdiaser  is  proved 
ta  have  Imowti,  bsfore  tSie  ccmveyanoe  to  the  first  piuohaser, 
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that  he  was  in  possession  without  claiming  title,  or  when 
from  the  circumstances  such  knowledge  must  be  presumed,** 

The  case  of  McKecknie  v.  HoshinSj  23  Maine,  231,  was 
where  one  Bawley,  the  owner  of  the  premises,  conveyed  to 
Moulton,  taking  back  at  the  same  time,  a  mortg^e  to  se- 
ciwe  the  purchase  money,  on  July  20,  1835,  The  deed  to 
Moulton  was  recorded  July  9,  1837,  and  the  mortgage  Oct. 
28,  1836,  which  was  assigned  to  the  demandant  on  Oct.  30, 
1839,  and  the  assignment  recorded  the  next  day.  Moulton 
made  another  mortgage  of  the  premises  to  Eli  Hoskins,  on 
Oct.  29,  1835,  which  was  recorded  on  the  same  day,  and 
assigned  to  the  tenant.  Bawley  occupied  the  land,  at  the 
time  he  gave  the  deed  and  took  the  mortgage,  and  so  con- 
tinued till  long  after  the  mortgage  to  EU  Hoskins.  The 
former  owner  of  the  premises,  Bawley,  by  a  writing  dated 
July  15,  1835,  sold  to  Moulton  one  half  the  crops  of  all 
kinds,  and  herbage,  then  standing  and  growing  on  the  land, 
conveyed  to  Moulton,  ^by  deed  of  even  date  herewith,**  and 
the  materials  for  erecting  a  house  lying  on  the  premises,  the 
said  Moulton  to  furnish  at  his  own  expense,  one  man  to  help 
cut  and  make  the  hay,  "the  present  season.**  The  Court 
held  that,  as  between  the  parties  to  that  transaction,  and 
those  clfiiming  under  them  respectively,  the  legal  title  was 
under  the  mortgage  from  Moulton  to  Bawley,  and  that  he 
and  those  claiming  under  him  had  the  right  of  possession  at 
all  times,  till  the  condition  of  defeasance  should  be  frilfiUed. 
He  was  in  possession  at  the  time  he  took  his  mortgage,  fCnd 
so  continued  till  after  the  time  that  Moulton  mortgaged  to 
Eli  Hoskins.  "The  demandant  must  be  treated  as  being  in 
possession  by  right,  and  cannot  be  presumed,  in  the  absence 
of  evidence,  to  hold  the  possession  under  a  title  Inferior  to 
that  which  he  in  part  had.**  And  it  was  held  that  the  de- 
mandant must  be  regarded  as  having  possession  under  the 
niortgage  to  his  assignor ;  and,  by  the  authority  of  the  case 
of  Webster  v.  Maddox^  that  possession  perfected  his  title  as 
fully  as  would  be  done  by  a- registry  of  the  deeds. 

In  the  two  cases  first  cited  from  the  Maine  Eeports,  it  ap- 
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pears  that  the  persons  who  had  the  legal  title  had  been  in 
the  exclusive  possession  before  th^  conveyance,  and  so  con- 
tinued afterwards.  This  exclusive  "p^^ssession  was  a  fact 
presented  by  the  evidence,  and  this  certainly  did  not  weak- 
en the  effect,  touching  the  implied  notice,  but  it  is  not  made 
the  test  on  which  the  decision  rests.  It  is  not  held  that  it 
was  necessary,  to  constitute  such  notice,  that  the  possession 
should  be  exclusive,  provided  the  party  having  an  unrecord- 
ed deed  was  in  actual  possession. 

In  the  case  last  cited  it  does  not  appear  that  the  posses- 
sion of  the  first  mortgagee  was  an  exclusive  possession,  nor 
that  such  was  the  case  with  the  demandant  holding  under 
him,  but  the  case  was  decided  upon  the  ground,  that  the 
possession  of  the  one  having  the  legal  title  was  notice  to 
the  second  mortgagee,  of  a  right  superior  to  that  of  his 
own  grantor.         • 

The  mortgage  to  John  Boggs,  sen.,  and  his  wife,  though 
dated  April  25,  1820,  wa^  acknowledged  April  25,  1823, 
before  the  same  magistrate  who  took  the  acknowledgment 
of  the  deed  from  John  Boggs,  sen.,  his  wife  Jane  and  their 
children,  dated  April  25,  1823 ;  and  the  condition  in  the 
mortgage  refers  to  a  contract  of  even  date  therewith,  which 
is  dated  April  25,  1823,  and  is  evidence  in  the  case.  The 
two  deeds  were  probably  written  on  the  same  day,  and  the 
discrepancy  in  the  dates  was  by  error  of  the  scrivener.  We 
cannot  doubt  that  the  delivery  of  both  were  parts  of  the 
same  transaction  and  must  be  so  treated. 

From  the  whole  evidence  in  the  case,  we  think,  under  the 
law,  as  it  was  at  the  time  that  Hovey  and  Hodgman  took 
their  mortgages,  the  long  possession  of  John  Boggs,  sen., 
without  any  change  or  interruption  before  and  after  the  deed 
was  given  by  him,  his  wife  and  children,  to  his  son  John, 
•  and  the  facts  connected  therewith  as  they  appear  in  the  case, 
must  be  regarded  as  implied  notice  of  the  title,  which  he 
actually  had,  the  entire  legal  title  being  at  that  time  in  John 
Boggs,  sen.,  and  his  wife.  It  was  not  a  case,  where  he  tad 
no  title,  before  this  mortgage  to  him  and  his  wife.  It  is 
Vol.  l.  22 
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satisfactorily  shown  that  this  possession  run  back  to  a  time 
anterior  to  that,  when  the  deed  was  given  to  his  wife  and 
children,  and  this  deed  is  no  more  than  a  naked  release.  If 
it  passed  a  title  in  fact,  it  of  itself,  conferred  legal  rights 
upon  him,  including  the  right  of  possession  as  the  law  then 
was.  In  right  of  his  wife,  under  the  deed,  he  had  a  free- 
hold during  her  life,  to  the  portion  conveyed  to  her.  If  he 
had  survived  her,  he  would  then  have  been  the  tenant  by 
the  curtesy. 

All  the  right,  which  John  Boggs,  jr.,  had  in  the  farm, 
passed  to  his  father  and  his  wife  under  the  mortgage  deed 
to  them,  the  covenants  therein,  and  the  foreclosure  of  the 
same.  This  title  became  absolute  in  Jane  Boggs,  over  the 
conveyances  of  John  Boggs,  jr.,  of  the  same  title  to  Hovey 
and  Hodgman.  As  the  basis  of  the  partition,  the  tenant 
claimed  no  other  title  in  the  farm,  than  tliat  which  he  de- 
rived from  John*,  jr.,  through  the  mortgages  to  Hovey  and 
Hodgman.  At  the  time  he  filed  his  petition  for  partition, 
and  at  the  time  of  the  interlocutory  judgment,  the  absolute 
title  of  the  portion  claimed  therein  was  in  Jane  Boggs, 
which  passed  afterwards  to  the  demandant. 

It  is  insisted,  that  the  demandant  is  not  the  owner  of 
Betsey  McCollam's  share  in  the  farm,  which  she  inherited 
from  her  father,  that  once  belonged  to  George  Boggs,  de- 
ceased, and  he  derived  no  title  thereto,  her  husband  not 
having  joined  her  in  the  deed,  in  1852,  which  was  prior  to 
the  statute,  authorizing  married  women  to  convey  real  es- 
tate, without  being  joined  by  their  husband.  But  this  por- 
tion of  the  farm  is  not  in  dispute.  The  title  claimed  by  tiie 
tenant  in  his  petition  was  to  that  part  of  the  farm,  which  he 
had  derived  li'om  John  Boggs,  jr.  The  share,  which  Betsey 
McCollam  inherited  from  her  father  was  not  embraced*  The 
partition  therefore  was  made  without  reference  to  this,  and,  ' 
after  the  disclaimer  in  this  suit  by  the  tenant,  the  interest 
obtained  by  the  demandant  from  her  was  not  in  issue* 

The  action  of  trespass  was  commenced  in  September, 
1853,  for  acts  alleged  to  have  been  done  upon  the  premises 
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in  oontroTersj,  after  the  defendant  therein  derived  the  title, 
which  he  relies  upon.      Under  the  view  which  we  have 
taken,  these  acts  were  not  tortious,  and  the  action  cannot  be 
maintained. 
In  the  action,  Andrew  Bogga  v.  Hugh  Anderson^ 

DefendarU  defavlted^  judgment  for  the  demandant. 
In  the  action,  Hugh  Anderson  v.  Andrew  BoggSy 

Plaintiff  nonsuit^  judgineM  for  defendarU. 

Rice,  Apfleton,  May  and  Kent,  JJ.,  concurred. 


Elias  Bailey,  in  equity^  versus  Lot  Mybick  &  ah. 

a,  to  secure  oertain  notes  he  had  giyen  to  B,  mortgaged  to  6  a  lot  of  land,  and 
then  conyejed  the  land  to  C.  Afterwards  C  conveyed  by  warranty  the  same 
land  to  B,  and,  without  taking  np  A's  notes  or  procuring  a  discharge  of  the 
mortage,  C  receiyed  from  B  a  bond  for  a  reconveyance  of  the  land  upon  Cs 
paying  in  a  time  limited  the  original  mortgage  notes  of  A :  —  Held,  that  this 
did  not  operate  to  discharge  the  mortgage  and  vest  an  absolute  title  in  B, 
subject  only  to  the  stipulations  of  the  bond,  but  was  merely  a  re-affirmation 
of  the  mortgage,  with  an  extension  of  the  time  of  payment 

So  &r  as  a  bond  for  the  oonveyance  of  real  estate  is  a  personal  obligation,  9ot 
touching  the  realty,  it  is  binding  on  the  parties  without  being  recorded* 
But,  although  given  at  the  same  time,  and  as  part  of  the  same  transaction, 
with  a  deed  from  the  obligee  to  the  obligor,  it  must  be  placed  on  record  be- 
fore it  can  operate  as  a  defeasance,  so  as  to  affect  the  rights  of  third  parties 
without  actual  notice. 

The  assignment  of  such  a  bond,  as  weU  as  the  asaignment  of  a  mortgage,  must 
be  recorded,  or  it  will  not  affect  the  rights  of  third  parties  having  no  actual 
knowledge  of  it. 

After  exceptions  to  the  ruling  of  the  Court  at  Niti  Priut  have  been  taken,  ar- 
gued and  decided,  and  no  objections  made  to  an  amendment  allowed  at  Niti 
PrnUf  or,  if  any  were  made,  they  were  not  sustained,  it  is  too  late,  when  the 
same  case  comes  a  second  time  before  the  law  Court  at  a  subsequent  stage, 
to  raise  objections  to  the  amendment  permitted  at  the  first  trial. 

When  notice  was  required  by  statute  to  be  given  by  an  officer  in  a  "  public 
newspaper,"  the  omission  in  the  officer's  return  of  the  word  "public**  is  not 
&tal,  a  «' newspaper"  being  necessarily  public. 
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In  a  bill  in  equity  to  redeem  land  which  Im  nnder  a  mortgi^e,  where  eerecal 
owners  hold  distinct  parcels  of  the  mortgaged  premises,  the  present  value  of 
the  seyeral  parcels,  in  case  no  improTements  or  erections  had  been  mad^  on 
them  subsequent  to  the  mortgage,  is  the  rule  by  which  to  determine  what 
each  owner  shall  contribute  to  redeem  the  mortgage,  this  value  to  be  deter- 
mined by  a  master. 

Bill  in  equity  to  redeem  100  acres  of  land  in  Newcastle. 
It  appears  by  the  bill,  answers  and  proofs,  that,  in  October, 
1837,  Josiah  Myrick  and  others  conveyed  said  land  to  Na- 
than W.  Sheldon,  and,  on  the  same  day,  said  Sheldon  mort- 
gaged the  same  land  to  Josiah  Myrick,  Augustus  F.  Lash, 
Gushing  Bryant  and  Lot  Myrick,  to  secure  the  payment  of 
three  notes  amounting  to  $1000.  J.  Myrick  and  Lash  de- 
ceased before  this  suit  was  commenced,  and  E.  W.  Farley 
was  appointed  administrator  on  the  estate  of  the  former. 
The  mortgage  notes  were  partly  paid. 

Nov.  26,  1837,  Bartlett  Sheldon  conveyed  by  warranty 
deed  to  Joseph  Stetson  If  acres  of  the  same  land,  and  Nov. 
30, 1837,  Stetson  conveyed  a  portion  of  his  parcel  to  Daniel 
Fly.  Sept.  30, 1841,  Bartlett  Sheldon  conveyed  to  Lemuel 
S.  Hubbard  two  acres  of  the  mortgaged  premises ;  Hubbard 
conveyed  the  same  to  Enoch  Trask,  May  10,  1842 ;  Trask 
to  N.  Bryant,  Aug.  8,  1843 ;  Bryant  to  the  plaintiff,  April 
30,  1850. 

Nathan  W.  Sheldon  conveyed  to  L.  S.  Hubbard  by  war- 
ranty deed  the  same  two  acres  conveyed  to  him  by  Bartlett 
Sheldon,  April  12,  1842 ;  and,  Oct.  20,  1843,  N.  W.  Shel- 
don conveyed  by  quitclaim  to  Bartlett  Sljieldon  the  whole  of 
the  mortgaged  premises  of  100  acres,  excepting  "the  meet- 
inghouse lot,  the  grave  yard  lot,  and  two  acres  sold  L.  S. 
Hubbard,"  &c.  Bartlett  Sheldon  mortgaged  to  N.  W.  Shel- 
don 60  acres  of  the  premises  lying  "west  of  the  road,"  to 
secure  $696,28,  dated  Oct.  19,  1843. 

Jan.  5,  1846,  Bartlett  Sheldon  conveyed  by  warranty  the 
whole  100  acres  to  Lot  Myrick  and  Josiah  Myrick.  On  the 
same  day,  Lot  and  Josiah  Myrick  gave  to  Bartlett  Sheldon 
a  bond,  in  which,  after  reciting  the  history  of  the  deed  and 
moilgage  in  1837,  and  that  Bartlett  Sheldon  had  become  the 
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owner  of  the  land,  and*  conveyed  it  to  the  obligors,  they 
bound  themselves  to  convey  the  premises  to  said  Sheldon 
on  his  paying  the  amount  due  on  the  mortgage  notes  in 
equal  mstalments  in  2,  3  and  4  years.  This  bond  Bi  Shel- 
don assigned  to  William  Hall  and  William  Sheldon,  Jan.  6, 
1847.  There  is  evidence  from  Hall  and  others  to  show  that 
the  bond  afterwards  became  the  sole  property  of  William 
Sheldon.  Neither  the  bond  or  assignment  was  ever  re- 
corded. 

In  Dec,  1847,  the  right  which  Bartlett  Sheldon  had,  as 
grantee  of  N.  W.  Sheldon,  the  original  mortgagee,  to  re- 
deem the  mortgage  given  by  the  latter  to  Myrick  and  others, 
was  sold  on  execution  to  the  plaintiff.  Some  amendments 
were  allowed  by  the  Court  to  be  made  in  the  officer's  return 
of  the  sale,  at  the  first  trial. 

In  Oct.,  1850,  N.  W.  Sheldon  mortgaged  to  James  G. 
.Huston,  to  secure  payment  of  $400,  part  of  the  premises 
^  bounded  on  the  west  by  the  old  county  road,'*  &c. 

In  July,  1850,  E.  W.  Farley,  as  attorney  for  Lot  Myrick 
and  Cushing  Bryant,  the  surviving  mortgagees  in  the  mort- 
gage given  by  N.  W.  Sheldon  in  1837,  entered  on  the 
premises  to  foreclose  the  mortgage  for  breach  of  condition, 
of  which  a  certificate  was  duly  made,  sworn  to  and  recorded. 

It  was  admitted  that  Bartlett  Sheldon  entered  into  pos- 
session of  the  premises  immediately  after  the  deed  of  My- 
rick and  others  to  N.  W.  Sheldon,  and  continued  to  occupy 
the  greater  part  thereof,  up  to  the  conunencement  of  this 
suit. 

This  case  was  tried  before  Howaed,  J.,  and,  on  excep- 
tions, was  argued  before  the  law  Court,  and  reported  in  36 
Maine  Reports,  50.  The  Court  decided,  that,  as  there  ap- 
peared to  be  several  persons  interested  in  the  matter  at 
issue,  who  were  not  parties  to  the  suit,  the  bill  must  be  dis- 
missed, unless  they  were  made  parties. 

Subsequently  Joseph  Stetson,  William  Sheldon,  James 
6.  Huston  and  Daniel  Fly  were  made  parties,  and  filed  their 
answers  and  proofs. 
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The  case  was  elaborately  argued  T)y 
Buggies^  for  the  plaintiff. 

Thxuker^  for  the  defendants,  contended  that  the  bond  of 
Myrick  to  Sheldon,  not  having  been  recorded,  did  not  con- 
stitute a  defeasance,  but  was  merely  a  personal  contract, 
and  cited  Harrison  v.  Phillips  Academy^  12  Mass.,  456; 
Ransom  v.  -Hay,  2  Edw.  Ch.,  535 ;  JEiland  v.  Radford ,  7 
Ala.,  724;  Wendell  v.  JST.  H.  Bank,  9  N.  H.,  404;  Henry 
V.  Ball,  5  Term  R.,  393 ;  Hicks  v.  Hicks,  5  Gilt  &  J.,  75 ; 
Powell  on  Mort.,  137,  a,  and  note  1. 

The  amendments  allowed  at  Nisi  Ptius,  to  be  made  to 
the  oflEicer's  return,  were  improperly  allowed,  and  the  ques- 
tion of  their  admission  was  carried  up  on  exceptions,  and, 
not  haying  been  then  decided,  is  still  open  for  consideration. 
The  officer  had  ceased  to  b^  such  when  the  amendments 
were  made,  and  it  does  not  appear  that  he  had  any  minutes 
by  which  he  could  make  them.  Hovey  v.  Waite,  17  Pick., 
196;  Haven  v.  Snow,  14  Pick.,  28 ;  Thacher  v.  Miller,  13 
Mass.,  70.  The  amendments  not  having  been  rightfully 
made,  the  plaintiff  took  nothing  by  the  sale. 

The  plaintiff  has  no  interest  in  the  mortgage,  except  in 
the  two  acres  originally  conveyed  to  Hubbard,  and  this  the 
defendant  stands  ready  to  release  to  him.  W.  Sheldon, 
under  his  assignment  of  the  bond,  has  a  right  to  redeem,  as 
against  the  plaintiff. 

The  opinion  of  the  C!ourt  was  drawn  up  by 
E[ent,  J. — It  was  decided  by  the  C!ourt,  when  this  case 
was  before  it,  as  reported  in  the  36th  volume  of  Maine  Re- 
ports, 50,  that  the  plaintiff  was,  upon  the  facts,  entitled  to 
redeem  as  owner  of  two  acres  of  the  premises,  originally 
deeded  to  Hubbard  in  severalty,  out  of  tiie  whole  tract. 
It  is  undoubtedly  well  settled,  when  the  property  mortgaged 
is  afterwards  conveyed  to  two  or  more  persons  in  distinct 
parcels,  that  the  owner  of  a  part  may  redeem  the  whole 
mortgage  and  hold  the  premises  as  security,  until  the  own- 
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ers  of  the  other  part  pay  their  proportion  of  the  mortgage 
debt.  Whether  such  o¥mer  of  a  separate  portion  could 
compel  a  discharge  or  assignment  ot  the  whole  mortgage, 
when  the  holder  of  the  mortgage  offers  to  release  the  parcel 
Ihus  held,  and  to  quitclaim  all  right  thereto  under  the  mort- 
gage, is  a  question  which  might  cause  us  to  hesitate,  if  the 
plaintiff  had  no  other  ground  on  which  to  rest  his  claim  for 
redemption. 

But  the  principal  claim  of  the  plaintiff  embraces  the  whole 
right  in  equity,  (except  as  to  small  portions  held  by  other 
persons,)  by  virtue  of  a  sale  and  conveyance  to  him  of  the 
equity  of  redemption,  on  an  execution  against  Bartlett  Shel- 
don, in  December,  1847.  The  facts  are  stated  in  the  case 
in  the  36th  volume  of  Maine  Reports,  before  referred  to, 
and  it  is  unnecessary  to  repeat  them. 

The  first  question  to  be  considered  is,  what  effect  shall  be 
given  to  the  conveyance  of  Bartlett  Sheldon  to  Lot  and  Jo- 
siah  Myrick,  and  the  bond  given  back  by  them.  At  the 
date  of  the  deed  and  bond,  Bartlett  Sheldon  was  the 
owner  of  the  equity ;  he  conveyed  in  warranty  to  Lot  and 
Josiah  Myrick,  January  6,  1846.  This  deed  alone  would 
have  extinguished  the  equity,  and  would  have  imited  the 
whole  legal  and  equitable  title  in  them.  But  they,  at  the 
same  date,  gave  back  to  Sheldon  their  bond  conditioned  to 
quitclaim  the  premises,  on  payment  of  the  three  notes  se- 
cured by  the  said  mortgage  of  1837,  within  four  years. 
This  bond  recites,  in  the  condition,  the  facts  as  to  the  con- 
veyance and  mortgage  of  1837,  and  recognizes  Bartlett. 
Sheldon's  right  to  the  equity,  by  deed  from  N.  W.  Sheldon. 
The  bond,  therefore,  is  of  the  same  date  as  the  deed,  refers 
to  the  conveyance  made  on  that  day  of  the  same  premises, 
and  provides  for  a  re-conveyance,  on  payment  of  the  notes 
secured  by  th^  first  mortgage,  within  a  certain  time.  It 
was  clearly  all  one  transaction,  and  there  is  no  evidence  that 
by  an  act  of  delivery,  the  deed  and  bond  became  separated. 
It  was  a  case  contemplated  by  the  statute,  (R.  S.  of  1841, 
c.  91,  §  27,  and  R.  S.  of  1867,  c.  73,  §  9,)  where  it  is  in- 
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tended  that  the  estate,  conveyed  by  an  absolute  deed,  may 
be  defeasible  by  a  bond.  The  bond  acts  directly  on  the 
title,  requiring,  on  certain  terms,  a  conveyance  of  it.  Noyes 
y.  Sturdivantf  18  Maine,  104.  It  was,  in  fact,  a  mortgage 
in  equity,  and  must  be  so  treated.  It  was  not  a  mere  agree- 
ment for  a  repurchase.  It  was  for  security  of  a  prior  debt, 
and  the  repayment  of  money  already  due.  If  there  had 
been  no  prior* mortgage,  the  deed  aijd  bond  would  have  cre- 
ated an  equity  in  Bartlett  Sheldon,  commencing  at  liiat 
time,  according  to  numerous  authorities,  in  this  State  and 
elsewhere. 

But,  at  the  time  of  this  transacticm,  Bartlett  Sheldon,  in 
fact,  was  the  owner  of  the  equity  of  redemption  from  the 
first  mortgage  in  1837.  He  conveys  to  the  surviving  mort- 
gagees in  that  mortgage  in  1846,  and  they  give  back  the 
bond  to  quitclaim  the  premises  to  him  upon  payment,  within 
a  certain  time,  of  the  notes  secured  by  the  first  mortgage. 
If  this  deed  and  bond  created  a  new  and  independent  equity, 
it  was  substantially  the  same  equity  that  before  existed.  It 
secured  the  same  notes,  required  the  pajrment,  for  redemp- 
tion, of  precisely  the  same  sum,  and  to  the  same  parties  in 
interest.  The  only  difference  is,  that  the  time  of  payment 
is  somewhat  extended  by  the  bond.  There  is  no  formal  dis- 
charge or  surrender  of  the  first  mortgage,  nor  are  new  notes 
taken.  Myrick  and  others,  it  appears  from  the  answers  and 
proof,  retained  the  first  mortgage  and  notes,  and  actually 
took  possession,  in  1850,  to  foreclose  the  first  mortgage  of 
J.837,  and  all  the  forms  of  foreclosure  were  apparently  com- 
plied with.  In  fact,  all  the  parties  seem  to  have  treated  the 
first  mortgage  as  undischarged.  Nothing  will  discharge  a 
mortgage  but  payment  or  release.  Crosby  v.  Chase^  17 
Maine,  369. 

The  decision  of  tjie  question,  whetjier  the  first  mortgage » ^ 
with  the  equity  under  it,  was  discharged,  and  an  entirely- 
new  one  created  in  1846,  would  seem  to  be  of  less  conse- 
quence to  this  plaintiff  (except  as  to  his  two  acres)  than  to 
the  others  who  hold  parcels  of  the  estate  by  conveyances  ia 
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1842,  from  the  mortgager,  N.  W.  Sheldon.  The  plaintiff 
seems  to  have  purchased  all  the  equity  of  B.  Sheldon,  un- 
der each  of  the  conveyances, — viz.,  his  right  to  redeem 
from  the  original  mortgage,  and  also  from  the  mortgage 
of  1846,  created  by  the  bond.  But,  if  the  transaction  in 
1846  destroyed  the  first  mortgage  and  put  back  the  title  to 
Ae  whole  tract  absolutely  in  My  rick  and  others,  and  a  new 
equity,  independent  entirely  of  the  first,  was  then  created, 
the  title  of  the  intermediate  purchasers  of  the  small  parcels 
would  seem  to  be  cut  off,  as  against  these  defendants.  Un- 
less the  first  mortgage  is  yet  undischarged  and  open  to  re- 
demption, they  would  :seem  to  have  lost  all  right  to  re- 
deem. 

But  it  is  unnecessary  to  discuss  that  question,  as  we  are 
satisfied  that  the  transaction  in  1846,  and  the  deed  and  bond 
between  the  same  parties  that  were  interested  in  the  first 
mortgage,  amounted  in  fact,  and  in  law  and  equity,  simply 
to  a  re-aflirmation  of  the  first  mortgage,  and  not  to  its  dis- 
charge. The  only  difference  is,  that  an  extensioij.  of  the 
time  of  payment  of  the  notes  secured  by  the  first  mortgage 
is  granted — and,  with  this  exception,  the  parties  stand  pre- 
cisely in  the  same  relation  to  each  other  as  before.  The 
new  equity  is  the  same  as  the  first  equity;  viz. :  a  release 
of  the  premises  upon  payment  of  what  is  due  on  the  first 
mortgage.  We  think  that  Bartlett  Sheldon  had  that  right 
of  redemption  when  he  took  back  the  bond,  and  that,  unless 
he  parted  with  it  before  the  levy  and  sale,  under  which  the 
plaintiff  claims  title,  the  plaintiff  stands  in  his  place  as  to 
this  right. 

It  is  insisted,  that,  before  this  levy  and  sale  of  the  equity> 
Baiiilett  Sheldon  had  assigned  his  bond  to  William  Sheldon 
in  good  &ith,  and  that  thereby  whatever  interest  Bartlett 
had  was  legally  transferred  to  William.  The  question  of 
the  validity,  good  faith  and  effect  of  that  assignment  have 
been  very  fully  and  ably  discussed  in  the  arguments  of  the 
counsel  on  both  sides.  The  plaintiff,  however,  insists  that 
William  can  set  up  no  right  under  that  assignment  as  against 
Vol.  l.  23 
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him,  even  if  it  was  made  in  good  faith,  and  is  otherwise 
valid,  because  he  says  it  was  never  recorded. 

When  it  became  the  settled  law  that  a  bond  given  at  the 
same  time,  and  as  part  of  the  same  transaction,  might  ope- 
rate as  a  defeasance,  and  create  a  mortgage  and  equity  of 
redemption,  as  a  mortgage  deed  between  the  parties  would, 
it  became  necessary,  for  the  protection  of  subsequent  pur- 
chasers and  creditors,  that  the  same  notice  by  record  should 
be  given  of  the  bond  as  of  the  mortgage  deed.  It  would 
be  manifestly  unjust,  and  would  open  the  door  for  frauds  by 
secret  trusts,  not  only  to  allow  the  effect  of  a  deed  of  de- 
feasance to  a  personal  bond,  but  to  permit  such  a  result 
against  subsequent  purchasers  or  creditors,  without  any 
record  or  actual  notice  of  the  existence  of  such  a  bond. 

The  statute  before  referred  to  (R.  S.,  1841,  c.  91,  §  27) 
provides  that  such  a  bond  shall  not  defeat  an  absolute  estate 
against  any  one  except  the  maker  of  such  bond  of  defeas- 
ance, unless  it  is  recorded. 

The  law  looks  upon  such  a  bond  in  a  two-fold  aspect:  — 
one  view  regarding  it  as  a  personal  obligation,  not  touching 
the  realty,  and  to  be  enforced  by  judgment,  in  case  of 
breach,  out  of  the  money  named  as  the  penalty ;  the  other 
as  a  defeasance  in  certain  cases,  and  creating  an  eqiiity  of 
redemption  of  the  real  estate,  and  an  interest  in  the  free- 
hold. 

No  record  is  required,  so  far  as  it  is  a  personal  obligation ;" 
but  it  is  required  before  it  can  operate,  as  a  deed  may,  to 
create  or  to  convey  an  interest  in  land.  An  equity  of  re- 
demption is  real  estate,  and  requires  the  same  formalities 
for  its  conveyance  as  other  interests  in  land. 

If  we  look  at  the  original  mortgage  of  1837,  and  the 
equity  under  it,  it  does  not  appear  that  Bartlett  Sheldon 
ever  conveyed  that  to  William,  by  any  deed  or  instrument, 
unless  it  is  conveyed  by  assignment  of  the  bond.  That 
bond,  it  appears,  was  assigned  to  William ;  but  neither  the 
bond  nor  its  assignment  was  ever  recorded,  and  no  actual 
notice  of  its  existence,  to  the  plaintiff,  is  asserted. 
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If  that  bond  is  to  be  regarded  as  operating  as  a  defeas- 
ance, then,  by  the  statute,  it  is  good  without  record  against 
the  Myricks,  and  creates  an  equity  of  redemption  in  Bartlett 
Sheldon,  which  he  might  convey  as  against  every  one  but 
subsequent  purchasers,  or  attaching  creditors  of  Myricks, 
the  obligors.  Subject  to  the  same  exception,  the  equity  of 
Bartlett  might  be  attached  by  his  creditors,  as  it  was.  The 
record  is  not  an  essential  element  in  the  legal  transmission 
of  title.  It  is  only  a  subsequent  act,  which  the  party  must 
see  performed,  to  protect  himself  against  such  purchasers  or 
creditors,  unless  the  law  expressly  makes  an  instrument  void 
if  not  recorded.     As  to  everybody  else,  the  title  is  good. 

This  equity  Bartlett  Sheldon  undertakes  to  convey  to 
William,  by' assigning  the  bond.  Is  it  necessary  to  protect 
that,  as  a  conveyance  of  the  equity  against  the  attaching 
creditors  of  Bartlett,  that  the  assignment  shall  be  recorded? 
The  same  reasons  exist,  on  this  point,  in  case  of  an  assign- 
ment,* as  in  case  of  the  first  conveyance.  It  would  seem  to 
be  mere  mockery  to  require  a  mortgage  deed  or  bond  to  be 
recorded,  before  the  mortgager  or  obligor  could  assert  his 
title  to  the  e<]uity  as  against  creditors  and  purchasers,  and  to 
permit  the  holder  of  the  equity  under  the  mortgage  to  con- 
vey his  title  secretly  to  another,  by  deed  or  assignment  un- 
recorded. It  is  very  clear,  if  the  mortgager,  holding  aa 
equity  under  deeds,  should  convey  his  equity  by  deed,  that 
such  deed  must  be  recorded  to  protect  the  title,  except  as 
to  the  grantor.  Why  must  not  the  same  rule  apply  to  an 
equity  created  and  existing  only  by  a  bond  ?  So  far  as  the 
bond  is  personal,  the  assignment  may  be  good  without  re- 
cording ;  but,  when  it  assumes  the  character  and  rights  of  a 
deed  of  conveyance,  or  creation  of  an  estate  in  realty,  if 
that  estate  can  be  transferred  by  an  assignment  of  the  bond, 
it  must  be  because  the  bond  is  as  a  deed,  and  can  claim  no 
higher  rights  than  a  deed,  nor  protect  the  title  except  by 
the  same  record  that  is  required  to  give  notice  of  other  con- 
veyances of  the  title  in  real  estate.  Porter  v.  Millet^  9 
Mass.,  101 ;   A^ise  v.  IWfip,  13  Maine,  9. 
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It  was  decided  in  Newhall  v.  Pierce^  6  Pick.,  450,  that  a 
bond  operating  as  a  defeasance  must  be  recorded.  Thi«  is 
required  by  our  statute. 

In  Clark  v.  JenkinSy  5  Pick.,  280,  it  was  decided,  as  a 
necessary  result  of  the  ruling,  that  an  ossignmeTU  of  a  mort- 
gage must  be  i-ecorded,  to  protect  the  title.  Pierce  v.  Od- 
liriy  27  Maine,  341. 

"As  an  instrument  of  defeasance  affects  the  title,  there 
would  seem  to  be  the  same  necessity  for  recording  it  as  for 
recording  the  deed,  and  for  the  like  purpose  of  giving  ncH 
tice.  Such,  undoubtedly,  was  the  object  of  the  Legislature 
in  framing  the  law.  By  analogy,  this  section  should  receive 
a  similar  construction,  in  reference  to  unrecorded  instru- 
ments of  defeasance,  with  the  first  section  of  the  statute,  in 
respect  to  imregistered  deeds."  McLaughlin  v.  Shepherd, 
32  Maine,  147.  The  same  reasoning,  by  analogy,  must  ap- 
ply to  a  transfer  of  title  by  assignment  of  the  bond. 

Indeed,  this  may  be  regarded  as  a  well  settled  general 
principle,  that  all  instruments  which  are  to  operate  as  the 
conveyance  of  a  title  in  and  to  real  estate,  must  be  record- 
ed, to  protect  the  title,  thus  acquired,  against  subsequent 
purchasers  and  attaching  creditors  of  the  party  thus  parting 
with  his  title.  It  is  the  only  sound  and  safe  rule  to  protect 
the  honest  and  to  defeat  the  plans  of  the  fraudulent,  con- 
cealing debtor. 

In  this  case,  Bartlett  Sheldon  had  an  equity  liable  to  at- 
tachment by  his  creditors.  His  assignment  to  William  could 
not  defeat  the  levy,  because  it  was  not  recorded.  The  opin- 
ion of  Judge  Cutting,  which  follows,  explains  and  illus- 
trates the  doctrine  fully. 

This  view  renders  it  unnecessary  to  consider  the  question 
before  alluded  to — viz.,  whether  the  assignment  was  bona 
fide^  or  colorable  and  fraudulent. 

The  defendant's  counsel,  in  his  argument,  raises  some 
questions  as  to  the  legality  of  the  sale  by  the  shei*iff,  and 
contends  that  the  return  is  defective,  and^  the  amendments 
that  have  been  made  unauthorized.     It  is  almost  impossible 
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to  ascertain  the  exact  state  of  facts  in  relation  to  tiie  amend- 
ments, as  no  case  is  made  up,  and  the  counsel  do  not  agree 
entirely  as  to  the  facts.  Indeed,  we  do  not  see  how  these 
questions  are  before  us.  It  appears,  as  well  as  we  can  gather 
tiie  scattered  &cts,  that,  in  1852,  the  case  was  heard  by  a 
single  Ju^e  at  iVm  PriuSy  accordmg  to  the  law  then  in 
force ;  that  the  question  as  to  the  amendments  by  the  officer 
was  then  considered,  and  the  amendments  allowed — the  de- 
fendants duly  objecting.  The  whole  case  was  carried  to  the 
law  Court,  upon. the  findings  and  rulings  of  the  Judge ;  and 
it  was  upon  the  exceptions,  thus  filed,  that  the  case  was 
heard  and  determined,  as  reported  in  the  36th  volume  of  our 
Reports.  Nothing  is  said,  in  the  opinion,  with  reference  to 
the  amendments.  But  it  was  the  duty  of  the  defendants 
then  and  there  to  urge  any  objections  they  had  to  the  allow- 
ance of  the  amendments,  and  none  having  been  sustained,  the 
ruling  must  stand.  A  minute  from  the  docket  shows  that, 
at  October  term,  1855,  the  officer  had  leave  to  amend  ac- 
cording to  the  tBLCts ;  and  it  would  seem  that  he  did  ihuB 
amend.  No  objection  appears  on  the  docket.  The  right  to 
amend  had  been  secured  by  the  former  proceedings. 

In  looking  at  the  amendments,  we  doubt  very  much  whettn 
or  any  amendments,  in  reference  to  the  points  suggested  in 
the  argument,  were  necessary.  All  the  acts,  as  to  giving 
notice  stated,  may  well  be  referred,  as  to  time  of  perform- 
ance, to  the  date  given  as  the  time  of  the  first  act — which 
was  more  than  thirty  days  before  the  sale.  All  of  them 
were  necessarily  before  the  sale,  as  the  officer  says  he  after- 
wards  sold.  As  to  the  omission  of  the  word  "  public,"  be- 
fore "  newspaper,"  we  cannot  deem  it  fatal.  A  newspi^)er 
is  of  itself  a  public  print,  and  imports  publicity.  A  pri- 
vate newspaper  would  be,  according  to  the  definition  of  the 
word  "newspaper,"  a  contradiction  in  terms.  The  word 
^  public"  is  omitted  in  the  corresponding  section  in  the  R.  S. 
of  1857,  c.  76,  §  30*  We  consider  the  amendments  pro- 
perly allowed,  if  they  are  necessary. 

The  result  is,  that  the  plaintiff  must  have  a  decree  in  his 
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fayor,  tiiat  he  may  redeem  the  mortgage  of  1837,  by  pay- 
mg  the  amoimt  found  due  thereon,  and,  if  necessary  to  pro- 
tect his  rights,  an  assignment  .thereof;  that  this  redemption 
must  be  for  the  benefit  of  himself,  as  owner  of  the  two  acres, 
and  also. of  the  equity  purchased  at  sheriff's  sale ;  that  it 
must  also  be  for  the  benefit  of  Stetson  and  Fly,  as  they  are 
owners  of  the  one  and  three-fourth  acres,  conveyed  to  Stet- 
son by  N.  W.  Sheldon,  and  in  proportion  and  according  to 
their  present  interests  in  that  parcel. 

In  1843,  when  N.  W.  Sheldon  conveye<^  his  rights  and 
the  equity  in  the  whole  tract,  (with  exception  of  a  few 
acres  before  conveyed,)  he  took  back  a  mortgage  from  Bart- 
lett,  to  whom  he  gave  the  deed  of  a  portion,  to  secure 
$696,28,'  "  being  on  the  west  side  of  the  county  road.**  This 
gave  to  N.  W.  Sheldon  a  still  existing  interest  to  redeem  the 
first  mortgage  on  his  proportion  of  it.  If  this  was  after- 
wards conveyed  to  Huston,  he  might  also  be  called  on  to 
contribute.  But  it  is  asserted,  and  not  denied,  that,  in  the 
description  in  the  deed  to  Huston,  land  on  the  east  side  of 
the  road  only  is  included.  In  that  portion  N.  W.  Sheldon 
had  no  intei*est  when  he  gave  his  deed  to  Huston.  K  this 
be  so,  then  N.  W.  Sheldon  must  contribute  according  to  the 
amount  of  his  claim,  which  is  the  debt  now  due  on  the 
mortgage  to* him. 

The  value  of  the  several  parcels  at  the  present  time,  dis- 
regarding actual  permanent  erections,  and  unprovements 
made  since  the  mortgage,  by  any  party,  must  be  the  rule  of 
apportionment.  '  Or,  as  it  is  sometimes  stated,  the  present 
value,  in  case  no  such  improvements  or  erections  had  been 
made. 
.A  master  must  be  appointed  to  ascertain  and  report — 

1.  What  is  justly  and  legally  due  on  the  notes  secured 
by  the  mortgage  of  1837,  after  deducting  rents  and  profits 
received,  or  which  ought  to  have  been  received  according 
to  the  statute,  by  the  mortgagees,  aft;er  their  entry  to  fore- 
close. 

2.  What  is  the  present  value  of  all  the  premises  covered 
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by  said  mortgage — not  including  permanent  improvements 
made  on  any  part  since  the  mortgage. 

3.  What  is  such  value  of  the  portion  of  the  IJ  acres  held 
by  Stetson,  and  what  that  part  held  by  Fly. 

4.  What  is  such  value  of  the  part  of  the  premises  con- 
veyed back  in  mortgage  by  Bartlett  Sheldon  to  N.  W.  Shel- 
don. 

5.  To  state,  on  these  principles  and  this  decision,  what 
portion  of  the  amount  found  due  on  the  mortgage  notes, 
and  to  be  paid  t9  the  defendants  as  mortgagees,  is  to  be  con- 
tributed respectively  by  the  plaintiff;  by  Stetson ;  by  Fly ; 
and  by  N.  W.  Sheldon  as  mortgagee.  The  latter  must  con- 
tribute in  the  proportion  that  the  amount  due  on  the  mort- 
gage to  him  bears  to  the  whole  value  of  the  parcel  thus 
mortgaged  to  him.  The  holder  of  the  equity  of  redemption 
of  that  mortgage  must  bear  the  remainder  justly  chargeable 
to  that  parcel. 

The  plaintiff  will  be  entitled  to  costs  against  the  original 
defendants,  who  are  mortgagees.  He  claims  coat,  or  a  con- 
tribution tx)wards  his  expenses,  from  the  other  parties  who 
are  benefited  by  the  redemption^  on  the  ground,  that  by  his 
persistent  effiDrts  their  rights  have  been  protected,  which 
otherwise  would  have  been  lost  entirely.  It  certainly  does 
appear  equitable,  that  those  who  derive  a  direct  benefit  from 
the  result,  obtained  by  the  efforts  and  expenses  of  one  of  the 
parties  severally  interested  therein,  should  bear  a  portion  of 
the  expenses. 

This,  however,  may  be  modified  by  peculiar  circumstances. 
If  the  other  parties'  legal  rights  could  have  been  secured 
without  redemption,  and  they  did  not  desire  the  moving 
party  to  establish  the  common  right,  the  equitable  claim 
might  not  ,be  supported.  We  think  these  questions  in  ref- 
erence to  cost  can  be  better  determined  upon  the  coming  in 
of  the  master's  report.  But,  if  the  plaintiff  requests  it,  the 
master  may  report  what  amount  of  actual  cost  and  expenses, 
beyond  those  which  can  be  legally  taxed,  the  plaintiff  has 
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necessarily  and  properly  incurred.    The  whole  case,  then, 
can  be  disposed  of  by  a  final  decree. 

The  entry  on  the  Docket  of  the  C!ounty  C!ourt  to  be : — 
''Plaintiff  entitled  to  redeem.  A  master  to  be  appointed 
by  the  Court  sitting  in  the  county,  to  report  upon  the  points 
as  set  forth  in  the  opinion  of  the  whole  Court,  and  upon  the 
principles  therein  stated: — and  all  further  proceedings  to 
stay  until  the  coming  in  of  the  report  of  the  master." 

Tenney,  C.  J.,  Rice,  Goodenow  and  Cutting,  JJ.,  con- 
curred. 

Cutting,  J.,  concurring,  expressed  his  views  as  follows: 
By  R<  S.  of  1841,  c.  91,  §  26,  the  law  in  force  at  the  time 
the  rights  of  the  parties  accrued,  and  since  continued  by  re- 
enactment,  it  is  provided  that, — "No  conveyance  of  any 
estate  in  fee  simple,  fee  tail,  or  for  life,  and  no  lease  for 
more  than  seven  years  from  the  making  thereof,  shall  be 
good  and  effectual  against  any  person,  other  than  the  grant- 
or, his  heirs  and  devisees,  and  persons  having  actual  notice 
thereof,  unless  it  is  made  by  deed  recorded,  as  provided  in 
this  chapter." 

The  object  and  design  of  the  record  are  to  give  public 
notice ;  but,  to  one  having  actual  notice,  the  record  becomes 
immaterial — to  all  such  actual  notice  is  equivalent  to  a  re- 
cord notice,  and,  by  the  statute,  they  are  identical  in  force 
and  effect.  For  instance,  A  conveys  to  B  by  a  deed  not  re- 
corded and  takes  back  a  bond  of  defeasance  unrecorded ; 
as  between  A  and  B  the  transaction  constitutes  a  mortgage, 
but  not  so  as  to  A's  creditors,  having  no  actual  knowledge 
of  the  deed  and  bond,  and  such  may  attach  and  levy  upon 
the  estate  in  fee  as  the  absolute  property  of  A.  Not  so  as* 
to  A's  creditors,  having  actual  knowledge  of  the  deed  and 
bond.  Vide  McLaughlin  v.  Shepherd^  32  Maine,  147, 
where  this  principle  is  discussed,  and  knowledge  of  a  bond 
of  defeasance  unrecorded  was  held  to  be  equivalent  to  a  re- 
cord and  placed  on  the  same  footing  as  unrecorded  deeds 
with  notice. 
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NoWy  what  is  a  creditor  to  do  under  the  statute  and  the 
decision  before  cited,  delivered  in  1850,  and  again  reiterat- 
ed and  confirmed  in  Parington  v.  Pierce,  38  Maine,  447, 
delirered  in  1853,  where  this  Court  held  that,  "to  make  a 
bond  operative  as  a  mortgage,  it  must  be  recorded,  stilly  if 
unrecorded,  and  a  subsequent  purchaser  is  chargeable  with 
notice  of  its  existence,  such  notice,  as  to  him,  is  equivalent 
to  the  registration  of  the  bond/' 

The  creditor  not  choosing  to  attach  and  levy  upon  the  fee, 
the  law  would  presume  that  he  had  notice  of  the  bond  of 
defeasance,  in  which  event  he  attaches  and  sells  the  equity 
of  redemption.  Any  other  jH*esumption  would  be  in  oppo- 
sition to  that  universal  presumption,  that  every  person  is 
presumed  to  act  according  to  his  best  interests  and  informa- 
tion ;  that  he  would  not  take  a  part  when  he  was  justly  en- 
titled to  tiie  whole.  Thus,  by  his  acts,  he  virtually  admits 
his'  knowledge. 

Thus  &r  the  creditor  is  sustained  by  the  statute  as  con- 
strued by  this  Court. 

But  it  is  contended  that,  inasmuch  as  the  bond  was  as- 
signed before  the  attachment,  thereby  the  debtor's  equity 
was  transferred,  and  he  had  no  attachable  interest.  Such 
would  be  the  legal  result  had  the  assignment  been  recorded, 
or  the  creditor  chargeable  with  actual  notice;  neither  of 
which  propositions  is  pretended.  Such  assignee  has  neither 
the  record,  the  statute,  or  the  judicial  construction  of  the 
statute  for  his  protection. 

Jfawj  let  me  apply  the  foregoing  principles  to  the  case  at 
bar.  A  conveys  to  B,  who  records  his  deed.  B  gives  back 
a  bond,  which,  if  recorded,  would  have  operated  as  a  de- 
featoiice ;  G,  a  creditor,  has  knowledge  of  the  bond  and,  as 
to  ktniy  the  legal  eflfect  is  as  though  the  bond  was  recorded. 
He  knows  then  that  his  debtor  A  has  an  equity  of  redemp- 
tion and  consequently  an  attachable  interest,  which  fact  is 
disclosed  by  his  attachment,  his  acts.  And  why  should  not 
audi  an  equity  be  available  ?  Because,  says  a  tiiird  party,  I 
had  previous  to  the  attachment  an  unrecorded  assignment 
Voi^  L.  24 
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of  the  bond.  That  would  not  be  a  sufficient  answer,  unac- 
companied with  the  further  averment  that  the  creditor  had 
knowledge  of  the  assignment,  but  which,  if  averred,  would 
pi*esent  an  issue  of  fact,  and,  as  that  issue  was  settled,  so 
would  be  settled  the  rights  of  the  parties. 

It  must  be  so.  Any  other  construction  would  open  a  wide 
door  for  the  introduction  of  fraud.  The  creditor  cannot 
compel  his  debtor  to  record  his  bond ;  and  is  the  latter  by 
his  o¥m  neglect  or  obstinacy  to  prevent  the  former  from  the 
avails  of  a  valuable  equity  through  fear  perhaps  of  secret  or 
unkno¥m  assignment?  I  think  not ;  and  it  might  not  be  in- 
equitable to  hold  that  the  assignee  of  an  unrecorded  bond 
and  assignment,  as  against  attaching  creditors,  held  the 
premises  in  secret  trust  for  the  benefit  of  the  mortgager. 

Appleton,  J.,  dissenting. — The  plaintiff,  claiming  to  have 
the  equity  of  redemption  of  the  mortgaged  premises  in  con- 
troversy, brings  this  bill  to  redeem  them. 

His  right  to  maintain  it  depends  upon  the  ownership  of 
the  equity  of  redemption. 

He  makes  out  his  title,  if  he  has  any,  by  a  sale  of  the 
supposed  equity  of  redemption  of  Bartlett  Sheldon.  His 
title  is  perfect,  if,  at  the  time  of  the  attachment  or  sale  on 
execution,  Sheldon  had  in  fact^  or  apparent  of  record^  such 
equity. 

When  the  record  title  is  in  A,  his  creditor  may  attach  the 
estate,  notwithstanding  he  may  have  conveyed  it  to  B,  by 
deed  not  recorded ;  and,  if  he  have  no  notice  of  such  unre- 
corded deed,  he  may,  by  levy  or  sale  on  execution,  acquire 
the  legal  title. 

In  the  present  case,  neither  at  the  date  of  the  attachment 
nor  at  that  of  the  sale  on  execution,  had  Sheldon  any  title 
of  record. 

The  proof  shows  that,  long  before  either'  date,  he  had 
transferred  his  interest  by  an  unrecorded  conveyance. 

At  the  date  of  the  attachment  and  sale,  the  registry  of 
deeds  disclosed  no  title  in  him,  nor  had  he  any  in  fact. 
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What  then  could  the  officer  attach  and  sell?  Not  the  title 
apparent  of  record,  for  none  there  appeared  in  Sheldon. 
He  could  not  attach  the  actual  title,  for  Sheldon  did  not  own 
it.  When  a  debtor  has  neither  the  apparent  (of  record) 
nor  the  actual  title  to  real  estate,  I  am  at  a  loss  to  perceive 
what  present  attachable  interest  he  can  have,  or  why  he 
should  be  held  to  have  one  because  years  before  he  may- 
have  had  the  title. 

Whto  the  record  title  is  shown  to  be  in  a  debtor,  not- 
wiihstanding  he  may  have  conveyed  it  by  deed  not  record- 
ed, the  estate  may  be  seized  as  his  by  force  of  the  K.  S., 
1841,  c.  91,  §  26,  and  by  force  of  that  alone.  The  title  is 
held  to  be  in  him,  as  against  all  but  those  haviag  notice  of 
an  unrecorded  conveya^.  The  validity  of  the  attachment 
of  the  apparent  title  depends  on  the  statute. 

But  it  may  be  attached  as  the  property  of  the  person  hav- 
ing the  actual  title,  though  not  recorded,  and  such  attach- 
ment will  be  valid  as  against  all  but  those  deriving  their 
title  from  the  one  in  whom  the  registry  shows  the  title  to  be. 

The  law  recognizes — it  can  only  recognize — the  apparent 
or  the  legal  title.  Either  may  be  attached.  But  one,  hav- 
ing neither,  has  not  heretofore  been  held  to  hiave  any  val- 
uable estate.  This  may  be  regarded  as  the  first  and  only 
case  where  one,  having  no  title  by  record  nor  in  fact,  has 
been  judicially  determined  to  have  a  perfect  title. 

The  maxim  ex  nihiloy  nihil  fii^  has  heretofore  been  re- 
garded as  sound  in  law,  as  it  is  unquestioned  in  philosophy. 
I  regret  that  it  has  been  deemed  wise  judicially  to  contro- 
vert it.     It  still  obtains  philosophically. 

When  the  conveyance  is  in  fraud  of  the.  creditors  of  the 
grantor,  a  different  question  arises,  which  it  is  not  becessary 
here  to  consider,  as  the  rights  of  the  parties  litigant  have 
not  been  decided  upon  that  ground. 
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Daniel  Rose  versus  Thomas  O'Brien. 

Where  a  Judge  of  Probate,  under  the  statute  authorizing  a  specific  distribution 
of  personal  property  in  certain  cases,  has  issued  a  warrant  for  an  appraisal 
of  a  part  of  a  yessel  belonging  to  an  estate,  and  ordered  a  distribution  thereof 
amongst  the  heirs  in  specified  proportions,  and  this  has  been  done  ac- 
cordingly, and  a  return  made,  accepted  and  recorded,  the  title  passed  there- 
by, and  the  probate  records  are  sufficient  muniments  of  tide,  without  any 
formal  transfer  of  the  seyeral  parts  distributed.  * 

A  decree  of  the  Judge  ordering  distribution  and  payment  of  the  balance  in  flie 
hands  of  the  administrator  on  the  settlement  of  his  last  preceding  account, 
passed  on  the  same  day  the  return  of  the  specific  distribution  was  accepted, 
does  not  annul  the  latter,  nor  require  that  the  share  of  die  estate  in  the  Tes- 
sel  should  b^sold  and  distributed  in  money. 

The  right  which  the  administrator  has  by  statute  to  set  off  any  claim  he  may 
haye  in  his  official  capacity  upon  one  of  tUe  heirs,  against  the  distributiye 
share  of  such  heir,  does  not  apply  to  articles  of  personal  property  ordered  by 
the  Judge  to  be  specifically  distributed  to  such  heir. 

Neither  does  the  administrator's  right  of  set-off  create  a  Hen  upon  any  article 
of  personal  property  specifically  distributed  to  such  heir  imder  the  decree  of 
the  Judge  of  Probate. 

A  policy  of  insurance  on  the  yessel,  obtained  after  the  spedfic  distribution  for 
the  benefit  of  the  owners,  cannot  inure  to  the  benefit  of  the  administrator, 
whose  interest  had  ceased,  and  whether  it  wis  fbr  the  benefit  of  the  dis- 
tributee is  matter  of  proof. 

Where  the  party  who  procured  the  policy,  a  total  loss  haying  subsequently  oe- 
curred,  has  collected  of  the  insurance  company  the  amount  insured,  an  ac- 
tion for  money  had  and  receiyed  may  be  maintained  against  him  by  the  as- 
signee of  a  person  who  was  a  part  owner  when  the  insurance  was  effected, 
for  his  share  of  the  money,  if  commenced  before  such  share  had  been  paid 
oyer  to  the  assignor. 

Assumpsit  for  money  had  and  received.  Plea,  general 
issue. 

The  facts  are  very  clearly  stated  in  the  opinion  of  the 
Court. 

The  case  was  submitted  to  the  full  Court  on  report  of  the 
evidence  by  Cutting,  J. 

Oculdj  for  the  plaintiff. 

Ingalls  &  Smithy  for  the  defendant. 

1.  George  F.  Carr  had  no  interest  in  the  policy  of  insiir- 
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ance.  It  was  procured  by  the  defendant,  at  the  request  of 
the  administratrix,  and  for  the  benefit  of  the  minors  under 
the  guardianship  of  Jacobs,  of  the  widow  and  of  Helen 
Carr.  The  defendant  at  the  time  made  a  memorandum  on 
the  back  of  the  policy  of  the  proportion  beloi^ng  to  each. 
The  name  of  George  was  not  mentioned  in  connection  with 
it.  Oeorge  was  indebted  to  the  estate  at  the  time  of  the 
decree  of  distribution,  for  goods  and  money  advanced,  more 
than  t^ce  the  value  of  his  distributive  share  of  the  vessel. 
The  defendant  did  not  regard  him  as  having  any  interest  in 
flie  vessel,  and  nothing  was  insured  for  his  benefit.  There 
was  no  privity  of  contract  between  Geoige  and  the  com- 
pany. Having  no  interest  in  the  policy,  he  had  none  in  the 
amount  recovered.  The  assignment  of  his  interest  canied 
no&ing  with  it.  The  defendant  could  not  have  maintained 
an  action  against  him  for  any  part  of  the  premium  note, 
which  he  might  have  done  if  he  had  had  authority  to  insure, 
and  had  insured,  for  him. 

If  it  be  argued,  that  the  defendant  having  caused  the  part 
assigned  to  George  to  be  insui*ed,  the  insurance  was  for 
George's  benefit  whether  so  designed  or  not,  it  may  bo 
answered,  in  addition  to  what  has  been  said,  that  the  admin- 
istratrix had  refused  to  give  George  a  bill  of  sale  of  his 
part  until  his  indebtedness  to  the  estate  was  paid.  The  fact 
of  his  indebtedness  and  insolvency,  and  the  further  fact  that 
that  indebtedness  must  be  paid  out  of  the  ship  or  not  at  all, 
gave  the  administratrix  an  insurable  interest.  1  Amould  on 
Ins.,  236. 

The  defendant  having  paid  the  insurance  money  recovered 
to  Mrs.  Carr,  the  action  shpuld  have  been  brought  against 
her,  and  not  against  him. 

2.  Ships  are  personal  property,  and,  upon  the  death  of 
the  owner,  vest  in  his  administrator  or  executor.  Abbott 
on  Ship.,  1.  No  title  can  vest  in  the  heirs  except  through 
the  administrator  or  executor.  No  act  or  decree  of  the 
Judge  of  Probate  can  transfer  the  title ;  it  can  be  done  only 
by  bill  of  sale  of  the  administrator,  or  a  parol  delivery  by 
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him.  The  ship  was  at  the  time  at  sea,  and  it  is  not  claimed 
that  there  was  any  delivery.  A  bill  of  sale  was  therefore 
necessary.    Abbott,  2. 

If  it  was  the  duty  of  the  administratrix  to  deliver  or  con- 
vey the  vessel,  according  to  the  decree,  and  she  failed  to  do 
it,  the  remedy  is  On  her  bond.  But  she  had  a  right  to  re- 
tain in  her  hands  the  share  assigned  to  George,  until  his 
large  indebtedness  to  the  estate  should  be  paid. 

In  the  case  of  Proctor  v.  NewhcbUy  17  Mass.,  81,  the 
Court  say,  that  the  Judge  of  Probate  cannot  make  a  deduc- 
tion from  the  share  of  an  heir,  on  account  of  indebtedness 
to  the  estate,  but  must  order  an  equal  distribution,  and  the 
administrator  may  refuse  to  pay  the  distributive  share,  and 
claim  the  right  of  set-off. 

3.  This  action  cannot  be  maintained  in  the  name  of  the 
assignee.  The  assignee  of  a  choose  in  action,  other  than  a 
bill  of  exchange  or  promissory  note,  cannot  maintain  an  ac- 
tion in  his  own  name,  unless  there  has  been  notice  of  the 
assignment,  and  a  promise  to  pay  to  the  assignee.  Weston 
V.  Barker^  12  Johns.,  276.  In  this  case  the  defendant  had 
no  notice  of  the  assignment  until  he  had  paid  over  a  large 
part  of  the  insurance.  The  equities  of  the  case  are  all 
against  George  F.  Carr  and  the  plaintiff. 

The  opinion  of  the  Court  was  drawn  up  by 
Cutting,  J. — On  December  29,  1856,  the  Bath  Mutual 
Marine  Insurance  Company  caused  the  defendant,  "for  whom 
it  concerns,"  to  be  insured,  payable,  in  case  of  loss,  to  him, 
in  the  sum  of  seven  thousand  dollars,  on  three-sixteenths  of 
ship  Franklin  Eling,  for  one  year.  The  ship  was  subse- 
quently lost  in  the  winter  ot  1857,  and  the  amount  due  on 
the  policy  was  paid  to  the  defendant  in  May  of  the  same 
year.  And  the  first  question  presented  is,  for  whose  benefit 
was  the  ship  insured,  or,  in  other  words,  who  had  the  insur- 
able interest  in  one  sixty-fourth  part  thereof,  the  only  part 
now  in  controversy.  The  answer  depends  upon  much  evi- 
dence, both  oral  and  documentary. 
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It  appears  that  BeDJamin  Carr  died  on  January  11,  1854, 
intestate,  leaving  a  widow,  Nancy  B,  Carr,  five  minor  and 
two  adult  children,  of  the  latter,  was  George  F.  Carr ;  also 
leaving  much  personal  property,  a  part  of  which  was  five 
thirtynsecond  parts  of  the  ship  Franklin  King;  that  the 
widow  was  appointed  administratrix,  and  an  inventory  of 
the  personal  estate  was.  subsequently  returned  to  the  probate 
office  on  March  4, 1854,  at  which  time  she  duly  signified  her 
dissent  to  be  held  accountable  therefor  at  the  appraisal. 

The  next  important  era  in  the  administration  embraces 
what  transpired  under  the  provisions  of  R.  S.  of  1840, 
lien  in  force,  c.  108,  §§  21,  22,  which  provide  that — 
"Whenever,  on  the  settlement  of  any  account  of  any  admin- 
istrator, there  shall  appear  to  remain  in  his  hands  any  goods 
and  chattels,  rights  and  credits,  not  necessary  for  the  pay- 
ment of  debts  and  expenses  of  administration,  t^e  Judge 
shall  order  the  same  to  be  distributed  according  to  the  pro- 
visions of  chapter  ninety-three.  When  t^e  surplus  shall 
consist  of  any  other  property  besides  money,  the  Judge  may 
order  a  specific  distribution  ^f  the  same,  in  proportion  to 
the  value  thereof;  and  for  this  purpose,  if  found  convenient, 
lie  may  appoint  one  or  more  appraisers  to  value  and  make  a 
specific  distribution  of  the  same,  under  oath ;  and  make  re- 
port thereof  to  the  Judge  for  his  acceptance." 

And  we  next  find,  that  on  November  3,  1856,  the  Judge 
made  and  issued  the  following  order  or  decree ;  viz. : — 

"Lincoln,  ss. — To  John  D.  Barnard,  Eichard  Kobinson 
and  Edward  O'Brien.  Whereas  upon  the  settlement  of  the 
fourth  account  of  Nancy  B.  Carr,  administratrix  of  the  es- 
tate of  Benjamin  Carr,  (&c.,)  there  appears  to  be  remaining 
in  her  hands  not  necessary  for  the  payment  of  debts  and  ex- 
penses of  administration,  the  following  goods  and  chattels ; 
viz. :  five  thirty-seconds  ship  Franklin  King,"  (and  portions 
of  sundry  other  vessels  not  necessary  here  to  mention,) 
"which  I  hereby  order  to  be  distributed  in  proportion  to  the 
value  thereof;  to  wit: — one-third  to  Nancy  B.  Carr,  one- 
seventh  to  George  F.  Carr,  one-seventh  to  Helen  M.  Carr, 
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five-sevenths  to  Rowland  Jacobs,  jr.,  guardian/'  Ac.  "You 
9J^  therefore  hereby  appointed  a  committee  to  appraiee  and 
make  a  specific  distribution  of  the  same  under  oath  and 
make  report  thereof  as  soon  as  paay  be.^  Then  follows  the 
return  of  the  committee  in  usual  form,  which  was  duly  ac- 
cepted at  a  Probate  Court  held  on  December  23,  1856,  and 
ordered  to  be  recorded;  by  which  a  specific  distribution 
was  made  to  the  widow  and  heirs  as  the  order  directed,  and 
among  other  things  one  sixty-fourth  part  of  the  ship  Frank- 
Un  King  to  Greorge  F.  Carr.  These  proceedings  disclosed 
**a  full  administration,  after  which,  the  residue  of  the  pro- 
perty passed  to  the  heirs,"  was  ordered  to  be,  and  was  dis- 
tributed, and  the  probate  records  are  sufficient  muniments 
of  title*     Bean  v.  BumpuSj  22  Maine,  554. 

But,  it  is  contended  by  the  defendant's  counsel  that,  un- 
der the  general  decree  of  the  Probate  Court,  made  on  Dec. 
23, 1856,  on  settlement  of  the  administratriK's  fifth  account, 
the  balance  of  e^ven  thousand  three  hundred  dollars  and 
twenty-three  cents,  being  in  her  hands,  was  ordered  to  be 
specifically  distributed  to  the  widow  and  diildren  of  the  de- 
ceased, to  each  their  respective  proportions  according  to 
law.  And  that  the  administratrix  has  a  legal  ri^t  to  set  off 
any  claim  she  may  have  against  George  F.  Carr,  who  is  said 
to  be  indebted  to  her  in  her  official  capacity.  And,  to  sus- 
tain this  proposition,  the  counsel  relies  upon  the  case  of 
Proctor  V.  Newhally  17  Mass.,  on  page  93,  where  the  Court 
observe  that,  ^*  if  the  administrator  would  avail  himself  of 
the  right  of  set-ofi*,  he  may  refuse  to  pay  the  distributive 
share ;  but  this  right  of  set-off  does  not  constitute  a  lien  on 
the  estate."  The  Court  must  have  referred  to  a  distributive 
share  to  be  paid  in  money,  otherwise  a  right  of  set-off  might 
constitute  a  lien  on  the  estate  or  specific  chattel,  which  the 
opinion  negatives. 

The  case  at  bar  discloses  two  decrees  of  the  Probate 
Judge,  made  on  the  same  day,  (Dec.  23,  1856,)  viz.,  the 
general  decree  ordering  distribution  and  payment  of  the 
balance  in  the  administratrix's  possession,  on  settlement  of 
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her  fiftii  account,  and  a  decree  ordering  the  acceptance  and 
record  of  the  appraisers'  report  for  a  specific  distribution  of 
certain  vessels,  which  we  have  before  considered.  Now,  it 
is  again  urged,  that  these  two  decrees  are  inconsistent,  and 
that  the  one  ordering  a  distribution  of  all  the  property,  to 
be  paid  in  money  to  the  respective  heirs,  must  prevail.  If 
it  be  so,  and  George  F.  Carr's  proportion  was  due  to  him 
from  the  administratrix  in  money,  then  the  remarks  quoted 
from  17th  Mass.  might  bf  appropriate.  But  the  records  of 
the  Probate  Court  manifest  no  such  inconsistency. 

The  administratrix  had  charged  herself  with  the  personal 
property,  which  she  was  under  no  obligation  to  take,  and 
which  she  declined  to  take  at  the  appraisal ;  she  then  was 
accountable  for  its  legal  appropriation,  either  in  discharge 
of  debts  and  expenses  of  administration,  or  its  distribution 
among  the  heirs.  .  After  the  decree  perfecting  the  specific 
distribution  of  the  vessels,  as  we  have  already  observed,  the 
property  passed  to  the  respective  distributees,  whose  claim 
against  the  administratrix  to  the  amount  of  their  appraised 
value  became  satisfied,  and  should  be  a  credit  in  her  admin- 
istration account.  To  contend  that  under  the  general  decree 
she  would  be  obliged  to  pay  the  several  sums,  ordered  to 
be  distributed,  in  money,  would  be  equivalent  to  an  assump- 
tion that,  notwithstanding  her  written  dissent  to  the  contra- 
ry, duly  filed  in  the  probate  office,  she  was  to  assume  and 
account  for  all  the  personal  property  at  its  inventoried  ap- 
praisal, which  was  then  remaining  on  hand.  All  the  parties, 
acting  under  that  decree,  construed  it  otherwise,  for,  on 
Dec.  341ii,  the  day  foUolving,  the  administratrix  settled  with 
Jacobs,  liie  guardian  of  the  minor  children,  and  paid  him 
towards  their  share,  the  sum  of  $3495,  by  his  receipting  for 
three  thirty-second  parts  of  the  ship  Franklin  King,  which 
was  the  proportion  and  the  appraisal  under  the  specific  de- 
cree. And  the  same  proceedings  were  had  with  Helen  M. 
Carr  in  relation  to  her  share.  Now,  if  the  specific  decree 
was  annulled  by  the  general  one,  what  authority  had  the 
administrator  to  charge  the  heirs  with  any  particular  por- 
VoL.  I.  25 
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tions  of  the  ship?  How  did  she  know^  otherwise  than  by 
the  specific  distribution,  what  parts  of  particular  vessels  be- 
longed to  the  one  or  the  other  of  the  heirs,  and  why  did 
she  settle  with  them  in  exact  conformity  with  the  specific 
appraisal  and  distribution?  On  the  final  settlement  of  her 
administration  at  the  probate  office,  that  record  may  be 
deemed  of  more  importance,  and  be  more  justly  appreciat- 
ed than  it  seems  to  be  by  the  defendant's  counsel  in  the 
present  case.  ft 

On  Dec.  29,  1856,  six  days  after  the  distribution,  as  has 
already  appeared,  the  defendant  obtained  the  policy,  and  he 
does  not  deny,  that  it  was  procured  for  the  owners  of  the 
shares  according  to  the  specific  distribution,  except  as  to  the 
widow  and  George  F.  CaiT,  in  relation  to  whom,  he  claims 
for  the  former,  in  addition  to  her  share,  that  also  distributed 
to  the  latter,  being  one  sixty-fourth  part  of  the  ship,  con- 
tending that  the.  title  to  that  portion  never  was  transferred 
by  a  bill  of  sale  from  the  administratrix,  who  claimed  pos- 
session and  a  lien  upon  it,  by  way  of  a  set-off  of  certain  notes 
said  to  be  due  from  George  to  herself,  in  her  official  capaci- 
ty. But  we  have  seen  that  the  property  passed  without 
such  formal  transfer  to  George,  by  force  of  the  specific  dis- 
tribution, and  consequently  the  administratrix,  at  the  date 
of  the  policy,  had  no  insurable  interest  in  that  share.  On 
the  twenty-third  day  of  December,  then,  the  business  rela- 
tions between  the  administratrix  and  George  were  thus : — 
under  the  general  decree,  she  stood  indebted  to  George  on 
her  administration  account  in  the  sum  of  6ne  thousand  sev- 
enty-six dollars  and  twenty-two  cents,  less  the  sum  of  five 
hundred  eighty-two  dollars  and  fifty  cents,  the  appraised 
value  of  his  distributed  share  in  the  ship,  leaving  a  balance 
in  her  hands  to  be  accounted  for  in  money,  of  four  hundred 
and  ninety-three  dollars  and  seventy-two  cents.  And,  ac- 
cording to  the  rule  promulgated  in  Proctor  v.  JfewhaUj  be- 
fore cited,  so  far  as  it  regards  the  b&l^tnce,  the  administra^ 
trix  may  have,  perhaps,  the  right  to  a  set-off,  as  claimed  by 
the  defendant,  but  which  right  creates  no  lien  on  George's 
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share  in  the  ship,  as  to  which  she  stands  in  the  same  relation 
to  him  as  any  other  of  his  creditors. 

This  presents  another  inquiry.  Was  the  one  sixty-fourth 
insm-ed  for  Gteorge?  Otherwise,  that  portion  of  the  policy 
was  void  as  a  wager  policy,  and  the  defendant  has  received 
the  sum  so  insured  in  fraud  of  the  insurance  company. 
Hence  arises  a  question  of  fact  about  which  the  evidence  is 
somewhat  conflicting,  but,  without  enlarging  upon  this  point, 
it  may  suffice  to  remark  that,  in  our  opinion,  the  testimony 
preponderates  in  favor  of  the  conclusion  that  the  insurance 
was  obtained  for  George. 

The  next  and  only  remaining  question  presented  is,  wheth- 
er this  action  for  money  had  and  received  can  be  maintained 
by  the  present  plaintiff.  It  is  proved  that  the  ship  was  lost 
in  the  winter  of  1857,  and  the  amount  insured  paid  to  the 
defendant,  in  May  following,  and  that  George  transferred 
his  interest  in  the  policy  to  the  plaintiff  on  March  6th  of  the 
same  year ;  so  that  the  assignment  was  after  the  loss  and 
before  the  payment. 

The  action  is  on  assumpsit^  to  maintain  which,  on  any 
count,  there  must  be  a  promise,  either  express  or  implied. 
No  express  promise  has  been  proved.  Can  a  promise  be 
implied? 

It  is  said  in  Mason  v.  Waiter  17  Mass.,  563,  that,  "as  to 
any  want  of  privity,  or  any  implied  promise,  the  law  seems 
to  be,  that  where  -one  has  received  the  money  of  another, 
and  has  not  a  right  conscientiously  to  retain  it,  the  law  im- 
plies a  promise  that  he  will  pay  it  over."  Ana,  in  Hall  v. 
MarstoUy  ib.^  579, — "whenever  one  man  has  in  his  hands 
the  money  of  another,  which  he  ought  to  pay  over,  he  is 
liable  to  this  action,  although  he  has  never  seen  or  heard  of 
the  party  who  has  the  right."  Also,  in  Rockefeller  v.  Rcb^ 
inson,  17  Wend.,  217, — "where  the  defendant  has  received 
money,  which  in  equity  and  good  conscience  ought  to  be 
paid  to  the  plaintiff,  although  nothing  has  passed  between 
the  parties."  And,  in  Hagle  Bank  v.  Smithy  5  Conn.,  75, 
"  a  promise  may  be  implied  where  there  is  no  privity  of  con- 
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tract,  as  between  the  finder  of  money  lost  and  the  owner, 
who  loses  it."  But,  on  an  examination  of  those  cases,  which 
are  amoi^  the  strongest  that  can  be  cited  for  the  plaintiff, 
it  will  be  found  that  they  in  no  way  conflict  witli  the  well 
established  rule  that  chosen  in  action^  except  negotiable  se- 
curities, are  not  assignable  at  law,  so  that  the  assignee  caa 
maintain  an  action  in  his  own  name.  No  such  principle  w$9 
there  invoked.  The  Courts  were  considering  caaes  where 
the  plaintiffs  claimed  directly,  and  not  through  the  medium 
of  an  assignment.  And  this  brings  us  to  the  consideration  of 
the  nature  of  the  plaintiff's  demand  in  the  present  suit.  The 
policy,  when  assigned,  was  not  a  chose  in  action  against  the 
defendant,  but  against  the  insurance  company,  and,  if  it  had 
been  enforced  by  a  suit  at  law,  it  must  have  been  by  the  de- 
fendant as  the  trustee  of  the  several  parties  interested  at  the 
time  of  the  institution  of  the  suit.  If  A  transfer  to  B  a  note 
not  negotiable,  which  is  committed  to  an  attorney  for  colleo- 
tion,  and  a  suit  is  to  be  brought,  it  must  be  in  the  name  of  A, 
but,  when  collected,  the  chose  in  action  is  by  B,  against  the 
attorney ;  or,  if  collected  without  a  suit,  the  relations  would 
be  the  same.  In  all  such  cases  the  question  arises,  for  whose 
benefit  was  the  collection  made  ?  And  the  person  receiv- 
ing the  money,  whether  as  trustee  or  attorney,  must  be  ccm- 
sidered  as  receiving  it  to  the  use  of  the  assignee^  w|io  be- 
came such,  prior  to  its  reception,  and  such  relation  creates  f^ 
privity  of  contract  and  implies  a  promise*  In  such  case, 
however,  the  trustee  is  justly  entitled  to  avail  himself  of 
any  equities;  which  may  originate  in  his  paying  over  to  the 
wrong  party,  through  the  laches  of  the  assignee,  in  uot  giv- 
ing seasonable  notice.  And,  if  the  defendant  had  paid  to 
George  the  amount  collected,  before  such  notice^  ins^^ead  of 
paying  it  to  a  party  who  had  no  interest  in  the  policy,  he 
might  have  been  justified. 

It  appears  that  the  defendant  held  in  his  himds,  after  de* 
ducting  the  premium  note  and  charges  against  the  ship,  as 
the  plaintiff's  proportion,  the  sum  of  five  hundred  and  four 
dollars  and  ninety-eight  cents,  and,  on  default,  judgment 
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must  be  rendered' for  that  eum,  with  interest  sinoe  the  date 
of  the  writ,  D^endant  defaulted. 

Tbnnet,  0.  J.,  Rice,  (j00i>enow  and  Mat,  JJ.,  eon- 
curred. 


WooDBBiDGE  Clifpo^  (&  ols.  ver$us  Thomastov  MlJT. 

If  a  policy  of  insurance  on  a  yessel  expreArhile  she  is  supposed  to  be  on  a 
voyage,  and  a  second  policy,  for  a  diffiorent  bu|i^  is  taken,  after  the  eoLpiration 
of  the  first,  there  is,  in  this  country,  no  rule,  of  law  which  requires  payment 
of  that  poKoy  under  which  the  yeesel  sailed,  or  was  last  heard  from,  in 
the  absenee  of  proitf  of  tl^e  time  of  loss. 

It  is  a  quaBti0n  of  fact  fog  the  jury  to  determiae  whm  a  piresumption  of  loss 
axises.    So^  also,  in  case  of  loss,  the  time  it  occurred. 

On  Repobt  from  IfUi  JPriu8,  Davis,  J.,  presiding. 

This  was  an  action  of  assumpsit,  upon  a  policy  of  insur- 
ance in  the  sum  of  $2000  on  one  fourth  of  the  brig  Hesperus, 
for  one  year,  from  the  13th  day  of  January,  1855,  at  noon. 
The  pbintiffii  are  said  Clifford,  Elbridge  Huff  and  James 
Chase ; — the  policy  was  to  "  W.  Clifford  and  whom  it  con- 
cerns.** 

The  brig  sailed  from  Boston  for  the  Lobos  Islands — a 
voyage  of  thirty  or  forty  days — on  the  4th  day  of  January, 
1856,  as  the  plaintifb  contend,  or,  on  the  ninth  day  of  the 
same  month,  as  is  contended  by  the  defendants,  and  was 
never  heard  of  afterwards. 

On  the  26th  day  of  January,  1856,  said  Clifford  obtained 
from  the  defendants  another  policy  upon  his  interest  in  the 
brig,  for  $1000  ^r  one  year  fit)m  the  18th  day  of  January, 
1856,  at  noon ;  on  which  policy  an  action  is  pending,  a  suit 
having  been  instituted  to  save  the  limitation  of  the  statute 
accepting  the  surrender  of  the  defendant  company. 

Abandonment  was  duly  made. 

The  question  to  be  determined,  is,  under  which  policy  the 
loss  occurred.    It  was  contended  by  the  plaintiffs,  that  there 
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is  a  rule  of  law,  which  requires  that  policy  to  be  paid,  under 
which  the  vessel  sailed,  or  was  last  heard  of,  in  the  absence 
of  proof  of  the  time  of  loss.  The  defendants  contended 
the  burden  was  upon  the  plaintiffs  to  show  that  the  vessel 
was  lost  before  noon  of  the  13th  of  January. 

If  the  Court  should  be  of  the  opinion,  that,  upon  the  focts 
reported,  the  defendants  are  liable  in  this  action,  they  are  to 
be  defaulted ;  but  if  there  is  no  such  rule  of  law,  as  plain* 
tiffs  claim,  and  the  defendant's  liability  is  a  question  of  £ict 
for  the  jury,  the  action  i^^  stand  for  trial. 

M.  H,  Smithj  for  the  plaintiffs. 

^  In  the  case  of  missing  vessels  tiie  loss  is  presumed  to 
have  happened  immediately  after  the  date  of  the  last  news, 
so  that  if  an  insurance  be  for  three  months,  and  the  vessel 
not  being  heard  from,  a  further  insurance  is  made  for  a  year, 
and  the  vessel  is  never  heard  from,  in  that  case  the  first  in- 
surer pays  the  loss.*'    3  Kent's  Com.,  301. 

The  law  in  France  is  the  same.  Boulay,  Paty  Droit  Com., 
tom.  4,  p.  248,  ed.  1823. 

The  Guidon  de  la  mer  states  that  the  assured  ^is  fo  fur- 
nish valid  attestation  of  the  loss  or  capture,  containing  the 
hour  and  place  where  happened,  if  it  may  he.  This  expres- 
sion, if  it  may  ie,  decides  the  question  against  the  insurer, 
so  that  if  the  assured  cannot  prove  at  what  time  the  vessel 
has  perished,  it  is  to  be  presumed  that  the  loss  happened 
before  the  final  term  of  the  insurance." 

Another  question,  stated  by  Emerigon : — "I  have  caused 
my  vessel  to  be  insured  for  three  months,  reckoning  frt>m 
the  day  of  departure.  Not  having  any  news  of  her  after 
this  term,  I  effect  second  insurances.  One  year  or  two 
years  pass  away  without  its  being  known  what  has  bec<Hne 
of  her.  Shall  the  loss  fall  on  the  first  insurers  or  on  the 
second  ?  I  think  that  it  should  fall  on  the  first,  and  that  the 
second  insurers  are  in  the  case  of  return  of  premiums.  I 
rest  on  the  example  of  the  absent  and  I  add  that  the  second 
insurances  do  not  cover  the  preceding  ones,  which  conse- 
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quently  remain  in  all  their  force,  until  the  first  insurers  have 
*  shown  that  the  disaster  has  happened  after  the  time  fixed  by 
their  policy. 

**The  question  is  then  the  same,  whether  the  insurances 
on  time  have  been  repeated  or  have  not  been  so,  provided 
the  epoch  of  the  loss  be  absolutely  unknown.  This  repeti- 
tion of  insurance  is  a  fact  foreign  to  the  first  insurance." 
Emerigon,  translated  by  Meridith,  p.  617,  ed.  of  1850. 

Emerigon  also  states,  pages  613,  614 : — 

"The  vessel  of  which  no  news  is  heard  during  a  certain 
time  is  presumed  to  be  lost ;  it  is  a  legal  presumption  that 
the  vessel  is  lost,  because  default  pf  news  is  viewed  as  a 
Intimate  attestation  of  loss." 

The  question  presented  has  never  been  decided  in  this 
State.  ^Vhen  a  principle  of  commercial  law  is  unsettled, 
tiie  rule  adopted  by  other  commercial  nations,  and  especially 
by  so  old  a  nation  as  France,  approved  as  it  is  in  the  United 
States  by  authority  so  high  as  that  of  Mr.  Chancellor  Kent, 
is  worthy  of  respectful  consideration,  if  indeed  it  should 
not  be  implicitly  followed. 

The  rule  as  laid  down  by  Kent  and,  as  established  in 
France,  is  one  demanded  by  public  policy,  for  reasons  simi- 
lar to  those  that  caused  the  adoption  of  the  rule  deducting 
one-third  new  for  old  in  the  case  of  repairs.  This  is  a  pos- 
itive rule,  originating  in  the  convenience  of  having  a  deter- 
minate and  precise  test  in  all  cases,  which,  by  its  universality 
and  uniformity,  may  render  unnecessary  inquiries  into  mat- 
ters and  circumstances  necessarily  uncertain,  and  which  cir- 
cumstances are  rather  calculated  to  perplex  than  elucidate. 
See  Smith  v.  BeUj  2  Caines  Cases  in  Error,  157. 

In  the  case  at  bar  the  vessel  was  never  heard  from  after 
sailing,  hence  it  is  impossible  to  prove  anything  about  her 
directiy.  She  may  have  been  lost  by  foundering  at  se^,  by 
fire,  by  lightning,  by  a  sudden  squall,  (and  in  no  violent  or 
long  protracted  tempest,)  or  from  other  causes,  the  existence 
of  which  could  be  known  only  in  her  immediate  vicinity. 
The  circumisitances  to  be  proved  as  contended  for  by  defend- 
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ftnts  —  as  of  the  weather,  &c.,  —  are  of  a  moat  uncertain 
and  unsatisfactory  character ;  the  case  at  bar  in  effect  find- 
ing that  no  positive  proof  of  loss  can  be  produced. 

The  rule  of  deducting  one  third  new  for  old  has  been 
adopted  on  the  ground  of  public  policy,  and  to  prevent  a 
multiplicity  of  suits,  although  by  its  application  an  exactly 
correct  result  can  never  be  arrived  at,  and  in  many  cases 
the  result  may  be  very  far  from  correct ;  and  although  the 
value  of  the  old  and  of  the  new  is  capable  of  being  proved, 
while  in  the  case  at  bar  the  time  of  the  loss  is  not  capable 
of  being  proved,  nor  is  the  loss  itself  capable  of  proof  ex- 
cept as  a  legal  presumption  arising  solely  fix)ni  lapse  of 
time,  and  not  from  weather,  storms,  &c. 

If  the  ruling  contended  for  by  defendants  is  adqpted,  in 
every  instance  of  a  missing  vessel  insured  when  last  heard 
of,  a  trial  must  be  had  to  establish  the  fact  of  the  time  of 
loss,  and  the  fact  that  there  are  two  policies  does  not  alter 
it.  If  this  rule  be  adopted,  if  there  had  been  no  second 
policy,  the  plaintiffs  in  the  case  at  bar  must  prove  the  vessel 
lost  before  the  expiration  of  the  first  policy,  or  he  could  not 
recover,  althou^  the  vessel  had  not  been  heard  from  for 
any  number  of  years. 

In  the  case  at  bar  the  ship  has  not  been  heard  of  for  a 
sufficient  time  to  raise  the  legal  presumption  of  loss,  and 
abandonment  has  been  duly  made,  as  the  case  finds  (aba<i- 
donment,  however,  was  not  necessary,  and  so  it  is  decided,) 
plaintiffs  may  go  to  the  jury  in  this  case,  which  has  no  neces- 
sary connection  with  the  suit  on  the  second  policy,  nor  is 
that  suit  now  before  this  Court,  the  uncertain  circumstances 
about  weather,  &c.,  that  each  party  may  be  able  to  prove  to 
the  jury,  may  not  satisfy  them  that  the  plaintiffs  have  proved 
the  loss  to  have  happened  before  the  expiration  of  this  pol- 
icy, thfe  onus  of  doing  which  defendants  contend  to  be  on 
the  plaintiffs,  and  the  defendants  may  recover  a  verdict  in 
this  suit. 

Then  upon  a  trial  of  the  suit  upon  the  second  policy,  the 
plaintiffs  may  not  be  able  to  prove  such  circumstances  as  to 
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the  weather,  &c.,  as  to  satisfy  the  jury  that  they  have 
proved  the  loss  to  have  happened  after  the  expiration  of  the 
first,  and  after  the  commencement  of  the  second  policy,  and 
plaintiffs  may  lose  the  suit  on  that  policy,  and  thus  by  estab- 
lishing a  rule  that  plaintiffs  must  prove  not  only  that  the  ship 
is  lost,  (which  loss  is  a  presumption  of  law  after  a  certain 
length  of  time  of  absence  without  being  heard  from,)  but 
also  the  time  of  loss,  the  disastrous  result  may  well  be  ar- 
rived at,  that  a  party  insured,  although  he  constantly  keeps 
an  insurance  on  his  ship,  each  policy  of  insurance  taking  ef- 
fect at  the  moment  the  one  before  it  expires,  may  not  be 
able  to  prove  enough  to  authoriza  a  jury  to  find  a  loss  in  a 
suit  on  any  one  particular  policy,  although  the  ship  may 
have  been  unheard  of  for  any  number  of  years,  and  without 
any  fault  of  his  own,  he  may  lose  both  ship  and  insurance, 
tiiough  constantly  insured ;  and,  if  his  policies  should  hap- 
pen to  be  in  different  offices  he  could  not  unite  them  in  one 
suit,  nor  in  such  case  would  the  verdict  in  one  suit  be  evi- 
dence admissible  on  the  trial  of  any  other,  and  this  disas- 
trous result  might  also  be  arrived  at,  if  defendants  should 
be  allowed  to  introduce  evidence  of  circumstances,  as  the 
weather,  &c.,  to  rebut  the  legal  presumption  of  loss.  If 
the  only  mode  by  which  a  loss  could  occur,  such  as  would 
render  insurers  liable,  was  by  a  violent  storm  extending  so 
&r  that  its  existence  must  be  known  to  some  one  by  whom 
it  could  be  proved,  there  would  be  more  reason  for  the  rule 
contended  for  by  defendants ;  but  this  is  only  one  among 
many  possible  modes  of  loss.  A  vessel  may  be  lost  by 
sadden  springing  of  a  leak  in  pleasant  weather,  by  lightning, 
by  fire,  by  a  water-spout,  by  collision  where  both  colliding 
vessels  are  lost  with  all  on  board,  by  a  sudden  squall  of 
limited  extent  and  short  duration,  by  striking  a  ledge  or 
rock  the  first  day  out,  which  resulted  in  her  sinking  that  day 
or  the  next  with  the  loss  of  ail  hands.  There  are  many 
modes  of  loss  in  case  of  a  ship  not  heard  from,  of  the  time 
of  which  loss  no  proof  could  be  had,  because  the  same 
proof  that  would  establish  such  a  loss,  would  also  establish 
.    Vol.  l.  26 


Digitized  by  VjOOQ IC 


202  MIDDLE  DISTRICT. 

Clifford  e.  Thomaston  Mnt.  Ins.  Co. 

the  existence  of  the  ship  at  time  of  loss,  and  she  would  be 
heard  from. 

The  circumstances  which  defendants  claim  should  or  maj 
be  proved,  only  tend  to  prove  that  the  vessel  may  or  may 
not  have  probably  been  lost  in  some  tempest  or  ^xmn  of 
sufficient  duration  and  extent  to  be  known  at  a  distance  from 
her,  or,  that  as  there  was  no  storm  known  of  tiiat  character, 
while  she  was  under  the  first  policy,  she  probably  was  not 
lost  by  any  such  storm.  BvJt  these  drcumstcmoes  do  noi  in 
the  least  degree  tend  to  prove  that  she  might  not  have  been 
hsty  even  the  very  day  she  was  last  Jkeard  of^  by  some  one  of 
the  accidents  above  named  y  amd  it  will  be  readily  perceived 
thai  of*sueh  accidents  no  proof  could  possibly  be  had^  withotU 
at  same  tims  proving  the  existence  of  the  ship  at  time  of  Ae 
accident^  and  then  she  woidd  not  be  a  vessel  of  which  there 
was  no  netos.  And  it  would  seem  that,  the  legal  presump- 
tion of  loss  existing,  defendants,  should  not  be  allowed  ta 
attempt  to  rebut  the  efibct  of  tiiat  presumption,  when  it  is 
selfrcvident  that  it  is  in  the  nature  of  things  impossible  t^ 
mtroduce  any  evidence  tending  even  to  prove  that  she  waff 
not  lost  before  the  policy  expired,  by  some  one  of  the  great 
majority  of  the  usual  causes  of  loss.  In  the  case  at  bar,  the 
brig  insured  sailed  from  Boston  either  on  the  iih  or  9tk  day 
of  January,  1856 ;  the  policy  sued  in  this  case  expired  Jaa- 
uary  13th,  1856.  This  policy  was  on  her  nine  days,  as 
plaintiffs  contend,  but  at  least  four  days,  as  defendants  ad- 
mit ;  within  these  nine  or  four  days  she  may  have  been  from 
600  to  1300  miles  distant  from  Boston,  allowing  her  to  have 
had  only  a  six  knot  breeze. 

Suppose,  for  the  sake  of  the  argument,  that  defendants 
could  prove,  with  mathematical  certainty,  that  she  was  not 
lost  on  or  before  the  13th  day  of  January,  1856,  by  any 
storm  or  stress  of  weather  (instead  of  only  being  able  to  in- 
troduce certain  circumstances  tending  to  prove  this,  wfaidi 
is  all  they  claim  to  be  able  to  do,)  would  such  certain 
evidence  in  the  least  tend  to  prove  that  she  was  not  lost  by 
some  one  of  the  many  otiier  causes  above  named,  and  so 
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long  as  it  18  pofisible  that  an  insured  vessel,  not  beard  from^ 
jaay  have  been  lost  within  the  time  covered  by  policy  of  in- 
surance, by  any  cause  which  would  render  the  insurer  lia* 
Ue,  hut  whidi  cause  could  not  possibly  be  proved  without 
at  same  time  proving  existence  of  the  vessel  at  time  of  loss, 
does  it  not  follow  by  the  most  strict  rules  of  logic  that  de- 
fendants shall  not  be  allowed  to  rebut  thQ  legal  presumption 
of  lofis,  arising  from  lapse  of  time  since  heard  from,  by  in- 
troducii^  testimony  tending  to  show  that  she  probably  was 
not  lost  by  some 'one  or  more  of  many  possible  modes  of 
loss,  they  not  contencBng  that  it  was  possible  to  introduce 
testinoKmy  even  tending  to  show  that  there  might  not  have 
been  a  loss  occasioned  by  many  of  the  causes,  and  indeed 
by  a  majority  of  the  causes,  that  usually  occasion  loss.  The 
impossibility  of  doing  this  in  many  instances  is  perfectly 
apparent. 

Defendants  should  be  able  to  prove  that  the  loss  of  the 
brig  could  not  possibly  have  been  occasioned  within  the  time 
covered  by  the  first  policy,  by  any  cause  of  such  a  character 
as  would  render  the  insurers  liable.  To  do  this  is  imposai- 
lie;  therefore  plaintifis  should  have  judgment. 

To  use  the  form  of  expression  before  quoted  from  the 
Guidon  de  la  mer,  the  time  of  loss  is  to  be  proved  ^Hf  it 
may  66,"  and  as  is  there  stated,  this  '*  if  it  may  he  decides 
the  question  against  the  insurer." 

Jff  it  voere  possible  for  the  injured  to  prove  the  exact  time 
<^  losSf  he  would  be  obliged  so  to  doj  he  taking  the  onus  pro- 
bandi* 

If  it  were  possUAe  for  the  insurers  toprove^  or  even  iopro^ 
duee  testim^my  tending  to  prove  that  the  vessel  was  not  lost 
withm  the  time  covered  by  the  policy  ^  by  any  peril  for  which 
insurers  would  be  liable^  they  would  be  allowed  to  prove  it. 

As  both  these  prepositions  involve  an  impossibility  ^  it  may 
not  be^  and  the  proposed  testimony  as  to  time  of  loss  is 
neither  demanded  iwr  to  be  allowed. 

It  will  be  noticed  that  the  proof  of  loss  when  a  vessel  is 
not  heard  from,  does  not  depend  in  any  degree  upon  evi* 
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dence  of  storms,  weather,  <&c.,  or  of  any  such  circumstancesy 
which  may  or  may  not  tend  to  show  a  loss  by  storms,  or  in 
any  other  way,  at  any  time,  but  it  is  a  legal  presumption  of 
loss  arising  solely  from  lapse  of  time  since  the  vessel  was  last 
heard  from. 

Different  rules  have  been  adopted  by  different  commercial 
countries,  as  to  what  length  of  time  a  vessel  must  be  at  sea 
and  not  heard  from,  in  order  to  raise  a  legal  presumption  of 
loss.  In  Spain,  if  on  a  voyage  to  the  East  Indies,  this  time 
is  a  year  and  a  half.  In  France,  the  tune  is  one  year  on 
common  voyages,  and  two  years  on  distant  voyages. 

Emerigon  states,  p.  615, — *^It  suffices  that  after  one  year 
or  two,  the  assured  declares  that  there  are  no  news  of  his 
vessel,  to  entitle  him  to  claim  payment,  unless  the  insurers 
prove  the  contrary."  It  is  evident  that  this  proof  of  the 
contrary,  the  onics  of  which  is  on  the  insurers,  must  be 
proof  of  being  heard  from,  not  proof  of  weather,  season, 
&c.,  as  contended  for  by  defendants. 

In  England  and  the  United  States,  no  certain  time  is  fixed 
when  a  missing  vessel  shall  be  presumed  to  be  lost.  Phil- 
lips on  Insurance,  vol.  2,  page  661,  states  the  rule  to  be, 
**  A  vessel  not  heard  from  for  some  while  after  reasonable 
time  for  intelligence,  is  presumed  to  have  been  lost  by  perils 
of  the  sea." 

It  will  be  perceived  that  the  presumption  of  loss  depends 
upon  time  alone  since  heard  frx)m — either  one  and  a  half 
years,  as  in  Spain,  one  or  two  years,  as  in  France,  or  a  rea- 
sonable time,  as  in  England  and  the  United  States.  How 
long  a  time  would  be  a  reasonable  timCj  within  which  a  ves- 
sel must  be  heard  from,  would  of  course  depend  much  upon 
the  length  of  her  intended  voyage.  In  the  case  at  bar,  de- 
fendants do  not  contend  but  that  sufficient  time  had  elapsed 
before  the  commencement  of  this  suit,  to  raise  the  legal  pre- 
sumption of  a  loss  of  the  brig.  Nor  can  they  contend  that 
the  law  requires  any  fmi^her  or  other  proof  than  of  the  lapse 
of  time  since  heard  from,  to  establish  the  loss,  and  it  would 
seem  that  the  loss  being  admitted,  they  should  not  be  al- 
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lowed  to  say  to  plaintiffs  in  this  suit,  in  addition  to  proof  of 
loss  by  the  legal  presumption — you  must  also  prove  that 
the  loss  took  place  before  January  13,  1856,  to  entitle  you 
to  recover.  If  defendants  can  take  this  position,  what  is 
the  propriety,  or  what  the  use  of  proving  the  lapse  of  time 
since  the  vessel  was  heard  from? 

Such  a  position  would  in  fact  militate  with  and  abrogate 
the  principle  that  lapse  of  a  reasonable  time,  since  tiie  vessel 
was  heard  from,  proves  the  loss.  This  rule  is  well,  estab- 
lished, but  of  what  benefit  is  it  to  tiie  assured  if  he  is  also 
obliged  to  prove  when  the  loss  occurred,  to  entitle  him  to 
recover — or,  if  not  exactly  the  day  when,  in  the  case  at  bar, 
that  it  occurred  within  the  four  or  nine  days  before  Jan- 
uary 14, 1856,  being  a  very  small  portion  of  the  time  neces- 
sary to  raise  the  implication  of  loss. 

The  ruling  contended  for  by  defendants  also  contradicts 
Mr.  Chancellor  Kent's  statement  of  ttie  rule,  which  is,  that 
the  loss  is  presumed  to  have  happened  immediately  after  the 
date  of  the  last  news. 

It  is  much  2)etter  to  have  a  well  established  rule,  prevent- 
ing multiplicity  of  suits,  rather  than  to  leave  each  case  to  be 
settled  upon  a  nice  balancing  of  remote  and  uncertain  cir- 
cumstances and  possible  contingencies,  when  it  is  evident 
from  the  fiEU^  admitted,  that  no  direct  proof  can  be  had, 
nor  can  any  evidence  be  had  of  the  most  numerous  class  of 
causes  which  may  have  occasioned  the  loss — and  this,  too, 
when  it  may  be,  that  although  there  is  no  doubt,  by  reason 
of  lapse  of  time,  that  a  ship  is  lost  while  under  some  one  of 
many  policies,  it  may  be  utterly  impossible  to  prove  any 
such  circumstances  as  would  authorize  a  verdict  that  she  was 
lost  within  the  time  covered  by  any  one  insurance. 

When  a  defendant  admits  that  a  fiEict  is  incapable  of  proof, 
we  contend  that  he  should  not  be  allowed  to  attempt  to 
prove  it ;  nor  should  he  be  allowed  to  throw  upon  the  plain- 
tiff the  onus  of  proWng  it. 

In  the  case  at  bar,  the  insiu*ed  vessel  was  known  to  be  in 
existence  when  the  first  policy,  being  the  one  sued  in  this 
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cade,  was  issued.  The  second  policy,  alluded  to  in  the  re- 
port of  the  £atets  in  this  case,  but  wldch  is  not  induded  in 
ithis  suit,  was  applied  for  January  26,  1856,  and  is  dated 
January  28,  1856,  and  is  for  one  year  firom  January  13, 
1656,  at  noon.  The  plaintiffs,  therefore,  can  prove  that  the 
brig  insured  had  an  existence  when  the  first  policy  attached,  . 
and  that  they  had  an  insurable  interest  in  her  when  she  was 
insured --^and  then  proving  that  she  has  not  been  heard  from 
for  a  reasonable  length  of  time,  which  is  admitted,  they 
make  out  tiieir  esse  and  should  recover.  The  brig  had  not 
been  heard  from  ^boce  the  4th  or  9th  day  of  January,  1856 ; 
this  was  either  four  or  nine  days  b^ore  the  second  policy 
attached,  if  it  ever  did  attach,  and  nineteen  or  twenty-four 
days  before  its  date,  and  it  is  impossible  for  plaintiffs  to 
prove  that  the  vessel  had  any  existenoe,  or  that  they  had  • 
any  insurable  interest  in  her,  either  on  the  28th  or  on  the 
ISth  day  of  January,  1856*  In  this  particular  it  differs 
from  a  case  where  a  second  policy  is  taken  out  while  the 
vessel  is  in  port,  or  known  to  be  in  existence,  whidi  policy 
is  to  take  effect  at  a  future  time  when  a  prior  policy  will  ex- 
pire, and  tbte  vessel  sails  before  the  expiration  of  ih^  first 
policy,  and  is  never  heard  from  after,  of  which  charactw 
may  be  found  one  or  two  exceptional  cases,  but  none  in  this 
State.  The  diffN:*ence  is,  that  in  the  cases  supposed  the  sec- 
ond insurance  was  agreed  upon  and  the  second  policy  issued, 
while  the  vessel  was  in  port. 

I  would  call  the  attention  of  the  Court  to  the  fiEu^t,  that 
Ihe  first  policy  in  the  case  at  bar  is  for  $2000  on  one  quarter  • 
of  the  brig  for  Woodbridge  Clifford  and  whom  it  may  oon- 
cem,  being  as  the  writ  diows,  Elbridge  Huff  and  Jamea 
Chase.  The  second  policy  is  only  on  one-eighth  of  the  brig, 
and  is  for  $1000  only,  and  for  Woodbridge  Clifford  alone, 
so  that  tJiere  is  no  second  policy  on  one  of  the  eighths  of 
the  brig  which  is  ingluded  in  the  first  policy ;  and  the  second 
policy  is  in  no  sense  a  renewal  of  the  first  policy. 

It  is,  I  contend,  wholly  immaterial  in  the  decision  of  Hiis 
cpse,  whetiber  or  not  there  was  any  second  policy;  but 


Digitized  by  VjOOQ IC 


LINCX)LN,  1861.  207 


Cllfibcd  9.  ThomiBtoit  Mut.  Ins.  Co. 


should  the  Court  be  of  the  opinion  that  this  makes  any  dif- 
ference, it  will  be  seen  that  as  to  $1000,  and  as  to  one-eighth 
of  the  brig,  there  was  no  second  insurance,  and  that  Elbridge 
HujSr  and  James  Chase,  two  of  the  plaintiffs  in  tiiis  suit,  had 
no  second  insurance  on  their  interest  in  the  brig. 

The  rule  cbntended  for  by  plaintiffs  is  in  accordance  with 
ri^  reason  and  soimd  logic,  and  is  demanded  by  public 
policy  as  preventing  a  multiplicity  of  suits,  and  setting  at 
rest  a  question  of  doubt  and  uncertainty. 

Gfouldy  for  the  defendants. 

This  case  is  now  presented  to  ascertain  upon  what  prin* 
ciples  the  trial  of  it  should  proceed.  Is  there  any  rule  of 
law  which  will  determine  it?  Is  proof  of  usage  admissible 
to  control  it?  Is  there  any  presumption  of  loss  in  the  case 
of  missing  vessels,  and,  if  so,  when  will  it  arise?  Is  there 
anything  which  takes  the  case  out  of  the  general  rule,  that 
the  burden  is  upon  the  plaintiff,  to  prove  that  the  loss  took 
place  within  the  life  of  the  policy?  If  not,  what  proof  may 
be  r^arded  as  sofikient  to  andiorize  a  jury  to  find  a  loss? 

**  When  a  missing  vessel  shall  be  presumed  to  have  per- 
ished by  perils  of  the  sea  depends  upon  circumstances,  and 
there  is  no  precise  time  fixed'  by  the  English  law.**  3  Eenf  s 
Com.,  301.  See,  also,  2  Amould's  Ins.,  793-4 ;  Ghreene  v. 
Broumy  2  Strange,  1199 ;  Houstman  v.  Thomtotij  Holt's 
N.  P.,  242 ;  Newley  v.  Beedy  cited  in  Marshall's  Ins.,  490 ; 
Koster  v.  Seed,  6  Banu  &  Cres.,  19 ;  Brawn  A  al.  v.  JTeiU 
son  &  aLj  1  Caines,  525 ;  Gordon  v.  Brotcn^  2  Johns.,  150 ; 
Baddock  V.  Franklin  Ins.  Co.,  11  Pick.,  237;  Cohen  v. 
Binkler/,  2  Camp.,  51 ;  2  Greenl.  Ev.,  §  386 ;  3  Starkie's 
Ev.,  1165-6;  Parks' Ins.,  (7th  ed,,)  106;  2  Phillips' Ins., 
465,  (ed.  of  1834.) 

But  all  the  cases  fiimish  no  definite  aid  in  this  case.  No 
presumption  of  loss  could  arise  from  lapse  of  timej  the  pol- 
icy having  but  four  days  to  run,  when  the  vessel  sailed  on  a 
voyage  of  thirty  or  forty  days,  and,  so  fSsur  as  is  known,  no 
such  storm  occurred  dcuring  the  first  of  the  voyage,  as  to 
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render  it  reasonably  certain  that  the  vessel  was  lost  during 
the  life  of  the  policy. 

What  will  the  jury  be  autHorized  to  do?  In  CoUs  v. 
Mar.  Ins.  Co.,  3  Wash.,  C.  C.  R.,  161,  it  is  said  that,  •^it 
is  not  enough  for  the  assured  to  prove  that  there  was  a 
storm,  or  any  other  peril  encountered  by  the*  ship  during 
the  voyage,  but  he  must  also  show  that  the  loss  was  caused 
thereby."  See  also,  Coffin  v.  Phcmix  Ins.  Co.,,  15  Pick. 
291. 

Kent,  as  cited  by  plaintiffs,  is  simply  stating  a  rule  of 
foreign  law,  (French,)  while  he  expressly  states  that  no  such 
rule  obtains  in  England  or  in  this  country. 

The  question  is  not,  whether  the  vessel  is  lost,  but  was 
she  lost  within  the  life  of  the  policy? 

The  present  lapse  of  time,  is,  undoubtedly,  sufficient  to 
raise  the  presumption  of  loss ;  but  did  the  lapse  of  four 
days  after  the  vessel  sailed,  raise  the  presumption  that  she 
was  lost  within  the  life  of  the  policy? 

The  opinion  of  the  Court  was  drawn  up  by 
May,  J. — Insurance,  for  $2000,  was  effected  by  the  plain- 
tiffs, in  the  defendant  company,  by  a  policy  upon  one-fourth 
of  the  brig  Hesperus  for  one  year  from  the  13th  day  of 
January,  1855,  at  noon,  upon  which  policy  this  action  is 
brought.  The  brig  sailed  from  Boston  for  the  Lobos  Islands 
not  more  than  nine  days  before  the  expiration  of  said  pol- 
icy, the  voyage,  ordinarily,  requiring  from  thirty  to  forty 
days,  and  has  not  been  heard  from  since  her  departure. 
Subsequently,  Woodbridge  Clifford,  one  of  the  plaintiffs, 
effected  another  insurance  in  the  same  company,  upon  one- 
eighth  of  said  brig,  the  risk  commencing  at  the  termination 
of  the  first  policy. 

It  is  conceded  by  the  defendants  that  the  brig  had  been 
missing  for  a  period  of  time,  sufficiently  long  to  raise  the 
presumption  of  her  loss  prior  to  the  commencement'  of  this 
suit;  and  the  only  question  now  raised,  is,  whether  the 
common  law  which  prevails  in  this  State,  has  any  fixed  rule 
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'  by  which  the  loss,  in  case  of  missing  vessels,  is  to  be  pre- 
sumed as  having  occurred  immediately  after  the  date  of  the 
last  news,  so  that  the  loss  must  fall  under  the  policy  then  in 
force,  without  regard  to  any  evidence  offered  touching  the 
state  of  the  weather  after  sailing,  the  dangers  of  the  voyage 
in  its  various  parts,  the  season  of  the  year,  and  other  cir- 
cumstances tending  to  show  when  the  loss  probably  occur- 
red.    It  is  contended  for  the  plaintiff,  that  such  is  the  law. 

The  authorities  cited  by  the  counsel  for  the  plaintiffs,  in 
his  very  able  argument  upon  the  question  presented,  clearly 
show  that  the  rule  he  contends  for  is  the  law  of  Fraflce ; 
and  the  reasons  which  he  presents,  as  tending  to  show  the 
propriety  and  necessity  of  the  rule,  are  not  without  great 
force.  It  appears,  however,  that  this  rule  as  stated  by 
Emerigon,  and  other  distinguished  foreign  writers,  had  its 
origin,  not  in  the  common  law,  but  in  an  ancient  ordinance 
of  the  French  government.  So,  too,  the  same  government, 
as  well  as  Spain  and,  perhaps,  some  other  European  States, 
has  its  fixed  rule  as  to  what  length  of  time  a  vessel  must  be 
at  sea,  without  being  heard  from,  in  order  to  raise  a  pre- 
sumption of  loss.  The  time,  however,  differs  in  different 
countries  and  in  different  voyages.  The  commercial  policy 
of  each  of  the  governments  referred  to,  has,  however,  made 
the  rule  as  to  time,  when  a  presumption  of  loss  shall  arise, 
absolute  in  each  particular  case. 

No  case  has  been  cited,  in  this  country  or  from  England, 
in  which  it  has  been  held  that  the  common  law  has  any  fixed 
time  within  which  the  loss  of  a  missing  vessel,  unheard 
from,  is  to  be  presumed,  and,  when  presumed  from  the  facts 
and  circumstances  of  the  case,  no  case  is  found  fixing  the 
precise  time  of  the  loss  or  that  it  occurred  immediately  after 
the  latest  news.  On  the  contrary  all  the  cases,  so  far  as 
any  have  been  cited  or  examined,  show  that  the  question 
when  a  presumption  of  loss  arises,  is  a  question  of  fact  for 
the  jury,  to  be  determined  in  view  of  all  the  facts  and  cir- 
cumstances in  the  case ;  and,  when  a  presumption  of  loss 
Vol.  l.         .  27 
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has  arisen,  the  question  as  to  the  preci$e  time  ivhen  it  oocnr- 
red,  is  to  be  determined  in  the  same  way. 

In  the  case  of  Brown  &  ai.  y.  Jfidson  A  oLf  1  Caiiies, 
525,  <dted  in  defence,  it  appears  that  the  missing  yess^  sail- 
ed from  Norfolk,  Ya.,  for  New  Yovk,  March  4,  1801,  tbe 
policy  expiring  the  28tfa  of  the  same  montii ;  And  the  ques- 
tion, whether  the  loss  happened  within  the  life  of  the  policjr, 
was  submitted  to  the  jury  under  instructions  from  the  pre- 
siding Judge,  that  tiiey  must  determine  the  time  of  the  loss 
from  the  evidenoe  in  tiie  case,  and  this  instruction  was  held 
to  be  correct. 

In  Amould  on  Insurance,  yoL  2,  (Perkins'  2d  ed«,) 
p.  797,  the  author,  after  stating  the  rule  in  France  to  be 
that,  in  the  case  of  a  missing  ship,  the  loss  wiU  he  presum- 
ed to  haye  happened  immediately  a&er  the  last  news,  says 
that,  *4n  our  law  »o  Jixed  periods  are  established  after  whidi 
a  ship  not  heard  of  shall  be  deemed  to  haye  perished  at  sea, 
but  each  case  is  left  to  d^)end  on  its  own  circumstances  and 
the  judgment  of  practical  men.*'  As  no  authority  is  dted 
to  the  contrary  from  any  court  of  commoKi  law,  it  may  well 
be  presumed  that  Chancellor.  Ejsht,  in  the  extract  cited  from 
his  Commentaries,  yol.  3,  page  301,  had  reference  to  the 
French  rule  before  referred  to ;  but,  if  it  is  not  so,  he  is 
unsustained  by  any  respectabte  authority.  From  the  author- 
ities which  haye  been  cited,  and  many  others  thai;  might  be, 
we  haye  no  hesitancy  in  coming  to  the  conclusion  that  no 
such  rule  exists  at  common  law  as  that  for  which  the  ooim- 
sel  for  the  plaintiffs  contends. 

It  may  not,  howeyer,  be  needless  to  remark,  that  the  con- 
clusion to  whidi  we  haye  arriyed  is  greatly  str^igthened  by 
the  decided  cases  in  regard  to  the  precise  time  of  the  death 
of  a  person,  who  has  been  absent  from  the  place  of  his  resi- 
dence for  seyen  years  or  more,  without  being  heaid  from. 
The  cases  are  uniform  that,  althou^  the  presumption  of  Us 
death  arises  at  the  end  of  seyen  years,  yet  there  is  no  pre- 
sumption of  law  as  to  what  precise  time  it  occurred,  and  the 
time  of  his  death  is  to  be  determined  by  a  jury,  upon  the 
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drcamstances  of  the  case.  See  1  Greenl.  Ev.,  §  41,  note  3, 
and  cases  there  cited.  In  one  of  which,  that  of  Doe  y. 
Nepeanj  5  B.  &  Ad.,  86,  it  appears  that  the  person,  tiie 
tine  of  whose  death  came  in  question,  was  last  known  to 
have  sailed  in  a  vessel  which  was  never  heard  from,  and  yet 
tiie  Court  held  that  the  precise  time  of  his  death  was  for  the 
jury,  upon  tiie  facts  in  the  case.  In  thb  case,  in  tiie  ab- 
sence of  aU  othw  £ei^,  there  could  have  been  no  reasonable 
doubt  thai  the  death  of  tlie  person  in  que^on,  and  the  loss 
of  the  vessel  in  which  he  sailed,  were  simultaneous,  and  yet 
no  such  rule  as  is  now  urged,  was  contended  for.  See,  also, 
EagU  V.  Hmmetj  4  Brad.,  117 ;  Spencer  v.  Ropery  13  Ire- 
dell, 333.  This  class  of  cases  are  so  analogous  to  the  ques- 
tion before  us,  that  no  reason  is  perceived  why  the  same 
rule  should  not  apply  to  both  classes  of  cases. 

The  question,  as  to  the  admissibility  of  proof  to  show  an 
existing  usage  among  insurance  offices,  in  the  case  of  miss- 
ing vessels,  to  presume  that  the  loss  took  place  immediately 
after  the  last  news,  though  somewhat  discussed  by  the  coun- 
sel for  the  plaintiffs,  is  not  before  us,  and  therefore  is  not 
considered.  The  result  is,  t)iat,  according  to  the  agreement 
of  the  parties,  the  case  is  to  stand  for  trial. 

Action  to  stand  for  trial. 

Tenney,  C.  J.,  BiOE,  Cutting,  Goodbnow  and  Davis, 
JJ.,  concurred. 
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Fredeeick  Castner  versus  William  Slater  &  al. 

Whtte  A  had  agreed  in  writing  to  pay  the  debt  of  another,  and  B,  in  a  poet- 
ncript,  subscribed  by  him,  added,  **I  will  be  accountable  with  A,  according 
to  the  above  writing/'  an  action  lies  against  both  as  joint  contractors. 

The  discontinuance  of  an  action,  by  the  plaintiff,  against  the  "debtor,  and 
another  as  his  trustee,  in  which  there  was  a  reasonable  prospect  of  charging 
the  trustee,  was  a  sufficient  consideration  for  the  promise. 

By  the  terms  of  the  contract,  the  plaintiff  was  to  be  paid,  when  the  debtor  re- 
ceived his  money,  in  the  hands  of  the  trustee.  The  trustee  afterwards,  with 
the  debtor's  consent,  gave  his  promissory  note  to  a  third  person,  and  took 
the  debtor's  receipt  for  the  money :  —and  it  waa  held^  that,  in  legal  contem- 
plation, this  was  a  payment  to  the  debtor,  by  which  the  defendants'  promise 
became  absolute. 

Eeported  from  I^isi  Ptius  by  Goodenow,  J. 
This  was  an  action  of  assumpsit  upon  a  contract  which  is 
described  in  the  opinion  of  the  Court. 
The  facts  in  the  case  are  fully  stated  in  the  opinion. 

S.  8.  Marble^  for  the  plaintiff. 
Oouldy  for  the  defendant. 

The  opinion  of  the  Court  was  drawn  up  by 

Cutting,  J. — It  appears  that  the  plaintiff,  having  an  un- 
satisfied judgment  against  one  Samuel  Sticknej/y  on  May  17, 
1854,  employed  A.  JP.  OakeSj  an  attorney  at  law,  to  com- 
mence a  suit  thereon  against  him  and  John  H.  Kennedy ^ 
Esq. J  as  his  trustee;  that,  after  due  service  and,  while  the 
suit  was  pending,  viz.,  on  August  5,  1854,  Slater j  one  of 
the  defendants,  gave  to  Oakes  the  following  memorandum, 
to  wit: — 

"Mr.  Oakes,  Sir: — I  will  be  accoimtable  to  Mr.  Castner 
for  the  amount  of  the  execution  in  his  favor  v.  Samuel 
Stickney,  and  will  pay  the  same  whenever  Stickney's  money 
is  paid  to  him  from  Mr.  Kennedy."  To  this  is  added  a 
postscript  by  Calvin  Starrety  the  otiier  defendant,  as  fol- 
lows:— 

"Mr.  Oakes,  Sir : — I  will  be  accountable  with  Mr.  Slater 
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according  to  the  above  writing."  Upon  the  reception  of 
which,  and  in  consideration  thereof,  the  plaintiff's  suit  was 
discontinued. 

It  further  appears  that  Kennedy  y  at  the  time  service  was 
made  upon  him  as  trustee,  was  the  administrator  of  one 
JonatTian  Stickneyy  deceased  in  1850,  leaving  his  father, 
Samuel  j^tuJcney^  his  sole  heir ;  that  Kennedy ^  in  1852,  had 
received  from  the  sale  and  earnings  of  tiie  intestate's  interest 
in  the  brig  Denmark,  between  three  and  four  hundred  dol- 
lars ;  that,  in  1856,  he  settled  his  administration  account 
with  the  Judge  of  Probate,  to  whom  he  exhibited  Samuel 
Stickney*8  receipt  for  the  balance  due  after  deducting  his  ex- 
penses, as  a  voucher ;  although  the  money  was  suffered  to 
remain  in  his  hands,  he  having  given  his  note  for  the  same 
to  one  Christian  Bornheimevy  who  married  Samuel  Stick- 
ney^s  daughter ;  the  note  has  never  been  paid,  and  there  is 
no  evidence  that  payment  has  ever  been  demanded. 

In  defence  it  is  contended,  firsts  that  the  memoranda,  as 
signed  by  the  defendants,  do  not  constitute  them  joint 
promisors  as  alleged  iii  the  writ,  but  we  think  otherwise. 
Slater  says : — ''I  will  be  aqpountable  to  Mr.  Castner;"  and 
Starret  says : — "I  will  be  accountable  with  Mr.  Slater  ac- 
cording to  the  above  writing."  If  one  man  is  accountable 
with  another  to  perform  a  contract,  it  is  difficult  to  perceive 
why  they  may  not  be  legally  considered  as  joint  contractors. 
The  legal  effect  of  Starret's  postscript  is  the  same  as  if  he 
had  signed  his  name  to  the  writing  above,  under  Slater's,  so 
&r  as  it  respects  the  plaintiff,  who  has  declared  accordingly. 

In  the  second  place,  it  is  urged  that  there  was  no  consid- 
eration for  the  promise.  This  point  is  entirely  unsupported, 
be<)ause,  upon  the  strength  of  that  promise,  the  plaintiff  dis- 
continued his  suit  then  pending  against  Samuel  Stickney 
and  his  trustee,  when,  otherwise,  he  had  a  fair  prospect  of 
ultimately  recovering  his  debt. 

Thirdly  J  it  is  said  that  the  agreement  was  to  pay  '^when- 
ever Stickney's  money  is  paid  to  him  from  Mr.  Kennedy," 
and  that  the  money  has  never  been  so  paid.    The  transao- 
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tions  between  Stieknet/^  his  son-inJaTr  Bornheimery  imd 
Kennedy  y  in  rekticm  to  tiie  fiinds  in  the  hands  of  the  latter, 
appear  to  have  been  an  attempt  to  evade  a  legal  responsi- 
bility ;  otherwise  why  i^ould  Kennedy  give  his  note  to  the 
son  and  take  the  fitther^s  receipt  as  a  voucher,  and  as  such 
presented  to  and  received  by  the  Probate  Judge  in  the  set- 
tlement of  his  administration?  But  the  reason  assigned  is, 
that  the  administrator  was  unwilling  to  pay  the  money  over 
to  the  lawful  heir,  because  he  was  an  aged  person  and  not 
capable  of  taking  care  of  it ;  but,  at  the  same  time,  he  was 
willing  to  take  his  receipt  acknowledging  payment  to  him 
aa  conclusive  evidence  in  tiie  Probate  Court  of  such  fiict. 
Such  a  reason,  under  all  tiie  circumstances,  would  seem  to 
be  more  ostensible  than  real.  The  note  given  to  the  son  in-* 
stead  of  the  money,  with  the  consent  of  the  &ther,  as  man" 
ifested  by  his  receipt,  was  in  legal  contemplation  a  payment 
to  the  latter,  and,  on  the  happening  of  that  event,  ti^  de- 
fendants' promise  became  absolute^ 

Defendants  de/hulted. 

Teijney,  0.  J.,  Rice,  May,  Goodbnow  and  Davis,  JJ., 
concurred. 


President,  DcBEoroits  &  Co.  of  North  Bank  versus 
Geobgb  W.r  Brown  <&  Tnuitees. 

After  the  plaintiflh  had  commeneed  this  action  upon  the  notes  declared  on,  they 
instituted  another  action,  for  the  same  cause,  in  another  State,  and  caused 
personal  sendee  to  be  made  on  the  defendant,  who  appeared  and  defended 
until  judgment  was  rendered  against  him  for  the  amount  of  the  notes  and 
for  costs:— aful  U  toot  AdMthat  the  judgment  thus  rendered  is  a  bar  to  their 
reoorerlng  in  this  suit 

On  Eeport  from  Msi  Prius^  Goodbnow,  J.,  presiding. 
The  material  &cts  in  the  case  appear  from  the  opinion  of 
the  Court. 
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EugghSj  for  the  plaintilBk 

Grould  and  Wm.  Fessenden^  for  the  defendant. 

The  opiaion  of  the  Court  was  drawn  up  by 

Tenket,  C.  J. — Tins  is  an  action  against  the  defendant, 
as  indorser  of  two  negotiable  promissory  notes  of  hand. 
The  deface  is,  that,  after  this  suit  was  commenced,  the 
plaintiffs  caused  another  suit  to  be  instituted  in  the  State  of 
New  York,  against  the  defendant  for  the  same  cause ;  that 
personal  service  was  made  upon  him,  and  he  appeared  in 
oourt,  answered  to  the  action,  and  defended  till  judgment 
was  rendered  against  him  for  the  amount  of  the  two  notes 
declared,  and  for  costs. 

The  &)ctrine  is  well  established,  that  a  judgment,  be- 
tween parties,  both  c^  whom  are,  and  have  been,  resident 
in  this  State,  of  a  Court  having  jurisdiction  of  the  subject 
matter,  of  ano&er  of  the  United  States,  when  personal  ser- 
vice of  the  original  writ  was  made  on  the  defendant,  who 
appeared  in  court,  answered  to  the  action  and  made  defence, 
is  valid  and  entitled  to  the  same  feitii  and  credit  that  judg- 
Bients  rendered  within  our  own  jurisdiction  are  entitled  to. 
Bissea  y.  Briggs,  9  Mass.,  462;  Hall  v.  Williams,  10 
Maine,  278;  HaU  d  ah  v.  WiMiams&ah,  6  Pick.  232; 
Middlesex  Bank  v.  Butman,  29  Maine,  19 ;  Cleaves  v.  Lord, 
42  Maine,  290. 

Hie  plaintifis  instituted  this  suit  on  Jan.  11,  1858.  And, 
on  Jan.  21, 1858,  they  commenced  a  suit  for  the  same  cause, 
against  the  defendant,  in  New  York,  caused  personal  ser- 
vice to  be  made  upon  him,  who  appeared  in  oourt,  answered 
to  the  action  by  oounsel  and  defended  the  same  till  judg- 
ment was  rendered,  on  August  14,  1858.  No  defence  was 
made,  on  the  ground  of  the  pendency  of  the  action  in  this 
State. 

The  question  presented  for  our  consideration  is,  whether 
the  judgment,  so  obtained  in  the  State  of  New  York,  was  a 
nullity,  or  can  be  avoided,  by  proof  that  this  action  was 
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pending  when  the  other  was  conunenced  and  when  judg- 
ment was  rendered  thereon. 

It  is  hardly  necessary  to  remark,  that  the  facts,  upon 
which  it  is  insisted,  for  the  plaintiffs,  that  the  judgment  is 
one  which  is  void  or  can  be  avoided,  not  being  in  any  man- 
ner made  known  to  the  Court  in  New  York  by  them,  during 
the  pendency  thereof,  can  have  no  effect  by  possibility  to 
invalidate  that  judgment.  It  would  certainly  be  a  very 
novel  mode  of  reversing  a  judgment  rendered  by  a  Court, 
having  jurisdiction  of  the  parties  as  well  as  the  subject 
matter,  and  which  the  plaintiffs  sought  to  obtain,  and  did 
obtain.  If  the  pendency  of  the  present  action  was  known 
to  the  defendant  at  the  time  he  had  the  right  to  file  a  plea 
in  abatement  for  that  cause,  he  could  have  done  so,  but,  if 
he  chose  to  waive  that  defence,  the  plaintiffs  could  not  then 
or  at  this  term  complain,  and  invoke  this  waiver,  to  the 
prejudice  of  him.  If  they  had  not  desired  to  prosecute  that 
action  to  judgment,  after  it  was  commenced,  they  could  at 
any  moment  have  discontinued  at. 

That  judgment  must  be  treated  as  having  every  element, 
and  all  the  effects  of  a  judgment  rendered  within  this  State 
for  the  same  cause,  between  the  same  parties.  The  con- 
tract upon  which  that  judgment  was  recovered,  is  merged 
therein  and  extinguished  thereby.  It  constitutes  a  new  debt, 
having  its  first  existence  at  the  time  it  was  rendered.  J9M- 
brooJc  V.  JFosSj  27  Maine,  441 ;  JPike  v.  McDonald  c6  oi., 
32  Maine,  418.  An  action  may  be  maintained  thereon  in 
this  State,  and,  if  it  should  be  treated  as  no  bar  to  the  pres- 
ent suit,  the  plaintiff  would  have  twb  judgments  against 
the  same  defendant  for  the  same  cause  of  action. 

Plaintiffs  nonsuit. — Judgment  for  defendant. 

Rice,  Cutting,  Mat,  Goodenow  and  Davis,  JJ.,  con- 
curred. 
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State  peraus  Plummer. 

An  indictiiient  for  perjury  is  fatally  defective,  from  which  it  does  not  appear 
with  certainty,  that  at  the  time  the  offence  is  charged,  the  tribunal,  which 
administered  the  oath,  and  before  which  the  testimony  was  given,  had  juris- 
diction of  the  matter  th«i  on  triaL 

ExoEPnoNS  from  the  ruling,  pro  JbrmUy  at  Iftsi  Prius^ 
of  Rice,  J. 

This  was  an  indictment  for  perjury,  to  which  a  general 
demurrer  was  filed,  which  was  overruled,  profomuij  by  the 
presiding  Judge,  after  joinder.     The  defendant  excepted. 

There  were  numerous  causes  of  demurrer,  relied  on  in  the 
written  arguments  of  Oould  and  Hubbard^  for  the  defendant. 
Drummondy  Attorney  General,  submitted  the  case  on  the 
argument  furnished  by  the  prosecuting  officer  for  the  county 
of  Lincoln. 

The  case,  so  far  ad  the  Court  found  it  necessary  to  con- 
sider it,  will  fully  appear  from  their  opinion,  drawn  up  by 

Tennet,  C.  J. — Many  defects  in  the  indidlment  are  re- 
lied npon,  in  the  defendant's  argument,  as  being  sufficient 
to  sustain  the  demurrer  thereto.  We  propose  to  consider 
only  one,  as  being  decisive  of  the  question  presented. 

R.  S.  of  1857,  c.  122,  §  1,  defines  the  crime  of  perjury. 
There  must  be  some  proceeding,  matter  or  thing,  to  which 
the  oath  was  taken ;  and,  by  the  common  law,  the  indict- 
ment must  set  it  forth  so  as  to  exhibit  its  character  and  the 
jurisdiction  of  it  by  the  Court  or  magistrate.  8tate  v.  Han- 
soHj  39  Maine,  337 ;  8tate  v.  Thurstin,  35  Maine,  205.  It 
must  appear  with  certainty,  from  the  indictment,  that,  at  the 
time  of  the  false  swearing  alleged,  the  tribunal  which  ad- 
ministered tiie  oath,  and  before  which  the  testimony  was 
given,  had  jurisdiction  of  the  matter  in  the  trial  of  which  » 
the  offence  is  charged. 

It  is  alleged  in  the  indictment,  that  a  certain  action  of 
debt  had  been  brought  and  was  pending  in  the  Supreme 
Vol.  l.  28 
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Judicial  Court,  &c.,  aud  which  afterwards^  to  wit, — on  the 
twenty-fifth  day  of  April,  in  the  year  of  our  Lord,  1857, 
was  depending  and  on  trial  before  Samuel  W.  Jackson  and 
Robert  Murray,  who  had  been  appointed  by  said  Supreme 
Judicial  Court,  referees,  to  hear  and  determine,  &c.,  and 
who  accepted  the  trust,  &c.,  and  that  heretofore,  to  wit, — 
on  the  twenty-fifth  day  of  March,  in  the  year  of  our  Lord, 
1857,  the  said  action  being  on  trial,  before  said  referees,  at 
Damariscotta,  &c.,  the  said  Plummer  presented  himself  as 
a  witness,  &c,  and  was  then  and  there  duly  and  lawfully 
sworn  in  said  cause,  and  took  his  corporal  oath  before  the 
said  referees,  having  jurisdiction  of  said  action,  that  he 
would  testify  the  truth,  &c. 

The  twenty-fifth  day  of  April,  in  the  year  of  our  Lord, 
1857,  is  the  earliest  specified  time  alleged,  that  the  action 
was  depending  and  on  trial  before  the  referees,  though  it  is 
stated,  that  they  had  been  appointed^  &c,  with  no  indication 
of  the  time  of  such  appointment.  So  far,  the  indictment 
fails  to  charge  that  the  referees  had  jurisdiction  of  the 
action  at  the  time  a  trial  took  place,  and  the  oath  was  ad- 
ministered to  the  defendant  in  the  manner  required  by  the 
authorities  cited. 

It  is  suggested  in  the  argument  for  the  State,  that  if  the 
time  of  "the  twenty-fifth  day  of  April,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-seven^'  should  be 
stricken  out,  there  may  be  suflicient  allegations  of  jurisdic- 
tion in  the  referees,  on  the  twenty-fifli  day  of  March,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
seven.     The  language,  intended  to  show  jurisdiction  in  the 
referees  by  an  appointment  by  the  Supreme  Judicial  Court, 
had  relation  to  their  power  on  April  25,  1857,  to  sit  in  the 
trial,  and  cannot  be  applied  to  March  25,  1857.    The  only 
allegation  of  jurisdiction  of  the  referees  over  the  matter, 
which  was  pending  in  the  Supreme  Judicial  Court  the  day 
last  named,'  is,  **and  took  his  corporal  oath  before  said  ref- 
erees, having  jurisdiction  of  said  action."    The  words,  •'the 
twenty-fiflih  day  of  April,  in  the  year  of  our  Lord  one 
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thousand  eight  hundred  and  fifty-seven,"  bemg  stricken 
out,  the  indictment  is  fatally  defective,  according  to  doctrine 
of  the  adjudged  cases,  which  have  been  cited, 

Mscq[>tion8,  sustained. — Indictment  adjudged  bad. 

EiCE,  Cutting,  May,  Goodenow  and  Davis,  JJ.,  con- 
cnrred. 


William  F.  Storbb  <£  al.  verms  Gbobge  Eaton. 

If  an  agent  neglects  his  directions,  to  insure  a  cargo  shipped  to  him,  and  it  ar- 
TiTCB  safely,  although  he  would  be  liable  to  the  owner  for  damages  in  case  of 
kn,  he  cannot  maintain  an  action  against  the  owner  for  a  premium  on  in- 
surance. 

Beported  from  Nisi  JPrius  by  Cutting,  J. 

Assumpsit  to  recover  $48,18  premium  on  an  alleged  in- 
surance of  a  cargo  of  lumber  from  St.  John  to  Waldoboro'. 

Plaintiffs  offered  to  prove  that  defendant,  who  is  a  mer- 
chant in  St.  John,  N.  B.,  shipped  to  Waldoboro',  where 
plaintiffs  reside,  a  cargo  of  lumber  consigned  to  plaintiffs. 
That  when  said  vessel  was  ready  for  sea,  defendant  tele- 
graphed to  plaintiffs,  who  had,  prior  to  that  time,  been  his 
agents  for  the  sale  of  lumber,  to  insure  ihe  cargo  in  some 
Marine  Insurance  Company. 

Plaintiffs  admit  that  they  did  not  procure  any  insurance 
upon  said  cargo,  and  that  it  arrived  safely  at  Waldoboro'. 
But  they  contend  that  ihey  were  liable  to  defendant  for 
neglecting  to  insure,  and  thereby  became  themselves  the  in- 
surers, and  are  entitled  to  the  usual  premium. 

Kennedy y  for  the  plaintiffs. 

Oould^  for  the  defendant. 

The  opinion  of  the  Court  was  drawn  up  by 

Bice,  J. — The  plaintiffs  admit  that  it  was  their  duty  to 


Digitized  by  VjOOQ IC 


220  MIDDLE  DISTRICT. 

l^arinen'  Bank  v,  Sewall.^ 

have  procured  insaranoe  upon  the  cargo  of  the  defendant, 
consigned  to  them,  accordii^  to  his  instructions,  and  that 
they  neglected  so  to  do.        * 

For  such  negligence,  in  case  of  loss,  they  would  have 
been  responsible  to  the  defendant  for  all  the  losses  sustained 
by  want  of  insurance.     Story's  Agency,  §  190. 

But  from  such  negligence  no  action  bould  arise  to  them  to 
recover  the  premium,  for  the  reason  that  no  contract  of  in- 
surance existed  between  them  and  the  defendant,  either  ex- 
press or  implied.     1  Duer  on  Ins.,  61,  c.  11. 

On  the  contrary,  in  case  of  loss,  they  would  have  been 
liable  to  the  defendant  in  damages  for  neglect  of  duty,  to 
the  full  amount  of  the  insurance  which  they  should  have  ef- 
fected for  his  benefit,  less  the  premium.  De  Tastett  v. 
Cronsilluty  2  Wash.  C.  C.  R.,  132.        Plaintiffs  nonsuit. 

Tenney,  C.  J.,  Cutting,  May,  Goodenow  and  Davis, 
JJ.,  concurred. 


Mariners'  Bank  verstis  Samuel  J.  Sewall. 

By'  an  Act,  accepting  the  surrender  of  the  charter  of  a  bank,  its  corporate 
powers  were  continued  for  a  specified  time,  for  the  coUection  of  debts  then 
due  the  bank : — Heldt  that  it  was  within  the  scope  of  its  authority,  to  take  a 
new  note  in  pajment  of  one  then  held  by  the  bank,  although  the  indorsera 
of  the  two  notes  were  not  the  same. 

Reported  from  jftai  Prius^  Tenney,  C.  J.,  presiding. 
This  was  an  action  of  assumpsit  against  the  defendant  as 
indorser  of  a  promissory  note. 

Ingalls  <&  Smithy  for  the  plaintiffs. 

jB.  K.  SewaUj  for  the  defendant. 

The  facts  in  the  case  sufficiently  appear  from  the  opinion 
of  the  Court,  which  was  drawn  up  by 
May,  J. — It  appears  that  prior  to,  and  on  the  seventeenth 
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day  of  March,  1858,  the  plaintiffs  held  a  note  against  R.  K. 
Sewall,  and  Simeon  Merrill,  for  the  sum  of  $350.  On  that 
day  the  bank  surrendered  its  charter,  and  the  same  was  duly 
accepted  by  the  State.  See  Special  Laws  of  1858,  c.  207, 
This  Act,  §  2,  also  continued  to  the  bank  its  corporate 
capacity  for  the  term  of  three  years  from  its  date,  with  all  the 
powers  necessary  for  collecting  the  debts  then  due  the  cor- 
poration; selling  and  conveying  its  property,  and  finally 
closing  its  concerns.  This  time  has  been  further  extended 
by  an  Act  passed  in  1861,  and  has  not  yet  expired.  Special 
Laws  of  1861. 

On  March  29,  1858,  twelve  days  after  the  surrender  of 
its  charter,  the  bank  took  the  note  in  suit  in  part  payment  of 
tlie  note  they  held  against  R.  K.  Sewall  and  Merrill.  The 
bank,  within  the  scope  of  its  authority  to  collect  the  debts 
due  to  them  at  the  time  its  charter  wns  surrendered,  might 
well  take  the  new  note  in  part  payment  of  the  old  one. 
The  fact  that  the  principal  in  the  first  note,  procured  the  de- 
fendant to  indorse  the  new  note,  instead  of  Merrill,  does 
not  take  the  transaction  out  of  such  authority.  The  trans- 
action was  manifestly  an  act  done  in  the  way  of  collecting 
the  old  debt.  No  unlawful  purpose  is  to  be  presumed.  All 
other  grounds  of  defence  are  expressly  waived,  if  any  such 
exist.  Defendant  de/utUted. 

Tenney,  C.  J.,  Rice,  GtOOdenow,  Davis  and  Kent,  JJ., 
concurred. 
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.  EuzA  M.  Gi«EASoif  versus  Inhabitants  of  !&sbmen. 

In  an  action  against  a  town  to  recover  for  personal  injuries  occasioned  by  a  de- 
fective highway,  it  must  affirmatively  appear,  that  ordinary  care  was  ezer- 
dBed  in  passing  over  the  highway ;  and  if,  on  the  whole  testimony  on  thia 
point,  the  weight  of  eridenoe  is  dearly  against  the  plaintii^  a  wow  trial 
will  be  granted. 

Where  the  damages  were  assessed  at  $5525,  which  sum,  in  the  opinion  of  the 
Court,  exceeded  the  amount,  for  which  the  town  should  be  held  liable,  al- 
tiioogh  the  injuries  were  serious,  a  new  trial  was  granted. 

This  case  was  presented  on  defendants'  motions  to  set 
aside  the  verdict,  as  being  against  law  and  the  eyidence ; 
and  that  the  damages  assessed  were  excessive.  The  defend- 
ants subsequently  filed  an  additional  motion  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence. 

This  was  an  action  to  recover  for  personal  injuries,  alleg- 
ed to  have  been  occasioned  by  a  defective  highway,  in  the 
defendant  town.  When  the  action  was  commenced,  the 
plaintiff  prosecuted  it  5y  her  next  friend. 

The  declaration  in  the  writ  alleges,  that  *^the  plaintiff,  on 
the  said  twenty-fifth  day  of  August,  A.  D.,  1858,  waa 
necessarily  passing  along  and  upon  said  highway,  riding  in  a 
chaise,  using  due  and  proper  care,  and  possessed  of  a  suit- 
able and  safe  horse,  harness  and  carriage ;  and,  when  at  said 
point  in  said  highway,  [the  defective  place  before  described,] 
said  chaise,  by  means  of  the  said  defects  in  said  highway, 
struck  its  right  wheel  against  said  rock,  and  upset  the  chaise, 
and  threw  the  plaintiff  out  upon  the  ground  with  great  vio- 
lence, by  the  force  of  which  blow  she  was  greatly  bruised  and 
injured ;  and,  in  the  upsetting  of  said  chaise^  the  fastenings 
of  the  boot  thereof,  or  some  otiier  part  of  said  chaise,  to  the 
plaintiff  unknown,  were  forced  into  the  lid  and  flesh  sur- 
rounding the  plaintiff's  left  eye,  and  by  reason  of  the  fall, 
as  she  was  thrown  upon  the  ground  from  the  chaise,  tore 
away  the  under  eyelid  and  flesh  surroimding  said  eye,  and 
destroyed  the  lachrymal  ducts  thereof  and  the  sac  contain- 
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ing  the  lachrymal  fluid  of  said  eye,  lacerated  the  ball  of  the 
eye,  and  greatly  injured  the  sight  of  it,  and  destroyed  or 
injured  the  muscles  of  the  eye,  so  that  the  sight  of  it  does 
not  retain  its  natural  location,  whereby  the  eye  is  seriously 
and  permanently  injured ;  and  cut,  lacerated  and  bruised  the 
plaintiff's  head  and  face  in  various  parts,  by  reason  of  which 
wounds  and  injuries  the  plaintiff  at  the  time,  and  ever  since 
hitherto,  has  suffered  great  bodily  pain,  has  been  compelled 
to  submit  to  surgical  operations  and  medical  treatment ;  has 
been  deprived  of  the  use  and  benefit  of  the  said  eye,  and  is 
permanently  disfigured,  and  permanently  deprived  of  the 
use  and  benefit  of  said  eye." 

The  case  was  tried  before  Tennby,  C.  J.  Hie  jury  as- 
sessed damages  in  the  sum  of  $5525. 

The  evidence,  as  reported,  upon  the  separate  motions,  is 
very  voluminous.  The  facts  in  the  case,  so  far  as  tiiey  re- 
late to  the  points  considered  by  the  Court,  will  sufiiciently 
appear  in  their  opinion. 

The  motions  were  very  fully  argued  by 

RugghSy  for  the  defendants,  in  support  of  them,  and  by 
Goulds  for  the  plaintiff,  contra.  * 

llie  opinion  of  the  Court  was  drawn  up  by 

Kent,  J. — The  motion  for  a  new  trial  on  the  ground  of 
Mwly  discovered  evidence  must  be  overruled.  We  are  not 
ntisfied  that  the  proof  offered  sustains  the  allegations  in 
the  motion. 

The  defendants  filed  in  due  season  a  motion  to  set  aside 
the  verdict,  on  the  grounds  of  excessive  damages,  and  of  its 
being  against  the  weight  of  the  evidence. 

The  damages  are  assessed  in  the  verdict  at  five  thousand, 
five  hundred  and  twenty-five  dollars. 

The  injuries  were  very  serious,  although  they  did  not  re- 
sult in  any  loss  of  limb.  Hie  Court  is  satisfied  on  a  full 
consideration  of  all  the  facts,  bearing  on  this  point  of  dam- 
ages, that  they  are  excessive  and  ought  not  to  stand. 

It  is  unnecessary  to  state  minutely  all  the  reasons  T^hich 
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lead  to  this  conclusion.  They  may  be  found  in  tiie  evidence 
as  to  the  nature,  extent  and  probable  duratioi)  of  the  injury, 
and  the  large  amount  of  the  verdict. 

The  case  is  not  one  in  which  the  Court  deem  it  right  or 
expedient  to  order  a  new  trial,  unless  the  plaintiff  will  remit 
a  specified  part  of  the  amount  of  the  verdict.  The  cause 
must  be  tried  again  without  any  expression  of  opinion  on 
the  part  of  the  Court  as  to  the  exact  amount  of  the  damages ; 
if  the  plaintiff,  upon  the  evidence,  shall  be  found  entitled 
to  any  on  the  new  trial. 

If  the  Court  should  entertain  any  doubt  of  the  propriety 
of  setting  aside  the  verdict  on  the  ground. of  excessive  dam- 
ages, the  defendants  then  urge  that  the  verdict  is  clearly 
against  evidence,  on  the  point  of  ordinary  care.  This  is 
undoubtedly  an  important  point  in  flie  case.  The  law  is 
clear  and  unquestioned,  that  the  plaintiff  mu^t  satisfy  the 
jury,  as  an  affirmative  fact  to  be  established  by  him  as  a 
necessary  part  of  his  case,  that,  at  the  time  of  the  accident, 
the  party,  or,  as  in  this  case,  the  driver  was  in  the  exercise 
of  ordinary  care. 

The  evidence  on  this  point  is  brief  in  comparison  with  the 
great  mass  of  relevant  and  irrelevant  testimony  reported. 
The  substance  of  it  is  contained  in  the  testimony  of  the 
driver,  Alphonso  Bobbins.  The  accident  was  caused  by 
one  wheel  of  the  chaise  passing  over  a  rock  on-  the  side  of 
the  road,  out  of  the  usually  travelled  path,  and  causing  1^ 
chaise  to  upset.  The  defect  in  the  road  relied  upon  is  only 
that  the  space  between  the  rock  and  a  ledge  on  the  other 
side  of  the  way  was  too  limited ;  that  the  road  was  too  nar- 
row, particularly  as  there  was  an  angle  or  bend  in  the  road 
at  that  spot.  It  is  not  contended  that  the  travelled  way  was 
not  sufficiently  smooth  to  be  safely  passed.  The  rock 
over  which  the  wheel  passed  was  on  the  side  of  the  road ; 
whether  placed  there,  as  defendants  contend^  as  a  safe- 
guard or  railing  against  the  danger  of  Mling  over  the  pre- 
cipitous bank,  or  not,  does  not  clearly  appear.  According 
to  the  testimony  of  Edwin  Rose,  introduced  by  plaintiff,  the 
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rock  is  four  feet  across  one  way,  and  about  three  feet  the 
other  way.     The  top  of  the  rock  is  about  two  feet  higher 
,  than  the  ]}art  of  the  road  where  the  wheels  passed. 

It  18  nearly  perpendicular  next  to  the  road  for  about  one 
foot,  then  it  rounds  off  towards  the  top.  When  approached 
from  the  south  it  does  not  appear  so  high,  as  it  does  where 
the  ground  is  worn  away  around  it.  It  is  about  14  inches 
higher  on  that  side  than  the  ground  or  bank  on  the  side  of 
the  road.  If  the  top  of  the  rock  is  two  feet  from  the  wheel 
rut,  the  bank  must  rise  ten  inches  from  the  road.  The  dis- 
tance from  the  rock  to  the  ledge  opposite  is  seven  feet.  A 
trayeller  couljl  not  go  safely  more  than  18  inches  on  to  the 
ledge.  This  gives  eight  feet  and  one  half  as  the  width  at 
that  point.  The  wheels  usually  passed  within  about  six 
inches  of  the  rock. 

The  wheel  of  the  chaise,  in  which  the  plaintiff  was  riding, 
is  found  on  the  top  of  this  rock,  or  so  high  up  on  it,  as  to 
cause  the  chaise  to  upset.  This  unexplained  would  seem  to 
indicate  a  want  of  ordinary  care,  and  to  call  for  proof  to  ' 
overcome  the  prima  facie  presumption  of  carelessness  in 
the  driver. 

It  was  in  the  day  time,  the  driver  was  acquainted  with  the 
road,  and  had  passed  over  it  a  few  hours  before,  and  ordin- 
ary observation  must  have  enabled  him  to  see  the  portion  of 
the  rock  and  the  ledge. 

No  part  of  the  harness  gave  way.  The  horse  was,  ac- 
cording to  the  testimony,  gentle  and  manageable,  and  obe- 
dient to  the  rein.  No  external  cause  operated  to  alarm  the 
horse  or  driver.  The  rate  at  which  he  was  traveling  was 
moderate*  Bobbins,  the  driver,  says  that  he  ^*  had  a  rein  in 
each  hand,  and  had  them  drawn  up  taut,  and  that  there 
was  no  sudden  sheering  of  the  horse  f  that  he  was  ''driving 
along  carefiilly,  paying  no  more  attention  to  the  road  than 
he  commonly  did." 

According  to  this  testimony,  if  there  was  any  want  of 
care,  it  was  in  not  observing  the  rock  at  all.     He  says  that 
he  did  not  see  the  rock  before  he  struck  it,  but  did  observe 
Vol.  l.  29 
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the  ledge  on  the  other  side.  But  was  he  not  bound  to  ex- 
ercise that  degree  of  observation  that  would  inform  him,  if 
he  did  not  remember  from  former  observationiy  that  the 
way  was  here  narrow,  with  a  turn  in  the  road,  and  that  it 
was  incumbent  on  him  to  guide  his  horse  between  the  rock 
and  ledge  with  something  more  of  care  than  was  required  in 
wider  places?  The  slightest  glance  at  the  way,  for  this  pur- 
pose, must  have  revealed  this  rock  as  well  as  the  ledge,  and 
if  he  had  a  tight  rein  in  each  hand,  the  horse  could  have 
been  guided  at  once  from  the  rock,  if  in  his  course  he  was 
tending  towards  it. 

The  traveller  has  duties  as  well  as  the  town,  and  one  of 
the  most  obvious  is  to  use  his  eyes  to  see  what  is  before  him 
on  the  road  or  on  its  sides,  which  may  require  care  in  pass- 
ing. If  a  rock,  two  or  three  feet  in  height,  bad  fallen  into 
the  rut  in  which  the  wheels  ordinarily  passed,  and  had  re- 
mained there  after  sufficient  notice  to  the  town,  if  a  trav- 
eller passing  after  dark  should  run  over  it  and  be  injured, 
the  town  might  be  liable  to  pay  him  his  damages.  But 
surely  it  would;  to  say  the  least,  be  prima  facie  evidence  of 
want  of  care  for  such  traveller  to  pass  over  it,  in  the  day 
time,  when  there  was  sufficient  room  to  pass  it  on  either 
side.  The  town,  in  such  a  case,  might  well  demand  evi- 
dence of  some  sufficient  excuse  for  the  want  of  the  most 
moderate  degree  of  common  care  and  observation.  Is  not 
the  case  still  stronger  when  the  rock  is  entirely  outside  of 
the  travelled  way,  and  there  is  sufficient  room  to  pass  with- 
out touching  it?  When  the  traveller  with  his  horse  and  car- 
riage is  found  out  of  the  road,  and  driving  over  ^cks  or 
logs  there  deposited,  he  is  clearly  where  he  ought  not  to  be, 
and  unless  he  can  prove  in  the  first  place  that  the  rocks  or 
logs  unreasonably  straitened  or  rendered  the  road  unsafe, 
and  in  the  second  place,  that  he  was  thus  outside  notwith- 
standing the  exercise  of  ordinary  care  and  observation,  he 
cannot  recover  damages  against  the  town. 

There  was  considerable  evidence  introduced  "by  the  de- 
fendants, tending  to  -show  that  Bobbins,  soon  after  the  aoci- 
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dent,  admitted  that  it  was  his  carelessness  that  caused  the 
injuiy.  He  says  that  he  did  not  say  this  to  these  witnesses, 
but,  that  he  did  say,  "  that  he  run  over  the  rock  and  tiiey 
might  call  it  carelessness  or  not."  He  now  says  that  he 
thinks  he  was  not  careless.  We  do  not  regard  these  state- 
ments made  to  the  witnesses,  if  established  by  satisfactory 
proof,  as  entitled  to  the  same  weight  as  the  evidence  of  facts 
as  they  actually  occurred*  But  a  party,  situated  as  this  wit- 
ness is.  Would  be  slow  to  admit  that  his  conduct  might  be 
called  "carelessness"  by  any  one,  if  he  was  entirely  free 
from  any  consciousness  of  having  failed  in  this  particular. 

On  a  careful  review  of  the  whole  evidence  on  this  point, 
we  are  forced  to  the  conviction,  that  the  weight  of  evidence 
is  clearly  against  the  plaintiff,  and,  that  for  this  cause,  also, 
a  new  trial  should  be  granted. 

Tenney,  C.  J.,  Cutting,  Goodenow  and  Walton,  JJ., 


concurred. 


Nancy  Fobd  versus  Chbistopheb  Erskine. 

In  an  action  for  dower  in  woodland,  if  the  demandant  fsils  to  show  that  the 
woodland  is,  in  some  way,  connected  with  improved  land  in  which  she  is 
dowable,  so  aa  to  giye  her  the  right  to  take  the  wood  therefrom,  and  that  it 
ia  necessary  that  she  should  have  and  exercise  that  right,  the  action  will  not 
be  sustained. 

Beforted  from  Jfisi  PriuSy  Rice,  J.,  presiding. 

This  was  an  action  of  dower.  The  principal  question  in 
controvei:sy  was,  whether  the  premises,  at  the  time  the  de- 
mandant's husband  alienated  them,  were  of  the  description 
which  is  subject  to  the  claim  of  dower. 

From  the  report  of  the  case  these  facts  appear ;  that  the 
demandant  became  the  wife  of  William  Ford  in  the  year 
1817,  at  which  time  he  was  seized  of  a  homestead  £Emn  con- 
taining about  250  acres,  some  portion  of  which  had  been 
deared;  that,  in  the  year  1819,  he. sold  and  conveyed  a 


Digitized  by  VjOOQ IC 


228  MIDDLE  DISTRICT. 


Ford  V,  Enkine. 


part  of  this  farm,  about  75  acres,  in  one  parcel,  which,  some 
years  afterwards,  the  defendant  purchased  of  Ford's  grantee. 
This  parcel  was  then  divided  into  three  lots,  by  the  defend- 
ant's selling  the  middlemost  piece,  containing  fifteen  acres. 
The  two  other  lots,  one  of  twenty  and  the  other  of  forty 
acres,  are  the  premises  in  which  dower  is  claimed  in  this 
action. 

Nathan  Ford,  a  brother  of  said  William,  testified,  in  sub- 
stance, that  he  has  known  the  premises  from  boyhood — 
worked  on  them  both  before  and  after  his  brother  was  mar- 
ried to  the  demandant ;  that  the  seventy-five  acres  were  im- 
proved and  occupied  by  his  brother  before  he  sold  them ; 
the  cultivation  was  of  the  twenty  acre  piece,  which  was 
fenced ;  the  forty  acre  and  fifteen  acre  lots  were  .used  by  his 
brother  as  a  wood  lot  in  connection  with  his  farm ;  that, 
after  the  sale  of  the  seventy-five  acres,  his  brother  had  an 
abundance  of  woodland  left. 

Ingalls  (&  Smithy  for  the  demandant. 

The  R.  S.  of  1841,  c.  95,  §§  1  and  2,  (R.  S.  of  1857,  o. 
103 »  §§1  and  2,)  established  a  plain  and  simple  rule  to 
govern  the  rights  of  dower.  The  decisions,  before  the  en- 
actment of  that  statute,  if  not  contradictory,  laid  down  rules 
of  so  uncertain  application,  that  an  investigation  of  the  &cta 
in  each  case  became  necessary,  before  the  question  of  dower 
could  be  determined.  See  Conner  v.  Sheppard^  15  Mass., 
164;  White  v.  Willis,  7  Pick.,  143;  Kuhn  v.  JSTofer,  14 
Maine,  409. 

The  statute  is  plain  and  explicit ;  is  subject  to  no  condi- 
tion as  to  the  quantity  of  woodland  retained  aft;er  the  alien- 
ation by  the  husband.  It  provides  that  the  widow  shall  not 
be  barred  of  her  right  of  dower  in  any  woodland  or  otiier 
land  used  with  the  farm  or  dwellinghouse.  Whether  or 
not  such  lot  was  used  with  the  farm  would  be  a  question 
that  could  be  easily  determined;  but  whether  or  not,  in 
case  of  an  alienation  by  the  husband,  he  retained  sufiicient 
woodland,  would  be  a  matter  of  opinion,  about  whidi  wit- 
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nesses  might  differ,  and  where  the  transaction  waa  remote, 
might  be  attended  with  expensive  litigation. 

The  demandant's  right  of  dower  in  one  piece  is  not  con- 
troverted. Upon  the  authority  of  decided  cases  she  should 
have  dower  in  the  other  piece.  At  the  tiitie  of  the  sale  by 
her  husband,  both  parcels,  with  another  piece,  sold  out  of 
the  middle  of  the  original  tract  by  the  grantee,  constituted 
one  loL  As  one  lot,  her  husband  conveyed  it.  Power  is  to 
be  assigned,  as  if  no  part  of  the  original  tract  had  been  sold, 
and  dower  was  now  claimed  in  the  whole,  as  one  lot.  Tlie 
right  of  dower  depends  upon  the  condition  of  the  entire  e»* 
tatey  at  the  time  of  the  husband's  seizin,  and  not  upon  the 
condition  of  the  separate  parcels  of  it,  into  which  the  im- 
mediate or  subsequent  gi^antees  mdy  have  divided  it. 

A  part  of  the  lot,  when  alienated,  was  cultivated  and  en- 
closed ;  another  part  was  woodland  and  not  enclosed.  A 
portion  of  the  lot  being  then  improved  land,  the  widow  is 
dowable  in  the  entire  lot.  Mosher  v.  Mosher^  15  Maine, 
371 ;  Stevens  v.  Owen^  25  Maine,  94. 

J.  M.  Carlton,  for  the  tenant. 

The  opinion  of  the  Court  was  drawn  up  by 
Bice,  J. — This  is  an  action  of  dower.  The  marriage  of 
the  demandant,  death  of  the  husband,  and  seizure  of  the 
estate  by  him  during  coverture  are  admitted,  as  is,  also,  the 
fact  that  a  demand  for  the  assignment  of  dower  has  been 
made  in  due  form.  The  only  question  presented  is,  whether 
the  estate  in  which  ,dower  is  demanded  is,  or  was  at  the 
time  of  its  alienation,  of  such  character  as  to  entitle  the  de- 
mandant to  dower  therein.  The  estate  demanded,  now  con- 
sists of  two  parcels,  one  of  which  contains  about  twenty 
acres,  of  which  ten,  or  thereabouts,  was  cultivated  or 
meadow  land,  at  the  time  the  husband  qf  the  demandant 
conveyed  the  same.  In  this  parcel  the  demandant  is  clearly 
entitled  to  have  her  dower  assigned. 

The  other  parcel  consists  of  about  forty  acres  of  wood- 
land, which,  as  the  evidence  shows,  was  before  and  at  the 
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time  of  the  conyeyance  by  the  demandant's  husband,  occu- 
pied by  him,  with  other  woodland,  as  a  wood  lot  connected 
with  his  homestead,  but  was  open  and  unenclosed.  It  also 
appears  tiiat,  after  this  was  conveyed,  there  was  an  abund- 
ance of  wopdland  remaining  for  the  ordinary  uses  of  the 
homestead. 

The  R.  S.,  c.  103,  §  2,  provides  that  a  widow  shall  not 
be  endowed  of  wild  lands  of  which  her  husband  died  seized ; 
nor  of  wild  lands  conveyed  by  him,  though  afterwards  clear- 
ed ;  but  she  shall  be  in  any  wood  lot  or  other  land  used  with 
the  fiurm  or  dwellinghouse,  though  not  cleared.  This  has 
long  been  the  settled  law  of  this  State  and  of  Massachusetts. 
Mosher  v.  Mosh&Ty  15  Maine,  371 ;  Oormer  v.  Shepherd^ 
15  Mass.,  164;  Wd>b  v.  Tawmendy  1  Pick.,  21;  White 
v.  Willis,  7  Pick.,  143. 

The  reason  for  this  rule  is,  that  dower  being  an  estate  for 
life  only,  woodland  can  be  of  no  practicable  value  to  the 
tenant  in  dower,  as  it  cannot  be  improved  nor  the  wood  cut 
off  by  her  without  liability  for  waste.  As  to  woodland  con- 
nected with  the  improved  land,  a  different  rule  prevails,  as 
in  such  case  she  would  be  entitled  to  wood  necessary  for 
fuel  and  for  repairs  of  buildings,  fences,  &c.  '  But,  to  be 
entitled  to  these  rights,  it  must  appear  that  she  is  dowable 
in  an  estate  of  which  the  woodland  is  part,  on  which  there 
are  buildings  or  fences,  &c.,  to  be  repaired  or  supplied  with 
fuel.    Putter  v.  WaasoUy  7  N.  H.,  341. 

It  not  appearing  that  the  forty  acre  piece  is  in  any  way 
connected  with  any  improved  land  in  which  the  demandant 
is  dowable,  so  as  to  give  her  a  right  to  take  wood  from  the 
same,  and  it  not  appearing  that  there  is  any  necessity  that 
she  should  have  and  exercise  that  right  to  take  wood  from 
this  forty  acre  piece,  she  fails  in  that  part  of  her  case. 
Kuhn  V.  Kaler,  14  Maine,  409. 

Judgment  must  be  for  demandant  as  per  agreement  of 
parties. 

Applbton,  C.  J.,  Cutting,  Davis  and  Kent,  JJ.,  con- 
curred. 
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Joseph  W.  Newbebt  vermis  Thomas  Cunningham. 

Until  the  rendition  of  judgment  in  an  original  suit,  the  attorney's  lien  does 
not  attach ;  bnt  when  judgment  has  been  obtained,  an  execution  issued,  and 
the  lien  has  attached  thereto,  it  extends  to  suits  arising  from,  and  incidental 
to  the  enforcement  of  the  judgment. 

In  a  replerin  suit,  in  which  judgment  has  been  rendered  for  the  defendant,  the 
attorney  has  a  lien  on  the  execi^tion  in  his  hands,  which  issued  thereon ; 
and,  to  the  §xteni  of  the  lien,  is  to  be  regarded  as  an  equitable  assignee,  with 
rights,  oo-ttctensive  with  those  of  his  client,  to  any  remedial  suit  to  obtain 
satisfiu^on  of  the  same. 

The  right  to  enforce  the  repleyin  bond  arises  from  the  judgment,  for  by  en- 
forcing it  the  judgment  is  made  ayailable ;  and  the  attorney,  as  an  equitable 
assignee,  has  a  right  to  enforce  it,  to  the  extent  of  his  lien,  which  the 
obligee  in  the  bond  cannot  defeat. 

If  the  execution  recoTered  against  the  makers  of  the  bond  cannot  be  collected 
or  satisfied  by  reason  of  their  insolvency,  the  officer  will  be  liable  for  taking 
a  bond  with  insufficient  sureties,  to  the  person  to  whose  benefit,  the  bond,  if 
good,  would  accrue. 

And  ^e  attorney  has  the  right  to  prosecute  such  action,  in  the  name  of  the 
defendant  in  the  replevin  suit,  to  whom  the  bond  was  made;  and  his  settle- 
ment with,  and  discharge  of^  the  officer,  will  not  defeat  the  attorney's  right 
to  recover. 

The  right  of  action  against  the  officer  does  not  accrue  till  after  the  lien  of  the 
attorney  becomes  perfected  by  the  rendition  of  judgment  in  the  replevin  suit ; 
and  the  statute  of  limitation  in  such  case,  does  not,  till  then,  commence  to 
run. 

If  the  judgment,  in  the  first  suit,  is  for  costs  only,  the  executiou  is  a  notice  of 
the  attorney's  lien.  But,  in  this  State,  the  statute  does  not  require  the  at- 
torney to  give  notice  that  he  claims  his  lien. 

The  attorney's  Uen  extends  only  to  such  professional  services  as  are  taxed  and 
included  in  the  execution. 

Repobted  from  iTm  Ptius^  Rice,  J.,  presiding. 

This  was  an  action  of  the  case,  against  the  late  sheriff  of 
the  county  of  Lincohi,  for  taking  an  insufficient  replevin 
bond  by  one  of  his  deputies. 

Gould  <&  Rcbinaony  for  the  plaintiff  in  interest. 

Bulfinchy  for  the  defendant. 
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'  The  material  facts  in  the  case  appear  in  the  opinion  of 
the  Court,  which  was  drawn  up  by 

Appleton,  C,  J. — It  appears,  from  the  evi4ence  in  the 
case,  that. Philip  Newbert  commenced  an  action  of  replevin 
against  Joseph  W.  Newbert,  in  which  the  defendant  recov- 
ered judgment  and  for  a  return.  The  execution  issuing 
thereon  being  returned  unsatisfied,  the  present  plaintiff 
commenced  a  suit  on  the  replevin  bond  against  Philip  New- 
bert (&  oZ.,  in  which  judgment  was  rendered  in  his  favor. 
Philip  Newbert  and  the  surety  on  his  bond  being  insolvent, 
this  suit  was  commenced  against  the  late  sheriff  of  this 
county,  for  the  default  of  one  Cole,  his  deputy,  in  not  taking 
a  sufficient  replevin  bond.  Since  its  commencement  Cole 
has  settled  with  the  plaintiff  of  record  and  procured  from 
him  a  discharge. 

The  replevin  suit  was  defended  and  that  on  the  replevin 
bond  prosecuted,  till  final  judgment  was  rendered  in  each 
case,  by  A.  P.  Gould,  Esq.,  an  attorney  of  this  Court,  who, 
having  a  lien  on  the  judgments  obtained  in  the  above  ac- 
tions, claims  by  force  thereof,  and  as  assignee,  to  control 
this  action  and  defeat  the  discharge  the  defendant  has  ob- 
tained. 

The  attorney  has  a  lien  on  all  papers  of  his  client  which 
come  into  his  hands,  which  may  be  enforced  by  the  reten- 
tion thereof,  until  such  lien  is  satisfied. 

An  attorney's  lien  does  not  attach  in  a  suit  until  the  ren- 
dition of  judgment  therein.  But  this  principle  implies  only 
in  the  first  instance.  When  judgment  has  been  obtained, 
an  execution  issued  and  the  lien  has  attached  thereto,  it  ex- 
tends to  suits  arising  from  and  incidental  to  the  enforcement 
of  the  judgment.  Were  it  not  so,  the  lien  would  obviously 
be  of  slight  value. 

Judgment,  then,  having  been  rendered  in  favor  of  the 
defendant  in  the  replevin  suit,  the  attorney,  having  in  his 
hands  the  execution  which  issued,  had  a  lien  thereon.  To 
the  extent  of  such  lien  he  is  to  be  regarded  as  an  equitable 
assignee,  and,  as  such,  entitled  to  the  protection  of  the  law 
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in  the  enforcement  of  his  claims.  To  that  extent  his  rigKts 
of  action  are  co-extensive  with  those  of  his  client.  In  Matf 
tin  y.  HawJceSy  15  Johns.,  405,  the  attorney  had  a  lien  on  a 
judgment  recovered  for  his  costs.  The  execution  was  placed 
in  the  sheriff's  hands  for  collection,  who  voluntarily  suffered 
the  debtor  to  escape.  The  attorney  brought  an  action  for 
the  escape  against  the  sheriff,  in  the  name  of  his  client.  It 
was  held  that  the  sheriff  could  not  avail  himself  of  a  release 
from  the  original  plaintiff  in  bar  of  the  action,  such  release 
being  a  fraud  upon  the  attorney,  as  it  was  executed  with 
notice  to  all  parties  of  his  lien  for  costs.  In  WiVcina  v. 
BcUterman,  4  Barb.,  46,  a  party  was  committed  to  jail  upon 
a  ca.  ^.,  which  showed  upon  its  face  that  the  judgment  was 
for  costs  alone.  It  was  there  held  that  this  was  notice  to 
the  sheriff  of  that  fact,  and  that  such  judgment  equitably 
belonged  to  the  attorney ;  and  that  a  permission  given  by 
the  party  in  whose  favor  the  judgment  was  recovered,  to 
the  prisoner  to  go  at  laige  beyond  the  jail  liberties,  was  un- 
authorized and  was  no  defence  to  an  action  brought  against 
the  sheriff  for  an  escape.  "  An  attorney,"  remarks  Paige, 
J.,  ^has  a  lien  on  a  judgment  recovered  by  him,  for  his 
costs.  He  is  equitably  entitled  to  the  costs,  as  a  compensar 
tion  for  his  labor  and  exf^ense  of  prosecuting  or  defending 
tiie  suit.  He  is  regarded  as  an  assignee  of  the  judgment, 
to  the  extent  of  the  costs  included  therein."  These  views 
received  the  full,  sanction  of  this  Court,  in  Hobson  v.  Wat" 
soHy  34  Maine,  20,  which  was  debt  upon  a  poor  debtor's 
bond,  which  the  plaintiff  claimed  a  right  to  discharge  and 
thus  defeat  the  lien  of  the  attorney  on  the  judgment  he  had 
aided  in  procuring ;  but  the  C!ourt  held  that  this  lien  was  an 
ownership  in  the  judgment,  and  of  the  same  effect  as  if  cre- 
ated by  an  assignment  thereof  for  collateral  security ;  and 
that  the  attorney  was  entitled  to  the  use  of  all  the  remedies 
for  the  enforcement  of  his  execution.  • "  The  debtor,"  ob- 
serves Wells,  J.,  ^has  the  right,  without  the  consent  of 
the  creditor,  to  give  a  bond  to  release  himself  from  arrest 
in  execution.    It  does  not  depend  upon  the  will  of  the  cred- 
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itor.  It  is  a  legal  incident  attached  to  the  judgment  and 
execution.  The  creditor  is  compensated  by  the  bond  for 
the  liberation  of  the  debtor.  The  bond  belongs  to  the 
owner  of  the  judgtnent.  If  the  whole  amount  due  upon 
the  judgment  was  costs  upon  which  the  attorney  had  a  Iten, 
would  not  he  be  entitled  to  the  control  of  the  bond?  It 
would  be  his  property  in  equity,  and  he  would  have  a  right 
to  use  the  name  of  the  nominal  party  in  a  suit  upon  it." 

The  statute  of  this  State  does  not  require  the  attorney  to 
give  notice  of  his  intention  to  rely  on  his  lien  to  render  it 
available  against  the  discharge  of  the  creditor.  Gammon  v. 
Chandlery  30  Maine,  152 ;  Hobson  v.  Watson^  34  Maine, 
20.  If  notice  were  necessary,  it  would  seem  that  the  de- 
fendant is  to  be  deemed  as  affected  therewith.  ^*  In  the 
present  case,"  observes  Paige,  J.,  in  Wilkins  v.  jBo^fenwan,. 
**  it  appears  on  the  face  of  the  ca.  sa.j  that  the  judgment  was 
for  costs  alone.  This  was  notice  to  the  sheriff  of  that  fact. 
Wilkins  and  Baker,  the  parties  to  the  suit,  must  have  had 
full  knowledge  of  this  fact.  The  parties,  as  well  as  the 
sheriff  must  have  known  that  the  judgment,  being  for  costs 
alone,  equitably  belonged  to  the  attorneys  of  Wilkins."  In 
this  ease,  notice  of  the  lien  was  likewise  proved,  add  its  ex- 
istence was  inferrible  from  the  suit  itself,  which  coidd  only 
be  brought  by  a  successful  defendant  in  replevin. 

The  attorney,  being  regarded  as  an  equitable  assignee  of 
the  judgment,  has  a  right  to  the  same  remedial  processes 
as  his  client  to  obtain  satisfaction  to  the  extent  of  his  lien. 

The  replevin  bond  is  a  substitute  for  the  property  replev- 
ied and  a  security  for  the  damages  and  costs  arising  in  the 
prosecution  of  the  suit.  The  right  to  enforce  it  is  one  of 
the  fruits  of  the  judgment.  It  accrues  after  its  rendition. 
It  is  by  its  enforcement  that  the  judgment  is  made  availa- 
ble. The  attorney,  as  incidental  to  the  judgment,  has  a 
right  to  enforce  it,  which  his  client  cannot  defeat. 

The  bond  is  made  running  to  the  defendant  in  replevin. 
The  attempt  to  collect  it  was  ineffectual.  The  sureties  were 
insolvent.    But  this  will  not  discharge  the  sheriff.    Myers 
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T.  Clark  J  8  W.  &  S,,  535.  Until  the  attempt  was  made  and 
fidled,  he  might  have  insisted  that  it  would  have  been  sue- 
cessfiil. 

It  being  the  duty  of  the  sheriff  to  take  a  replevin  bond 
with  sufficient  sureties,  be  is  liable  in  case  of  their  insuf- 
ficiencj.  But  to  .whom  ?  Manifestly  to  the  person  to  whose 
beneit  the  bond,  if  good,  would  accrue.  The  damages 
awarded  for  taking  an  insufficient  bond  are  the  compensa- 
tion for  the  loss  arising  therefrom.  The  person  holding  the 
bond  is  the  one,  who  suffers  from  the  insolvency  of  the  sure- 

'  ties.  The  defendant  in  replevin  would  primarily  be  entitled 
to  the  damages  |krising  from  an  insufficient  bond,  if  he  ob- 
tained judgment,  and  as  a  consequence  thereof.  But  the 
lien  of  the  attorney  is  equivalent  to  an  assignment  of  the 

•  judgment.  The  attorney,  having  a  right  tcf  enforce  the  bond, 
has  a  right  to  the  damages  which  may  be  given  for  and  on 
account  of  its  insufficiency.  The  assignment  of  the  judg- 
ment carries  witii  it  the  replevin  bond  and  the  right  to  en- 
force it — and,  in  case  of  failure  to  collect,  the  right  of  action 
to  damages  by  way  of  compensation  for  such  failure.  The 
assignor  has  no  right  to  the  suit.  The  action  exists  by  vir- 
tue of  the  judgment,  and  as  a  mode  of  making  it  available 
or  of  affording  an  adequate  remedy  to  the  party  suffering 
through  the  neglect  of  the  officer, — and  that  judgment,  to 
the  extent  of  his  lien,  belongs  to  the  attorney. 

The  statute  of  limitations,  against  the  sheriff  for  taking 
insufficient  sureties  in  replevin,  commences  running  from 
the  time  when  the  plaintiff  in  replevin,  after  judgment  for  a 
return,  has  failed  to  return  upon  demand  the  property  re* 
plevied.  Harriman  v.  Wilkins^  20  Maine,  93.  The  right 
of  action  for  not  taking  a  sufficient  bond,  therefore,  did  not 
accrue  till  after  the  lien  of  the  attorney  had  become  per- 
fected by  the  rendition  of  judgment  in  the  replevin  action. 
This  suit,  therefore,  is  one  of  the  recognized  modes  of  ren- 
dering the  judgment  recovered  available  to  the  party  in 
whose  favor  it  was  rendered,  or  to  his  assignee.  The  cli- 
ent is  not  to  be  allowed  to  deprive  the  attorney  of  his  lien 
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any  more  than  the  ajssignor  would  be  permitted  to  defeat  his 
assignment. 

This  lien,  by  R.  S.,  1857,  c.  84,  §  2.7,  is  for  "so  much  of 
the  *  *  execution  as  is  due  to  the  attorney  for  fees  and  dis- 
bursements therein"  The  fees  must  be  taxed  and  included 
in  the  execution  and' the  disbursements  mi^st  likewise  be /or 
taxable  items  included  therein.  Ocean  Ins.  Co.  v.  Rider^ 
22  Pick.,  410 ;  Wood  v.  Verry,  4  Gray,  357.  But  thb  lien 
does  not  extend  to  professional  services  other  than  those 
taxed  and  included  in  the  execution. 

Defendant  defauUed. 

Rice,  Cutting,  Davis,  Kent  and  Walton,  JJ.,  concur- 
red. 


Samuel  Taebox,  AjjpeUant  from  a  decree  of  the  Judge  of 
Probate^  versus  James  J.  Fishee,  AdmW. 

An  appeal  from  a  decree  of  a  Probate  Court,  like  any  other  appeal,  suspends 

or  vacates  the  judgment  or  decree  appealed  from. 
The  death  of  a  widow  abates  her  petition  for  an  aUpwanoe  out  of  the  personal 

estate  of  her  husband,  if  no  final  decree  for  an  allowance  has  been  made. 
The  Court  may  in  such  case  direct  the  costs  of  both  the  parties  to  be  paid  oat 

of  the  estate,  by  the  executor,  he  having  appealed  from  the  decree  of  the 

Judge  of  Probate. 

Reported  from  iVm  Prius^  Rice,  J.,  presiding. 

This  was  an  appeal  from  the  decree  for  an  allowance^  by 
the  Judge  of  Probate  for  the  county  of  Lincoln,  to  the 
widow  of  Samuel  Tarbox,  out  of  his  personal  estate,  she 
having  seasonably  waived  the  provision  made  for  her  in  his 
last  will,  which  had  been  duly  proved  and  allowed.  The 
real  estate  of  the  testator  was  appraised  at  $3500,  personal 
estate  about  $21,000. 

Gould,  for  the  appellant. 

Ingalls  &  Smithy  for  the  appellee. 
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The  material  fisicts  in  the  case  will  appear  from  the  opinion 
of  the  Court,  which  was  drawn  up  by 

Davis,  J. — The  widow  of  Samuel  Tarbox  duly  waived 
the  provision  made  for  her  by  the  will  of  her  husband,  and 
claimed  an  allowance  out  of  his  personal  estate.  The  Judge 
of  Probate  allowed  her  the  sum  of  $2000 ;  and  the  executor 
of  the  will  appealed  frt>m  the  decree.  Before  the  next  term 
of  the  Supreme  Court  of  Probate  the  widow  died.  The 
executor  entered  his  appeal ;  and  an  administrator  upon  the 
estate  of  the  widow  having  been  appointed,  he  now  claims 
•that  the  decree  of  the  Probate  Court  should  be  affirmed,  and 
the  amount  paid  to  him. 

It  is  a  general  principle  of  law,  that  an  appeal  vacates  the 
judgment  or  decree  appealed  from.  And  this  applies  to  ap- 
peals fix>m  decrees  of  a  Probate  Court.  Paine  v.  CowdiUj 
17  Pick.,  142.  If  only  suspended  by  an  appeal,  their  force 
and  effect  cannot  antedate  their  affirmation.  No  decree  for 
an  allowance  having  been  finally  made  at  the  time  of  the 
widow's  decease,  did  her  clain)  survive  ? 

Such  a  claim  does  not  come  within  any  of  the  provisions 
of  the  statute  relating  to  the  survival  of  actions.  If  it  sur- 
vives, therefore,  it  must  be  op  the  ground  that  tiie  right 
was  vested  in  the  widow  in  her  lifetime. 

Her  right  under  the  will,  if  she  had  not  waived  the  pro- 
vision, would  have  related  back  to  the  time  of  her  husband's 
decease.  So,  if  there  had  been  no  will,  her  right  to  one- 
third  of  the  personal  property,  after  the  payment  of  the 
debts,  would  have  been  absolute  on  the  death  of  her  hus- 
band ;  and  her  death,  before  any  decree  for  distribution, 
would  not  have  prevented  the  right  to  it  from  vesting  in  her 
administrator.  Foster  v.  Fifi^M^  20  Pick.,  67.  It  is  con- 
tended that  her  right  to  an  ^l^ance  was  of  the  same  na- 
tore,  and  was  vested  in  her4jpon  the  death  of  her  husband. 

The  difference  in  the  cases  is  apparent,  at  the  very  point 
upon  which  the  vesting  of  the  right  depends.  The  right  of 
a  widow  of  an  intestate  to  her  distributive  share  of  the  per- 
sonal estate,  is  made  absolute  by  the  statute  itself  ^  and  is  not 
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dependent  upon  any  judgment  or  decree  of  any  court.  R. 
S.,  c.  75,  §  9.  It  therefore  vests  in  her  at  once,  upon  the 
death  of  the  husband. 

But  her  allowance  is  made  dependent  upon  the  decree  of 
the  Judge  of  Probate,  who  is  to  hear  hen  claim,  and  order 
the  administrator,  or  the  executor,  if  she  waives  the  provi- 
fik)n  made  for  her  by  the  will,  or  the  estate  is  insolvent,  to 
pay  her  "so  much  of  the  personal  estate  as  lie  deems  neces^ 
sarj/y  according  to  the  degree  and  estate  of  her  husband,  and 
the  state  of  the  femily  under  her  care."  R.  S.,  c.  65,  §  13. 
Until  there  is  a  judicial  determination,  upon  a  hearing  pro* 
vided  for  by  the  statute,  the  claim  is  contingent  and  imceir* 
tain.  Its  allowance  depends  entirely  upon  the  discretion  of 
the  Judge  of  Probate.  The  right  to  it  cannot  vest  until  a 
final  decree  is  made.  The  decree  in  the  case  at  bar  having 
been  vacated  or  suspended  by  the  appeal,  the  right  of  the 
widow  could  not  become  absolute  until  it  should  be  affirmed 
by  the  appellate  Court.  Her  death  before  that  time  ope- 
rated as  a  discontinuance  of  her  petition.  Adams  v.  Ad- 
ams, 10  Met.,  170. 

Nor  is  there  any  injustice  in  this.  The  design  of  the 
statute  is  to  famish  a  temporary  support  for  the  widow,  un^ 
til  she  can  obtain  her  distributive  share  of  the  personal  es* 
tate,  or  realize  something  from  her  right  of  dower.  Brown 
V.  Hodgdon,  31  Maine,  65 ;  WasIUmm  v.  Washburn^  10 
Pick.,  374.  The  necessity  for  sueh  support  no  longer  exists 
after  her  decease. 

It  is  suggested  that  such  a  rule  will  encourage  parties  to 
contest  and  protract  all  such  proceedings,  if  interested  to 
defeat  the  claim  of  a  widow,  in  order  to  avail  themselves  of 
the  chances  of  her  death  before  a  final  decree.  If  this  be 
so,  and  any  remedy  is  necessary,  it  is  for  the  Legislature, 
and  not  for  the  C!ourt,  to  supply  it.  Such  parties  have  tiie 
same  inducements  to  protract  proceedings  for  the  assign- 
ment of  dower ;  but  it  has  never  been  contended  that  such 
right  in  any  specific  property  becomes  vested  before  a  final 
decree  oir  ju^ment  therefor.    The  death  of  the  widow  be- 
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fore  such  judgment  or  decree,  defeats  all  right  of  dower; 
and  until  special  provision  was  made  therefor,  in  1852,  her 
death  defeated  her  claim  for  damages  for  the  detention  of 
her  dower.  R.  S.,  c.  103,  §  24.  No  such  provision  is 
made  by  statute  in  claims  for  an  allowance  from  the  personal 
estate. 

The  petition  has  abated  by  the  death  of  the  widow.  The 
case  is  remanded  to  the  Probate  Court,  where  its  abatement 
will  be  entered  of  record.  And  the.  executor  is  ordered  to 
pay  the  costs  of  both  the  parties  out  of  the  estate. 

Bice,  Cutting,  Kent  and  Walton,  JJ.,  concurred. 


Harvey  G.  Lovell,  in  Equity ^  v.  Geo.  Farrington  S  \il. 

Jx  it  not  required  to  set  forth  minutely  in  a  blU  in  equity  the  mode  of  proof 
of  en  alleged  fiict  —  a  statement  of  the  facts  is  sufficient,  without  stating  the  ' 
evidence  by  which  it  is  expected  to  prove  them. 

THus  —  where  it  is  alleged  that  a  mortgagee  **  hy  his  assignment  in  writing  on 
said  deed,  sealed  with  his  seal,'*  (date  and  consideration  stated),  **  conveyed 
and  assigned  to  the  complainant  aU  his  right,  title  and  interest  in  the  same, 
together  with  the  debt  secured  thereby  and  all  his  claims  in  and  to  the  mort- 
gage; aU  which  will  more  fully  appear  by  said  deed  and  the  assignment  when 
produced  in  Court,"  —  it  was  held  sufficient  on  demurrer,  although  there  is 
no  allegation  in  the  biU,  that  the  assignment  was  acknowledged  and  recorded. 

When  one  of  the  mortgagers  reftises  to  join  in  a  bill  for  the  redemption  of 
the  mortgaged  estate,  he  may  be  properly  made  a  defendant  party,  if^  mm 
the  allegations  in  the  bill,  it  appears  that  he  still  has  an  interest. 

And  his  demurrer,  for  wrong  joinder,  wiU  not  be  sustained ;  —  he  should  dis- 
charge himself  by  his  answer  and  proofo. 

Bill  in  EQumr. — The  case  was  presented  on  the  sepa- 
rate general  demurrer  of  each  of  the  respondents  to  the 
bill;    The  case  was  argued  by 

Buggies  J  for  the  complainant,  and  by 

Oould  (&  Kennedy y  for  the  respondents. 
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The  opinion  of  the  Court  was  drawn  up  by 

Kent,  J. — The  bill  seta  forth  in  substance  that  John  W. 
Tebbetts  and  William  Fish,  jr.,  being  owners  •as  tenants  in 
conunon  of  a  certain  parcel  of  land,  mortgaged  the  same,  on 
the  28th  of  March,  1855,  to  John  A.  Parks  to  secure  $2180. 
On  the  25th  of  December,  1855,  they  made  a  second  mort- 
gage of  the  same  premises  to  Spaulding  Smith  to  secure 
$4000.  Both  these  mortgages  were  assigned  to  the  respon- 
dent, one  in  April,  and  the  other  in  November,  1859,  and 
both  before  the  filing  of  this  bill. 

The  plaintiff  claims  the  right  to  redeem,  and  bases  this 
right  on  a  claim  to  represent  the  right  of  John  W.  Tebbetts, 
one  of  the  mortgagers.  The  bill  sets  forth — that  the  right  of 
equity  to  redeem,  which  was  originally  in  Tebbetts  &  Fish, 
became  divided  by  Tebbetts'  mortgage  deed  toPhilbrook  of 
the  one  half  of  the  premises  in  common,  and  also  of  another 
lo^  to  secure  $1500  and  other  liabilities.  The  deed  was 
given  June  6,  1857,  and  the  bill  alleges  that  this  mortgage 
was  assigned  to  the  complainant  on  May  14th,  1860,  by 
Philbrook,  and  that,  on  the  16th  of  the  same  May,  Tebbetts 
conveyed  by  quitclaim  all  his  right  in  both  parcels  named  in 
this  latter  mortgage  to  the  complainant. 

The  bill  also  sets  forth  that  Fish  declines  to  join  in  the 
redemption,  and  in  the  prosecution  of  this  bill  therefor,  and 
that  therefore  he  is  made  a  defendant.  It  also  sets  forth  a 
demand  for  an  account  and  a  refusal  to  render  any.  The 
chha  set  forth  is  a  right  to  redeem  the  whole  premises,  and 
to  nold  the  same  in  default  of  contribution  by  Fish  or  his 
heirs  or  assigns. 

The  respondents  severally  enter  a  general  demurrer  to  the 
bill. 

There  is  another  allegation  in  the  bill  in  relation  to  the 
interest  of  Fish,  showing  the  severance  of  his  interest,  by  a 
deed  to  the  defendant,  Farrington,  on  the  12th  of  November, 
1859,  of  all  his  interest  in  an  undivided  moiety  of  the  prem- 
ises, and  a  bond  of  same  date  to  him  from  Farrington,  con- 
ditioned to  reconvey  to  Fish  one  half  undivided  of  the 
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premises  conveyed  in  the  deed«  It  is  contended  that  this 
stBl  left  Fish  interested,  so  that  he  could  properly  be  made 
a  party  to  the*biU. 
Two  questions  are  raised  in  the  arguments — 
1.  Has  the  complainant  set  out  such  a  right  and  interest 
in  faimsetf  as  enables  him  to  redeem  ?  The  deed  to  Phil- 
Inrook  was  clearly  a  mortgage,  to  secure  $1500  and  certain 
specified  liabilities  of  Philbrook,  assumed  by  him  for  Teb^ 
bett's  use  and  benefit.  We  see  notbing  in  the  language  of 
iMs  deed  to  distinguish  it  from  the. usual  *form  of  mortgage 
deeds.  But  it  is  said  that  the  complainant  has  not  shown 
title  in  himself  through  this  deed,  as  he  does  not  in  his  bill 
allege  that  the  assignment  was  acknowledged  and  recorded, 
llie  biU  states  that  **  Philbrook  by  his  assignment  in  writing 
on  said  deed,  sealed  with  his  seal,  dated  May  14,  1860,  in 
consideration  of  $6000  conveyed  and  assigned  unto  yoin* 
orator  all  his  right,  title  and  interest  in  the  same,  together 
with  the  notes  secured  thereby  and  all  liens  on  the  premises, 
mid  all  claims  of  the  said  Philbrook  in  and  to  the  same. 
AR  which  wUl  more  fuXhy  ctppear  by  said  mortgage  deed 
and  the  assignment  thereon,  when  produced  in  Court." 

We  are  at  a  loss  to  perceire  why  this  language  is  not 
saffident  to  set  forth  a  claim  of  an  assignment  duly  made. 
It  is  not  necessary  to  set  forth  minutely  the  mode  of  proof 
of  an  alleged  fact.  It  is  necessary,  in  a  bill  or  declaration, 
to  stflfte  the  facts,  but  not  all  the  evidence  by  which  it  is  ex- 
pected to  prove  them.  In  this  case,  it  is  stated,  in  sub- 
stance, that  an  assignment  was  made  by  which  all  the  right 
and  title  of  Philbrook  was  conveyed  and  assigned,  and  ref- 
erence is  made  to  the  deed  where  that  fact  will  fully  appear, 
wh^i  produced  in  Court.  If  it  does  not  appear  in  proof  on 
the  exhibits  or  c^lierwise,  then  the  defendant  may  well  ob- 
ject to  any  want  of  acknowledgment  or  recording  which 
xnaj  be  apparent.  The  complainant  says  that  this  mortgage 
hfts  been  assigned  to  him,  and  says  he  can  and  will  prove  it 
by  his  deed,  when  produced,  at  the  proper  time.    We  oan- 
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not  sustain  the  demnrrers  on  this  ground ;  but  the  complain- 
ant may,  if  so  advised,  amend  by  inserting  a  more  fiiU  and 
exact  statement  in  reference  to  tiie  acknowledgment  and  re- 
cording. 

2.  It  is  objected  that  Fish  is  not  properly  made  a  party 
defendant.  It  is  clear  that,  if  he  is  a  party  at  all,  he  must 
be  as  defendant,  as  the  bill  alleges  that  he  refuses  to  join  as 
complainant. 

It  b  urged  that,  before  the  bill  was  filed,  he  had  parted 
with  all  his  interest  to  the  defendant,  by  deed,  and  that  the 
bond  given  back  was  not  a  defeasance,  but  simply  a  personal 
obligation,  and  left  him  without  any  right  or  interest  in  Hie 
premises  or  their  redemption. 

The  argument  is,  that  Fish  having  no  interest  in  the  mat- 
ter was  improperly  made  a  party,  and  that  as  to  him  the 
demurrer  must  be  sustained.  It  is  not  necessary,  in  the 
view  we  take,  to  decide  absolutely  at  this  time  whether  the 
bond  creates  a  moiigage  or  not.  The  deed  and  bond,  ae 
set  forth  in  the  bill,  clearly  show  an  interest  in  Fish,  and  at 
l^ast  a  right  to  a  reconveyance  of  the  land  on  a  perform- 
ance of  the  condition.  The  complainant  alleges  that  he  has 
not  the  bond  or  a  copy,  as  the  same  has  not  been  recorded. 
It  is  one  of  the  things  which  he  expects,  we  presume,  to  call 
out  in  the  answer.  K  we  regard  the  deed  and  bond  as  not 
constituting  a  mortgage,  yet  it  may  be  true  that  Fish  did 
within  the  year  obtain  a  reconveyance,  or  since  that  time 
by  consent  of  Farrington.  We  do  not  think  that  there  is 
enough  disclosed  at  present  to  show  that  Fish  has  no  sudi 
interest  as  justifies  the  joining  him  in  the  bill.  It  may  i^ 
pear  hereafter,  when  all  the  facts  are  developed,  that  he  has 
no  such  interest.  It  is  suggested  in  the  argument  of  the 
defendants'  counsel,  that  Fish  did  not  fulfil  the  conditions 
of  the  bond  witliin  the  year,  and,  considering  his  right  lost, 
surrendered  the  bond.  The  plaintiff's  counsel,  on  the  other 
hand,  says  that  Fish  has  redeemed  and  obtained  a  recon- 
veyance to  himself.    We  must  take  the  aHegations  in  the 
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bill  onlj,  in  oonsidering  the  questions  on  the  demprrer. 
We  think  the  facts  stated  are  sufficient  to  call  for  answers^ 
and  therefore  we  overrule  the  demurrers. 

Demufrers  of  both  defendants  overruled. 

Tennet,  O.  J.,  Rice,  Mat,  Qoodenow  and  Davis,  JJ., 
concurred. 


COUNTY   OF   KNOX, 


Daniel  Rose,  Petitioner  for  mandamuSf  versus  The  Coun- 

TT  CoMMISSIONEBS  OP  THE  COUNTT  OP  KnOX. 

Hm  eleetion  or  appoiatmMit  of  regiitar  of  dMdi  dependi  wholly  upon  stat- 
ute Uw,  which  pco?idet  that  such  oAoer  shall  be  elected  in  the  year  1867 
and  in  erery  fire  years  then  following.    K.  S.,  c.  7t  }  2. 

When  a  Tacancy  occurs,  the  chairman  of  the  County  Cknnmissioners  is  to  issue 
his  warrants  to  the  municipal  officers  of  the  several  towns,  &o.,  of  the  regis- 
try district,  to  m  the  Taeaney. 

Thetetore,  if  tiie  Conunissioners  shall  neglect  this  duty,  mandamns  will  lie  to 
compel  its  performance. 

But,  without  such  warrants,  the  municipal  officers  of  the  towns  cannot  legally 
call  meetings  to  fill  such  yacancy. 

And  a  writ  of  mandamus  will  not  be  issued  to  the  County  Commissioners,  to 
compare  the  returns  of  Totes,  made  to  them,  to  ascertain  who  has  been  chos- 
en, at  an  election  so  held. 

The  petition  tar  mandamus,  in  such  a  case,  must  allege  affirmatively  that  a 
Tacancy  ezisted. 

The  Act  of  March  9,  1860,  incorporating  the  county  of  Knox,  (which  was  to 
take  effect  on  the  first  day  of  April,)  authorised  the  Goremor  to  appoint  a 
register  of  deeds  and  certain  other  officers  for  the  county,  who  were  to  con- 
tinue in  office  until  their  places  were  filled  by  an  election,  according  to  the 
Uws ;  manifestly  intending  an  election  in  the  manner  prescribed  by  the  gen- 
eral law,  and  not  that  there  should  be  special  intermediate  elections. 

By  the  general  Uw,  the  time  for  the  election  of  registers  of  deeds  would  be  in 
the  year  1863.  The  register  appointed  by  the  Goremor  would  hold  until 
that  time,  and,  whOe  he  thus  continued  to  hold,  there  would  be  no  racaney. 
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Thi]3  was  a  petition  foe  a  rule,  to  issue  tathe  County  Com- 
missioners to  appear  and  show  oause  why  a  writ  of  man- 
damus should  not  issue,  commanding  them  to  declare  the 
petitioner  Register  of  Deeds  fi>r  the  county  of  Knox. 

The  petitioner  sets  forth,  in  his  petition,  that,  on  the  day 
of  the  annual  election  for  officers  in  this  State,  in  the  year 
1860,  he  was  elected  to  that  office  by  a  majority  of  the  votes 
of  the  legal  voters  of  that  county ;  that  returns  were  duly 
made  by  the  municipal  officers  of  the  several  towns,  &c. ; 
but  that  the  County  Commissioners,  disregarding  their  duty 
provided  by  statute  in  such  case,  neglected  and  refused  to 
open  and  compare  the  votes  thus  returned. 

It  appears  from  the  case,  as  stated  by  the  paries,  that 
George  W.  White  was  appointed  and  commissioned  as  reg- 
ister of  deeds  for  that  county,  (under  the  provisions  of  the 
Acts  establishing  the  county  ot  Enox,  passed  in  March, 
I860,)  to  perform  the  duties  of  said  office  until  another 
should  be  duly  elected  and  qualified  to  fill  his  place,  and 
that  he  entered  upon  said  duties,  April  1,  1860. 

That  the  chairman  of  the  County  Commissioners  did  not 
issue  his  warrants  to  the  municipal  officers  of  the  towns,  &c., 
in  said  county,  directing  them  to  convene  the  qualified  votra^ 
thereof,  to  choose  some  suitable  person  to  fill  the  vacancy  in 
said  office  of  register  of  deeds  by  an  election  as  provided 
by  c.  7  of  R.  S.,  although  requested  so  to  do.  But  the  mu- 
nicipal officers  of  all  the. cities,  towns  and  plantations,  in 
said  county,  acting  upon  their  own  motion^  did  duly  convene 
the  qualified  voters  thereof  for  that  purpose,  by  their  war- 
rants duly  executed  and  served,  upon  liie  day  of  tiie  annual 
election  for  State  and  county  officers,  and  that  the  legal 
voters  of  said  county  in  all  the  cities,  towns  and  plantations 
aforesaid,  cast  their  votes  for  omdidates  for  said  office,  and 
timt  said  Rose  had  a  majority  tiiereof,  as  is  stated  in  his 
petition. 

Goulds  for  the  petitioner. 

MeservBy  CourUy  Attorney^  for  the  respondents. 
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The  opinion  of- the  Conrt  was  drawn  up  by 

KiCE,  J. — The  petitioner  prays  for  a  rule  to  issue  to  the 
respondents,  to  appear  and  show  cause  why  a  writ  of  man- 
damus ^ould  not  issue,  commanding  them  to  declare  the 
petitioner  register  of  deeds  for  the  county  of  Knox. 

The  case  is  presented  on  an  agreed  statement  of  the 
parties,  m  which  the  facts  set  fortii  in  the  petition  are  ad- 
mitted to  be  true. 

The  petitioner  claims  to  have  been  elected  register  of 
deeds  for  the  county  of  Knox,  at  the  annual  election  for 
State  and  county  officers  in  Sept.,  1860. 

By  the  proTisions  of  §  2,  c.  7,  R.  S.,  registers  of  deeds, 
in  each  county  and  in  each  registry  district,  were  to  be 
elected  on  the  second  Monday  of  September,  1857,  and  in 
every  five  years  thence  following.  The  petitioner  does  not 
claim  to  have  been  elected  under  the  provisions  of  this  sec- 
tion, as  tile  voting  did  not  occur  in  any  year  therein  indi- 
cated. 

Section  10  of  the  same  chapter  provides  that,  in  case  of 
vacancy  in  the  office  of  register  of  deeds,  the  clerk  of  the 
Judicial  Courts  shall  perform  all  the  duties  and  services  of 
register  of  deeds  dining  such  vacancy. 

For  the  purpose  of  supplying  such  vacancy,  by  a  new 
election  of  a  register,  the  chidrman  of  the  County  Commis- 
sioners shall  i^sue  his  warrants  to  the  municipal  officers  in 
the  towns  in  said  county  or  registry  district,  directing  them 
to  convene  the  qualified  voters  thereof,  to  choose  'some  suit- 
ably person  to  fill  the  vacancy.     R.  S.,  c.  7,  §  13. 

By  section  14,  the  chairmq.n  of  the  Conmiissioners  is  di- 
rected to  make  his  warrants  returnable  at  a  day  certain,  and 
notify  the  other  County  Commissioners  to  attend  at  the  re- 
turn day,  and  they  shall  then  examine  the  returns  made,  as 
directed ;  and  the  person  elected  in  manner  as  aforesaid, 
after  being  duty  sworn  and  having  given  bond  as  aforesaid, 
aball  be  the  register  until  the  time  when  the  register,  «el^cted 
at  the  next  election  of  the  registers  throughout  the  State, 
enters  upoti  the  discharge  of  his  duties. 
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The  queBtions  presented  for  consideration  are,  whether  a 
vacancy  existed  in  the  office  of  register  of  deeds,  and,  if  so^ 
whether  the  petitioner  was  legally  chosen  to  fill  that  place 
at  the  time  he  claims  to  have  been  elected..  He  does  not, 
in  direct  affirmative  language,  allege  in  his  petition  that  such 
a  vacancy  existed.  To  give  this  Court  jurisdiction,  that 
&ict  should  be  thus  alleged.  This,  however,  is  a  technical 
defect,  not  going  to  the  merits  of  the  controversy.  We 
theref(^e  pass  it  and  proceed  to  consider  other  propositions 
in  the  case,  and,  for  tiiat  purpose,  assume  for  the  moment 
that  a  vacancy  in  fact  existed. 

The  constitution  makes  no  provision  for  the  election  of 
register  of  deeds.  The  election  or  appointment  of  that  of- 
ficer, depends  wholly  upon  statute  provision.  The  statute, 
as  we  have  seen,  applicable  to  ordinary  cases,  provides  for 
the  election  of  that  officer  once  in  five  years,  the  terms  of 
office  commencing  in  1857.  Hhere  are  no  other  provisions 
for  filling  that  office,  by  election,  except  those  contained  in 
sections  13  and  14  of  chapter  7,  in  cases  of  vacancy.  There 
must  necessarily  be  some  tribunal  to  determine  when  a  va- 
cancy exists,  as  well  as  to  appoint  the  time  for  filling  the 
same,  and  determining  the  result  of  the  election.  These 
duties  are  devolved  upon  the  County  Commissioners  or  theur  . 
chairman,  by  positive  statute  provision,  or  necessary  impli- 
cation. 

To  refer  these  questions  to  the  municipal  officers  of  the 
several  cities,  to^^na  and  plantations,  ^ould  lead  to  imcer- 
tainty  and  confusion,  and  is  without  any  authority  of  law. 

If  it  should  be  said  that  this  construction  will  deprive  cit- 
izens of  a  right  to  vote  for  register  of  deeds,  when  vacan- 
•  cies  actually  exist,  unless  the  chairman  of  the  County  Com- 
missioners may  choose  to  issue  his  warrants  for  an  election, 
the  answer  is,  that  the  remedy  consists  in  an  application  to 
this  Court  to  compel  that  officer  to  perform  his  duty,  and 
issue  the  warrants  for  any  election,  and  not  to  compel  him 
to  perform  an  act  not  required  by  law. 

But  an  examination  of  the  £Eicts  in  this  case,  in  conneo- 
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tion  with  the  statutes  bearing  upon  the  subject  matter,  has 
satisfied  us  that  there  was  in  &ct  no  vacancy  existing  in  said 
office  at  the  time  the  petitioner  claims  to  have  been  elected. 
The  B.  S.»  c.  7,  evidently  contemplates  a  vacancy  that  may 
occur  in  tiie  ordinary  course  of  events,  after  counties  have 
been  organized  and  elections  had  been  held.  Hence  the 
provision  in  section  13,  for  supplying  such  vacancies  by  a 
new  election^  language  not  appropriate  in  cases  where  there 
had  been  no  previous  election  to  the  same  office.       ^ 

The  Act  of  March  9,  1860,  incorporating  the  county  of 
Enox,  took  effect  on  the  first  day  of  April  next  following. 
By  the  10th  section  of  that  Act,  tiie  Gh>vemor  was  authoriz- 
ed to  appoint  a  register  of  deeds,  with  certain  other  officers, 
for  the  county,  who  were  to  continue  in  office  until  their 
places  were  filled  by  an  election  according  to  the  constitu- 
tion and  the  laws,  unless  sooner  removed  for  cause. 

It  is,  by  this  provision,  manifestly  intended  that  the  offi- 
cers thus  appointed  shall  hold  their  offices  until  their  places 
are  filled  by  an  election  held  at  the  time,  and.  in  the  manner 
prescribed  by  the  constitution  and  the  general  law,  and  not 
that  there  shall  be  special  intermediate  elections.  This  con- 
struction is  strengthened  by  reference  to  the  provisions  of 
.  the  additional  Act  of  March  19,  1860. 

Under  the  provisions  of  the  Act  of  March  9,  1860,  the 
case  finds  that  George  W.  White  was  duly  appointed  and 
commissioned  register  of  deeds  for  said  county,  to  perform 
the  duties  thereof  until  January  1,  1861,  or  uittil  anoth^ 
should  be  duly  elected  and  qualified  to  fill  his  place ;  and 
that  said  White  entered  upon  the  duties  of  his  office,  April 
1,  1860,  and,  so  &r  as  the  case  shows,  has  continued  to  dis- 
charge the  duties  of  the  office  until  the  present  day.  Un- 
der that  appointment  he  will  be  authorized  to  hold  the  office 
until  after  the  election  in  1862,  unless  removed  therefrom 
for  cause.  The  petition  must  be  diemissed. 

Tenney,  C.  J.,  Mat,  Goodenow  and  Kent,  JJ.,  con- 
curred. 
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Horatio  N.  Jose,  Adrn'r^  verms  Hudson  J.  Hewett. 

The  statute  forbids  a  diiectot  of  a  bank  to  sign  as  a  surety  the  bond  of  its 
cashier,  therefore  his  obUgation  to  indemDify  others  against  loss,  to  ladiice 
them  to  become  sureties,  is  void. 

So,  too,  a  mortgage,  to  secure  the  performance  of  such  an  obligation,  is  invalid. 

As  no  legal  liability,  on  the  part  of  the  director,  is  created  by  his  obligation, 
a  conveyance  of  real  estate,  by  him  to  the  bank,  based  thereon,  and  to  make 
good  i  defalcation  of  the  cai^er  which  had  occurred,  is  without  legal  con- 
sideration ; — a  gift,  fraudulent  in  law,  as  against  prior  creditors,  unless  it 
appears  he  has  sufficient  estate  left  to  satisfy  the  claims  of  the  creditors. 

Repobted  fJpom  J^si  Prius^  Rice,  J.,  presiding. 
Writ  op  Entry,  to  recover  certain  premises  therein 
described,  situated  in  Rockland. 

The  material  facts  are  stated  in  the  opinion  of  the  Court. 
The  case  was  argued,  on  the  report  of  the  evidence,  by 

A.  p.  Gould^  for  the  plaintiff,  aud  by 

P,  Thacher.j  for  the  defendant. 

The  opinion  of  the  Court  was  drawn  up  by  . 
•  Cutting,  J. — Writ  of  entry  dated  January  10th,  1859, 
Plea  the  general  issue  and  brief  statements.    The  d^naod- 
ant  and  tenant  both  claim  the  premises  described  in  the  writ 
imder  one  Henry  C.  Lowell^  whose  titie  wad  admitted. 

And  it  is  further  admitted,  that  the  Shipbuilders'  Bank 
was  incorporated  March  7th,  185S,  and  duly  organized; 
that  on  April  29th,  1853,  liowdl  was  duly  chosen  and  qual- 
ified president  and  director;  that  on  June  7th,  1853,  one 
WiUiam  L.  JPitta,  the  son-in-law  of  Lowell^  was  duly  elect- 
ed and  qualified  cashier,  who,  on  the  same  d(^,  gave  his  o& 
ficial  bond  in  the  penal  sum  of  $40,000,  with  John  Jim6% 
and  Henry  Ingraham^  two  of  his  sureties  witii  others  not 
residents  of  this  State,  which  bond  was  approved  by  the 
directors ;  that  Lowell ^  at  the  same  time,  gave  his  bond  in 
the  penal  sum  of  $40,000,  to  Jones  and  Ingrahxim  to  induce 
them  to  become  such  sureties,  conditioned  to  save  them 
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liarmless ;  that,  on  Oct.  14th,  1854,  Lotodl  ceased  to  be  a 
director,  and  /.  JT.  Kimball  was  chosen  director  and  pres- 
ident in  his  stead ;  that,  on  the  same  day,  Pitts  became  a  de- 
fimlter  as  cashier  for  a  sum  exceeding  the  penal  amount  of 
his  bond,  and  was  superseded  hj  A.  W.  Kennedy  in  that 
office,  when  LoweUj  at  the  request  of  Jones  and  Ingraham^ 
gaye  them  a  mortgage  of  certain  real  estate,  a  part  of  which 
is  the  demanded  premises,  to  secure  his  performance  of  the 
condition  in  his  bond  to  them ;  that,  on  Oct.  26th,  1854, 
LoweU  gave  to  the  bank  his  bond  in  the  penal  sum  of 
$40,000,  conditioned  to  conyey  to  Horace  Merriam^  Alden 
Ulmery  Edward  A.  Mansfield  and  Ghorge  Ihomdike,  di- 
rectors of  the  bank,  the  real  estate  mortgaged  to  Jones  and 
Ingraham^  to  indemnify  the  bank  against  loss  on  account  of 
Pitts*  de&ult,  Lowell  not  being  otherwise  indebted  to  the 
bank ;  and  that  he  did  on  the  same  day,  in  accordance  with 
the  conditions  of  h^  bond,  convey  to  them  the  real  estate. 

On  Dec.  Ist,  1854,  one  Thomas  W.  Hooper  commenced 
an  action  against  Lowell  on  his  acceptance  of  a  draft  for 
$2500  before  October,  1854,  and  attached  all  his  real  estate 
in  the  then  county  of  Lincoln ;  that,  on  Hooper's  decease,  the 
demandant  (Horatio  Jf.  Jose)  was  appointed  administrator, 
,  who  prosecuted  the  suit,  and,  at  the  January  term,  185T,  in 
Lincoln  county,  recovered  judgment  and  execution  for  the 
amount  of  hb  claim  and  seasonably  levied  on  the  demanded 
premises. 

On  Dec*  4th,  1854,  Merriam  and  others  released  the  real 
estate,  of  which  they  had  I'eceived  a  deed  of  Lowell j  to  the 
bank,  to  effectuate  the  purpose  of  the  conveyance  to  them ; 
that,  January  1,  1855,  Jones  and  IngraJiam^  on  condition  of 
being  disdiarged  by  the  bank  from  their  suretyship  on  Pitts* 
bond,  assigned  their  mortgage  of  Oct.  14th,  1854,  to  the 
bank,  who,  by  their  directors,  on  the  same  day,  in  consider- 
ation of  the  assignment  find  an  obligation  to  indemnify  them 
against  Hooper^s  attachment  and  to  procure  a  release  of 
LofweWs  wife's  right  to  dower,  did  so  discharge  them,  the 
directors  well  knowing  the  consideration  of  the  mortgage 
Vol.  l.  82 
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at  the  date  of  its  asBignment ;  that,  on  Janoary  1st,  1855, 
Lowdly  in  pursuance  of  that  arraqgement,  and  at  the  re- 
quest of  Jones  and  Ingraham^  released  the  mortgaged  prem^ 
ises  and  his  wife  her  'right  to  dower  therein  to  the  bank. 
Ingraham  was  an  original  stockholder,  and  has  continued  to 
be  such ;  otherwise  with  Jones. 

On  Oct.  26th,  1854,  the  bank  suspended  payment,  and 
Atwood  LevenscUer^  Joseph  Hewett  and  Abiel  W.  Kennedy 
were  appointed  receivers  by  the  Court,  January  10th,  1855, 
who  thereupon  took  possession  of  the  demanded  premises 
as  the  property  of  the  bank,  and  duly  sold  the  same,  together 
with  Jones  and  IngrahanCs  guaranty,  July  8th,  1858,  to  the 
tenant  {Hudson  J.  Hewett)  for  a  sum  less  than  $5000,  leaY* 
ing  PiUs  still  a  defaulter  to  a  very  large  amount. 

From  the  foregoing  facts,  it  appears  that  both  parties  claim 
title  to  the  demanded  premises  directly  or  indirectly  under 
Henry  C7.  Lotoelly  who  was  the  undisputed  owner  of  the 
same  prior  to  Oct.  14th,  1854,  the  date  of  his  mortgE^  to 
Jones  and  Ingra/iam^  and  Oct.  26th,  1854,  the  time  of  his 
release  to  Merriam  and  others,  the  directors  of  the  bank. 
Upon  the  force  and  effect  of  those  two  conyeyances  the  ten?- 
ant's  title  principally  depends,  inasmuch  as  they  were  the 
only  material  transactions  prior  to  the  demandant's  attach- 
ment; which  was  on  Dec.  1st,  1854,  made  by  his  intestate 
on  a  writ  founded  on  Lowell's  acceptance  before  October  of 
the  same  year.  So  that  in  order  for  the  demaddant  to  pre- 
vail he  must  successfully  dispose  of  that  mortgage  and  re- 
lease.    He  attempts  so  to  do. 

And,  Jlrsty  he  contends  that  the  mortgage  was  void  be- 
cause it  was  given  to  secure  an  obligation  executed  in  viola- 
tion of  the  statute  of  1841,  (Act  of  Amendment,  e.  1,  §  24,) 
which  provides  that, — ^^The  bond  of  tiie  cashier  shall  be 
renewed  every  year,  in  the  month  of  October,  and  in.no 
ease  shall  the  bondj  given  by  the  cashier j  be  signed  by  any 
director  of  the  bank  for  which  he  is  appointed.^ 

Lowdly  being  a  director  at  the  date  of  the  cashier's  bond, 
oould  not,  by  the  express  language  <d  the  statute,  haire  i 
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ed  as  one  of  ffae  sureties  thereon,  and,  in  not  doing  so,  he 
has  complied  with  the  letter.  But,  could  he  evade  the  spirit 
of  the  law,  by  doing  indirectly  what  he  was  forbidden  to  do 
directly?  If  so,  the  statute  becomes  a  dead  letter ;  for  di- 
rectors might  readily  approve  of  sureties,  who  should  be 
indemnified  by  themselves,  trusting,  perhaps,  more  to  their 
own  indemnity  than  to  the  responsibility  of  such  sureties. 
The  directors,  when  sitting  in  judgment  on  the  bond,  would 
only  have  to  say,  the  sureties  must  be  suflScient,  for  we  are 
to  save  them  harmless.  Such  directors,  in  case  of  the  de- 
fttult  of  tfieir  cashier,  might  not  tie  too  expeditious  or  over 
anxious  to  put  his  bond  in  suit.  One  cannot  readily  per- 
ceive a  distinction  between  directors  signing  directly  as  sure- 
ties, or  indirectly  by  their  friends,  upon  such  directors'  own 
responsibility;  the  two  proceedings  must  amount  to  one 
and  the  same  thing,  and  all  the  evils  which  the  statute  was 
intended  to  remedy  would  still  exist.  If  any  one  shall  have 
fhe  curiosity  to  look  at  the  recitals  in  LowdVs  bond*  to 


•The  oondition  of  the  bond  is:— "thst  whereat  one  Willkm  L.Pitti  d 
Booklend,  eforoMid,  had  been  eleeted  oafltuer  of  the  Shipbuilden'  Bank,  si^- 
ated  at  said  Rockland,  and  had  made  his  bond  conditioned  as  therein  specified, 
that  he  would  weU  and  faithfully  discharge  all  the  duties  of  cashier  of  said 
bank,  and  with  diligence  and  fidelity  perf6nn  aU  the  duties  of  that  office, 
igiecably  to  the  laws  regulating  banking  in  this  State,  which  bond  lie  has 
oaueed  to  be  signed  and  executed  by  Richard  PittB,  Nathaniel  Brinley, and  Ed- 
ward Brinley,  as  his  sureties,  the  same  bearing  even  date  herewith ;  and  where- 
as additional  sureties  being  required,  the  said  Henry  Ingraham  and  John  Jones, 
it  my  xoquest,  and  upon  my  promise,  agreement  and  obligation  to  secure  and 
pioteet  them  from  all  liability  thereby  incurred,  and  to  hold  them  forever 
harmless  in  the  premises,  and  to  pay  any  and  all  sums  of  money  that  might 
become  due  to  said  bank,  at  any  and  all  times  by  reason  of  the  non-fUlfilment 
or  non-performance  on  his  part  of  the  conditions  of  said  bond,  have  tiiis  dkf 
beoome  earetiee  thereto  by  signing  and  executing  the  same,  which  bond  was 
tiwreupon  accepted  and  approyed  by  the  directors  of  said  bank.  The  terms 
and  conditions  of  said  bond  will  more  accurately  appear  upon  inspection  of  the 
instrument  itself  to  which  reference  may  be  had. 

«Now,  if  the  said  Henry  C.  Lowell  shall  forever  protect  the  said  Henry  In- 
graham and  John  Jones  from  all  liability  incurred  by  becoming  sureties  to  the 
bond  of  said  William  L.  Pitts,  at  his,  the  said  Lowell's  request,  and  shall  hold 
them,  and  each  of  them,  their  heirs,  executors  and  administrators,  forever 
harmless  in  the  premises,  by  paying  himself;  toy  and  all  sums  of  money  thM 
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Jones  and  Ingrdham^  he  will  perceive  a  bold  attempt  at  eva- 
sion, "the  fruif  of  which,  the  stockholders  may  well  ex- 
claim, bi:ought  "all  our  woe." 

The  conclusion,  then,  to  which  we  have  arrived  on  this 
point,  is,  that  the  contract  of  indemnity,  being  in  violation 
of  law,  was  void  and  inoperative  between  the  parties  thereto, 
and  the  mortgage  given  to  secure  the  same  was  equally  so, 
both  bearing  such  evident  marks  of  suicide  upon  their  £GU)e 
that  no  one  could  be  reasonably  deceived  thereby. 

The  next  apparent  obstacle  which  precedes  the  demand- 
ant's attachment,  is  Lowell's  release  or  quitclaim  to  the  di- 
rectors, of  Oct.  26th,  1854.  And  it  is  contended,  secondly ^ 
that  it  was  without  legal  consideration,  and  void  as  against 
prior  creditors.  And  it  is  clearly  inferrible,  from  the  evi- 
dence, that  all  the  transfers  from  LoweU  were  for  the  pur- 
pose and  with  the  design  of  securing  his  bond  to  the  sureties 
or  the  bank  against  Pitts*  liabilities  as  cagtiier,  when  no 
legal  responsibility  was  ever  created,  for  the  case  finds  that 
Lowell  was  not  indebted  to  the  bank,  and  that  all  the  trans- 
actions were  based  upon  his  bond  of  indemnity,  which  we 
have  already  considered.  Lowell  may  have  had  honorary 
creditors  and  a  friendly  disposition  to  comply  with  their 
wishes,  but  such  creditors  must  yield  to  legal  ones.  We 
consider,  therefore,  those  conveyances  to  have  been  made 
without  legal  consideration  and  voluntary, — gifts,  fraudu- 
lent in  law  as  against  prior  creditors,  imless  it  has  been 
made  to  appear  that  the  residue  of  Lowell's  property  was 
sufficient  to  respond  such  creditors'  just  claims.  It  not  so 
appearing,  the  demandant's  attachment  and  subsequent  levy 
must  prevail,  and  his  action  is  maintained. 

Tenant  defaulted. 

But,  according  to  the  agreement  of  the  parties,  **  the  ac- 

may  at  any  time  be  due  to  said  bank,  by  reason  of  the  non-performance  on  tiie 
part  of  said  li^^lliam  L.  Pitts,  as  cashier,  of  any  of  the  conditions  of  his  said 
bond,  and  shall  secure  and  protect  said  Ingraham  and  Jones  from  aU  the  legal 
consequences  arising  to  them  by  reason  of  executing  said  bond  at  his  said 
.  Lowell's  request,  then  this  obligation  shall  be  Toid,  otherwise  remain  in  f^ 
force  and  firtae." 
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tion  is  to  stand  for  trial  for  the  assessment  of  damages  for 
tlie  detention.'^ 

Tbnnby,  C.  J. 9  Rice,  May,  Goodbnow  and  Davis,  JJ., 
concurred. 


John  P.  Ajllen,  Petitioner  for  partition^  versus  Silas  C. 
Hall  (&  persons  unknown. 

On  petitioiui  for  partition,  all  qnestionfl  oonceming  the  title  of  the  partieB»  and 
the  nature  and  proportions  of  their  interests,  are  for  the  jury ;  and  the  in- 
terlocutory judgment,  which  is  condusive,  should  conform  to  the  yerdiot. 

Commissioners  to  make  partition  have  no  judicial  powers,  like  referees,  to  de- 
termine any  such  question. 

When  an  interlocutory  judgment  has  been  rendered  for  a  fractional  part  of  cer- 
tain premises,  described  by  boundaries,  tiie  petitioner  is  entitled  to  that  pro- 
portion of  all  the  rtal  utate  within  the  boundaries,  unless  specifically  limited 
by  exceptions  or  reservations. 

Commissioners  may  determine  the  location  and  boundaries  thereof;  and,  if 
such  question  arises,  what  the  whole  estate  is,  by  distinguishing  personal 
property  from  real  estate. 

If  they  err  in  deciding  these  questions,  the  Court  will  not  accept  their  report, 
but  will  recommit  the  case  to  them. 

The  statute  of  1855  (substantially  the  same  in  the  reyision  of  1857)  changed 
the  relatiye  rights  of  tenants  in  conmion,  where  one  has  occupied  a  part,  in 
severalty,  and  has  made  improyements  thereon. 

It  was  intended  by  that  statute  to  provide  that  if  one  had  so  held  and  made 
improvements  without  **the  consent"  of  his  co-tenants,  he  cannot  claim  to 
have  his  share  so  set  out  as  to  embrace  such  improvements,  but  may  be  com- 
pelled to  take  some  other  portion  of  the  estate. 

Still,  he  is  to  have  the  entire  benefit  of  the  improvements  made  by  him ;  and 
if  not  assigned  to  him,  specificaUy,  he  shall  have  their  value  over  and  above 
his  share  of  the  commpn  property. 

If  he  has  had  exclusive  possession  of  any  part  of  the  premises  **by  the  con- 
sent" of  the  co-tenants  and  has  made  improvements  thereon,  he  is  entitled 
to  have  such  part  assigned  to  him,  unless,  exclusive  of  the  improvements, 
it  exceeds  his  share. 

The  questions  arising  under  this  statute,  as  they  refer  to  the  individual  inter- 
ests and  proportions  of  the  parties,  must  be  determined  by  the  jury  before 
the  interlocutory  judgment;  and  the  result  should  be  incorporated  in  the 
judgment,  that  the  proper  directions  may  be  given  in  the  warrant  of  parti-  . 
tion. 
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Ji  matters  are  Bubmitted  to  the  Commiasiooeni  tmder  tlie  instmctians  of  the 
Court,  which  they  have  no  authority  to  decide,  exceptions  cannot  be  takm 
thereto  at  a  subsequent  term. 

The  case  of  Partona  y.  Copeiand^  36  Maine,  ^37,  as  here  explained,  is  not  in 
conflict  with  the  doctrine  of  this  case. 

Exceptions  from  the  ruling  of  Appleton,  J. 

This  was  a  petition  fob  pabtition,  in  which  the  peti- 
tioner prayed  to  have  set  off  to  him,  to  hold  in  severalty, 
one-tenth  part  of  the  premises  described  in  his  petition,  (a 
tract  of  land  in  St.  George  of  about  150  acres,)  which  he 
claimed  in  fee  simple,  and  four-tenths  of  the  same  premises, 
for  the  life  of  one  Mason. 

The  said  Hall,  and  persons  unknown,  were  alleged  in  the 
petition  to  be  co-tenants.  The  said  Hall  appeared;  and  at 
the  October  term,  1868,  the  petitioner  recovered  judgmeiit 
for  partition,  and  conunissioners  were  appointed  to  make 
partition  accordingly. 

The  commissioners  at  a  subsequent  term  made  their  re- 
port of  the  partition  made  by  them ;  and  the  said  Hall  in 
writing  set  forth  his  objections  to  the  aooeptanoe  of  tiieir  re- 
port, wid  moved  that  it  be  recommitted.  The  Judge  pre- 
siding at  that  term  sustained  the  motion  and  ordered  the 
report  to  be  reconunitted,  'Hhe  conmiissioners  to  assign  to 
each  tenant,  the  improvements  by  him  made,  with  the  con- 
sent of  his  co-tenants,  in  addition  to  his  share  in  the  com* 
mon  estate,  as  it  was  without  sudi  improvements.** 

The  report  of  the  commissioners,  under  the  order  of  the 
Court  before  named,  was  offered  at  the  October  term,  1860. 
In  their  report,  they  set  forth,  "we  have  examined  the  prem- 
ises with  the  parties ;  and  having  heard  the  testinnmy  of 
witnesses  produced  respecting  separate  occupation  and  im- 
provements, we  found  as  matter  of  fact,  that  no  one  of  the 
tenants  in  common  has  had  the  exclusive  possession  of  any 
part  of  the  estate,  and  made  improvements  thereon  by  the 
mutual  consent  of  the  other  co-tenants.  Wherefore  we  do 
assign  and  set  out  to  said  James  P.  Allen,**  &c. 

The  said  Hall  filed  objections  to  the  acceptance  of  the  le- 
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portt  which  were,  that  the  aseignment  made  to  the  petitioner 
U  unjust  and  illegal,  because, — 

(1.)    Isaiah  Fogg,  one  of  the  tenants,  and  owners  in 
common^  with  the  petitioner  and  others,  of  the  premises 
which  are  described  in  the  petition,  and  of  which  partition 
is  made  by  said  report,  being  in  possession  of  a  portion  of 
said  prenuses,  did,  since  the  filing  of  the  petition,  rightfully 
eirect,  on  that  portion  of  the  common  property  which  was 
occupied  by  him,  yaiuable  buildings ;  to  wit, — a  dwelling- 
house  and  outbuildings  thereunto  attached,  for  his  own  use 
and  benefit,  of  the  value  of  $1500,  and  has  als6  greatly  im- 
proved the  land  and  increased  the  value  of  that  portion  of 
the  conmion  property,  building  wall  and  fences  thereon,  and 
by  bringing  the  soil  up  from  a  state  of  nature  to  a  high 
state  of  cultivation,  which  buildings  and  improvements  were 
the  exclusive  property  of  the  said  Fogg.    Yet  the  said  com- 
missioners, disregarding  or  mistaking  their  duty  under  such 
circumstances,  in  estimating  the  value  of  the  entire  proper^ 
ty  of  which  they  make  partition,  appraised  the  dwelling- 
house  and  buildings  aforesaid,  and  the  other  improvements 
oi  said  Fogg,  thereby  giving  the  petitioner  a  share  of  their 
value,  and  do,  by  their  said  report,  assign  to  the  said  Allen, 
a  portion  of  the  value  of  said  improvements,  without  leav- 
ing to  the  said  Fogg  or  his  grantees,  or  assigns,  or  the  other 
owners  in  common  with  the  petitioner,  and  especially  this 
respondent,   an  e(]uivalent  therefor.     Said  commissioners 
having  assigned  to  the  petitioner  one-tenth  of  said  premises 
in  fee  and  four-tenths  of  the  same  for  the  life  of  Jonas  Ma- 
son, as  said  premises  now  are,  including  said  improvements, 
instead  of  taking  into  account  the  value  of  said  improve- 
ments made  by  said  Fogg,  and  making  the  assignment  in 
accordance  therewith,  as  the  law  requires. 

(2.)  Because  the  portion  of  the  premises  which  had  been 
improved  by  said  Fogg  or  his  grantees,  or  assigns,  were  not 
reserved  for,  ov  assigned  to  him,  but  were  in  part  assigned 
to  the  petitioner. 

(3.)  Because  great  injustice  is  done  to  the  respondent* 
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and  the  other  tenants  in  common,  by  the  assignment  of  too 
large  and  too  valuable  a  share  of  the  common  property  to 
the  petitioner,  which  has  been  made  in  consequence  of  fhe 
appraisal  of  the  improvements  as  aforesaid ;  bj  reason  of 
which,  in  a  future  division  of  the  residue  of  said  premises, 
between  said  Fogg  or  his  grantees,  or  assigns,  and  this  re- 
spondent, a  less  share  must  be  assigned  to  this  respondent 
than  he  is  justly  entitled  to,  and  less  than  would  be,  if  no 
more  than  the  petitioner's  just  share  of  the  said  premises 
had  been  assigned  to  him  by  the  report. 

(4.)  Because  said  commissioners,  in  estimating  the  value 
of  the  property  of  which  they  make  partition,  appraised  the 
dwellinghouse,  which  was  erected  by  said  Isaiah  Fogg,  ai 
the  value  of  $1500,  within  the  exterior  bounds  of  said  pre- 
mises, as  described  in  the  warrant,  but  not  upon  the  land  or 
soil  of  said  premises,  nor  in  any  way  attached  or  affixed  to 
themj  as  part  of  the  freehold ^  but  which  was  eifected  upon 
a  granite  ledge,  by  the  consent  of  the  owner  thereof,  and 
which  ledge  was  in  no  part  owned  by  the  petitioner,  and  in 
which  he  had  no  interest,  and  which  dwellinghouse  was  the 
exclusive  property  of  said  Fogg  and  his  grantees,  and  which 
is  in  no  part  the  property  of  the  petitioner.  And  the  said 
commissioners  assigned  to  the  petitioner  a  share  of  the  value 
of  said  dwellinghouse;  not  by  assigning  to  him  a  part  of  the 
dwellinghouse  itself,  but  by  assigning  to  him  a  much  larger 
proportion  of  the  common  property,  by  reason  of  their  ap- 
praisal of  the  said  house,  as  a  part  of  said  property ;  there- 
by doing  great  injustice  to  this  respondent. 

(5.)  Because  said  commissioners,  in  their  appraisal  of  the 
property  and  premises  of  which  they  make  partition,  includ- 
ed a  dwellinghouse  of  the  value  of  $1500,  built  by  said 
Fogg,  and  other  improvements  made  by  him  upon  a  specific 
proportion  of  said  premises,  which  had  been  occupied  and 
claimed  by  said  Fogg  and  his  grantees  for  more  than  six 
years,  and  in  which  improvements  the  complainant  has  no 
interest.  Wherefore  he  prays  that  the  report  may  be  re- 
committed, &c. 
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At  the  May  term,  1861,  the  petitioner's  counsel  moved 
that  the  report  be  accepted ;  and  the  counsel  for  Hall  oflTer- 
ed  to  prove  the  allegations  contained  in  the  objections  filed, 
and  also,  further  facts,  showing  the  assignment  illegal  and 
inequitable.  But  the  presiding  Judge  ruled  that  the  evi- 
dence offered  was  inadmissible ;  that  the  objections  made 
to  the  report,  if  sustained  by  proof,  would  not  invalidate  it ; 
and  ordered  that  the  report  be  accepted. 

The  respondent,  Hall  excepted. 

Gouldy  in  support  of  the  exceptions  contended ;  in  refer- 
ence to  the  law  as  applicable  to  the  facts  of  this  case,  under 
the  statutes  now  in  force, — 

(1.)  Whether  Fogg's  improvements  were  made  by  con- 
sent of  the  other  co-tenants  or  not,  it  was  the  duty  of  the 
commissioners  "to  consider  their  value  and  make  their  as- 
signment of  shares  in  conformity  therewith;"  (E.  S.,  c. 
88,  §  16 ;)  whether  they  were  made  before  or  after  the  in- 
terlocutory judgment. 

For  the  construction  and  purpose  of  this  statute,  it  is  well 
to  look  at  its  history.  In  1854,  the  case  of  Parsons  v. 
Copelandy  (38  Maine,  537,)  came  before  this  Court.  It  was 
then  made  known  to  the  public,  that, — "if  buildings  are 
placed  upon  the  land  by  one  of  the  co-tenants  before  the 
petition  is  filed  and  no  question  is  presented  in  the  proceed- 
ings whether  they  are  a  part  of  the  common  property  or 
not,  the  interlocutory  judgment  establishes  the  title  of  the 
petitioner  to  a  qhare  of  them. 

This  would  work  no  injustice  it  there  was  any  mode  in 
those  proceedings  by  which  a  respondent,  situated  as  Hall 
is,  could  put  that  question  in  issue  in  a  trial  on  the  petition. 
But  how  is  this  to  be  done  ?  The  respondent  does  not  claim 
them.  He  cannot  plead  title  in  himself.  They  belong  to 
uiother  co-tenant,  who  is  not  made  a  party. 

Again : — the  Court  in  that  case  intimate  that,  if  improve- 
ments are  made,  a  house  is  built,  by  one  of  the  co-tenants, 
at  any  time  during  the  pendency  of  the  petition,  so*  that  the 
Vol.  1.  33 
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question  of  title  to.  such  house  could  not  be  settled  hy  the 
interlocutory  judgment,  for  that  settles  title  at  the  time  of 
petition  only ;  and  it  may  be  subsequent  even  to  it,  and  be- 
fore the  partition,  then  the  improvements  go  lib  the  peti- 
tioner, unless  the  person  making  them,  can  show  the  peti- 
tioner's consent. 

Thereupon  the  Legislature  intervened,  to  provide  agwist 
injustice  in  "all  cases." 

Laws  of  1855,  c.  157.  "In  all  cases  of  partition  where  . 
there  shall  have  been  a  sole  and  exclusive  possession  and 
occupation  of  a  part  of  the  land  or  real  estate  to  be  divided, 
by  any  one  or  more  of  the  tenants  in  common,  by  mutual 
consent ;  and  improvements  shall  have  been  made  by  build- 
ings or  otherwise  by  such  tenant  or  tenants  on  the  parts  so  ' 
occupied  by  them  exclusively,  the  commissioners  appointed 
to  make  partition,  shall  assign  to  each  tenant  so  making  im- 
provements, the  <  portion  on  which  he  or  they  shall  have 
made  the  same.  And  in  all  cases  of  partition,  the  commis- 
sioners shall  take  into  consideration  the  value  of- improve- 
ments made  by  any  tenant  in  common^  and  make  their  as- 
signments in  conformity  therewith." 

Here  are  two  didtinct  provisions.  The  first  relates  to  a 
particular  class  of  cases ;  and  the  other  to  all  cases. 

The  latter  relates,  not  merely  to  improvements  on  land 
occupied  by  "mutual  consent,"  but  to  "improvements"  made 
by  "any  tenant  in  common,"  and  not  to  a  limited  class,  but 
to  "all  cases  of  partition." 

The  last  clause  of  the  section  is  distinct  from  and  inde- 
pendent of  the  first,  separated  from  it  by  a  period. 

It  would  do  violence  to  every  rule  of  construction,  to 
make  it  dependent  upon  the  first,  and  limit  it  by  the  class  of 
cases  there  described. 

Sect.  16,  B.  S.,  is  the  same  in  effect;  condensed,  to  be 
sure,  but  containing  distinctly  both  elements  of  the  law  of 
1855. 

But  it  may  be  argued  that  the  commissioners  cannot  set- 
tle tiUe.    What  then?    Is  the  respondent  to  have  his  pro- 
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perty  taken  away  from  him  and  given  to  the  petitioner? 
Has  he  lost  it  by  neglecting  to  have  that  question  settled  on 
the  trial  of  the  partition?  That  he  could  not  do.  This 
dwellinghouse  was  put  upon  the  premises  after  the  petition 
was  filed,  and  ^  the  judgment  for  partition  must  be  based 
upon  the  petition  and  the  estate  therein  described."  Par^ 
«m8  V.  Copelandj  before  cited.  And,  according  to  the  de- 
cision in  that  case,  this  fact  was  to  be  determined  by  the 
commissioners. 

The  only  decision  the  commissioners  have  to  make  is, 
whether  the  particular  piece  of  property  in  controversy  is 
included  in  their  commission.  It  is  simply  the  performance 
of  their  duty,  to  find  the  property  which  they  are  to  divide ; 
to  identify  it.  In  doing  this,  they  cast  out  that  which  they 
are  satisfied  was  no  part  of  the  property  described  in  the  pe- 
tition. In  one  sense,  this  is  a  determination  of  the  ^  riffhf* 
of  property,  but  an  indufpensable  one ;  a  power  always  and 
long  exercised. 

I  submit,  that  the  last  clause  of  the  opinion  in  Ham  v. 
Hdniy  39  Maine,  219,  was  not  well  considered.  It  is  a  dic- 
tum merely,  the  point  not  arising  in  the  case,  as  the  statute 
of  1855  was  not  enacted  until  after  it  was  made  up. 

It  is  not  consistent  with  the  decision  in  Parsons  v.  (7ope- 
lajidj  already  cited,  as,  in  that  case,  the  duty  of  the  com- 
missioners to  determine  whether  a  building  was  put  upon 
the  premises  after  the  filing  of  the  petition — and,  if  so, 
whether  under  such  circumstances  as  to  become  a  part  of 
the  freehold,  is  clearly  recognized. 

But,  in  no  case,  can  this  question  be  tried  on  the  trial  of 
the  petition.  No  mode  is  provided.  That  decision  was  in 
1854.  By  the  law,  as  it  then  stood,  buildings  attached  to 
the  freehold,  though  erected  by  one  tenant,  became  the  com- 
mon property  of  all.  K  erected  ajier  the  petition*  was  filed, 
the  commissioners  were  to  determine  whether  so  as  to  be- 
come common  property.  If  attached  to  the  fi^ehold,  then 
they  did.     If  not^  then  the  question  of  consent  was  to  be 
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decided  by  the  commissioners,  and  their  appraisal  made  ac- 
cordingly. 

Under  the  law  of  1855,  re-enacted  in  E.  S.,  the  facts 
which  are  to  govern  the  rights  of  the  parties  are  changed ; 
but  the  means  of  ascertaining  them  remain  the  same. 

Those  improvements  made  before  the  petition  is  filed,  it 
is  said,  must  be  determined  at  the  trial  on  the  petition. 
But,  if  this  be  true,  which  I  contest,  those  made  ajienoards 
cannot  be  adjudged  on  that  trial,  because  they  are  not  alleg- 
ed to  be  of  the  common  property ;  they  were  not  in  esse^  at 
the  time  of  the  allegation. 

But,  if  it  be  urged,  that  this  is  determining  a  right 
of  property,  in  which  the  parties  are  entitled  to  a  jury  trial, 
I  reply,  that  the  objection  is  as  broa4  as  it  is  long.  If  it 
cannot  be  done  against  the  petitioner,  it  cannot  be  done 
against  the  respondent. 

Fogg's  house  was  not  a  part  of  the  common  property  at 
the  time  the  petition  was  filed ;  its  title  is  not,  therefore, 
settled  by  the  interlocutory  judgment.  And,  if  the  com-^ 
missioners  cannot  exclude  it  from  the  common  property,  be- 
cause it  would  diminish  the  petitioner's  right,  they  cannot 
include  it,  because  it  would  diminish  the  re^ondent^s  right. 

But  there  are  a  great  many  rights  of  property,  incidental- 
ly settled  in  judicial  proceedings,  without  the  privilege  of 
jury  trial.  The  case  of  partition  of  real  estate  is  one  of 
them.  The  "writ  of  partition"  is  older  than  the  constitu- 
tion. The  practice  had  always  been  for  the  committee  ap- 
pointed to  set  out  the  proportions  of  each,  by  metes  and 
bounds ;  to  do  many  things  which  afiected  and  indirectly 
decided  rights  of  property.  Trial  by  jury  can  only  be  de- 
manded where  it  has  not  been  "  heretofore  otherwise  prac- 
ticed.*^    (Sect.  20,  Art.  1,  Const,  of  Maine.) 

(2.)  As  to  the  fifth  objection,  the  respondent  can  have 
no  part  of  these  betterments  of  Fogg,  even  if  the  judgment 
in  this  case  afiects  him  as  though  he  were  a  party  to  the  re- 
cord.    Baylies  v.  Bussey^  5  Maine,  153. 
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Even  if  legally  competent  under  anj/  drcumstdnces^  there 
was  no  possible  way  in  which  the  question  of  these  better- 
ments could  have  been  put  in  issue,  on  the  trial  of  the  pe- 
tition, for  lliey  were  all  made  since  the  petition  was  filed, 
though  more  than  six  years  before  the  assignment.  The 
petition  was  filed  in  1849. 

(3.)  The  fourth  objection  to  the  report  should  have  been 
sustained.  That  portion  of  the  premises  where  Fogg  built 
his  house,  was  a  bare  ledge ^  upon  which  he  erected  it. 

May  not  one,  owning  all  the  granite  ledge ^  or  the  lime 
rock,  or  slate,  or  coal,  in  certain  premises,  erect  buildings 
upon  them  for  his  own  use,  while  quarrying,  without  the 
buildings  becoming  the  property  of  the  owners  of  the  soil, 
whether  they  are  erected  with  or  without  the  consent  of 
such  owners? 

Here  is  a  kind  of  divided  title,  one  set  of  owners  to  the 
9oily  atiother  to  the  quarries. 

Quarries  are  a  part  of  the  realty,  they  pass  by  deed,  and 
a  widow  may  have  dowm*  in  them,  though  her  husband  did 
not  own  the  soil  under  them. 

K  it  be  said,  that  the  interlocutory  judgment  settled  the 
title  to  soil  and  quarries,  land  and  ledge,  I  reply,  that  this 
is  the  case  as  to  these  parties  only.  It  does  not  affect  Fogg*s 
rights. 

Buggies,  contra,  argued  :  — 

1.  That  the  subject  matter  of  the  objections  taken  to  the 
report  has  been  before  presented,  and  a  full  hearing  had  on 
testimony  and  argument,  (in  behalf  of  the  objections,)  and, 
under  special  instructions  of  record,  the  commissioners  have 
made  this  report,  ^ecially  finding  that  they  have  conformed 
to  the  instructions. 

2.  That  no  objections  or  exceptions  having  been  taken 
when  the  decision  was  made  and  so  entered  of  record  on  the 
docket,  it  is  too  late  now  to  entertain  exceptions  taken  at  a 
subsequent  term. 

3.  That  the  matter  having  been  so  passed  upon  by  the 
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commissioners  it  is  conduaive^ — the  objections  and  excep- 
tions being  an  appeal  from  the  judgment  of  the  commission- 
ers in  matter  of  fact ^  to  the  judgment  of  the  Court. 

4.  That  the  supposed  outstanding  title  to  all  the  ledges 
underlying  the  whole  farm,  cannot  be  referred  to,  or  decided 
by  the  commissioners. 

5.  That  the  interlocutory  judgment  is  conclusive  upon  all 
rights  and  title,  as  between  the  tenants  in  common,  and  so 
far  as  any  legitimate  action  of  the  commissioners  is  con- 
cerned, and  so  far  as  they  may,  in  any  way,  be  involyed  in 
this  process  of  partition. 

6.  That  no  tenant  in  common,  after  process  served,  or  at 
any  time  after  petition  filed,  (or  before,)  can  secure  to  him- 
self an  exclusive  right  to  a  particular  part  of  the  premises, 
against  his  co-tenants,  by  any  erections  or  adverse  exclusive 
possession,  against  their  will  and  without  their  consent. 

7.  That,  if  he  claims  any  such  acquisition,  he  must  present 
•  it  and  have  it  decided  before  the  interlocutory  judgment. 

8.  That  the  statute,  authorizing  the  tenants  in  common  to 
plead  separately  by  brief  statement,  without  any  general  is- 
sue, gives  them  the  opportunity  to  have  all  their  sqnircUe 
rights  and  interests  determined  by  Court  and  jury  prior  to 
the  interlocutory  judgment ;  and  it  is  too  late  to  make  any 
separate  claim  of  right  or  title  after  such  judgment. 

9.  That  the  statute,  prescribing  the  duties  of  commission- 
ers in  respect  to  the  disposition  of  separate  "improvements," 
was  not  intended,  "in  disregard  of  an  important  constitu- 
tional guaranty,"  to  authorize  ihe  commissioners  to  determine 
such  rights  of  property,  but  is  only  directory  to  them  as  to 
whcU  disposition  they  shall  make  of  such  improvements. 

10.  That  if,  in  some  instances^  such  rights  of  property 
have  been  referred  to  commissioners  without  objection^  it  can- 
not take  away  the  constitutional  rights  of  others,  when  they 
choose  to  invoke  its  aid  for  their  protection. 

The  opinion  of  the  Court  was  drawn  up  by 

Davis,  J. — In  England,  a  person  having  an  interest  in 
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lands  aa  a  joint  tenant,  of  a  tenant  in  common,  may  compel 
a  partition  by  a  bill  in  equity,  or  by  a  writ  of  partition  at 
common  law.  The  same  remedies  obtain  in  tiiis  country,  in 
those  States  where  the  courts  have  general  equity  jurisdic- 
tion. 4  Kent's  Coin.,  3^4.  But  there  are  serious  difficulties 
attending  both  of  these  remedies.  If  there  is  any  doubt 
about  the  legal  title,  a  bill  in  equity  cannot  be  maintained 
until  that  title  is  determined  by  a  suit  at  law.  Oartwright  v. 
PuUnetfy  2  Atk.,380;  Wilkin  v.  Wilkin^  1  Johns.  Chan., 
111.  And,  in  a  writ  of  partition,  all  the  co-tenants  must  be 
named,  and  their  shares  stated,  so  that  the  jury  may  deter- 
mine the  proportion  to  which  each  one  is  entitled.  Oook  y. 
AUeny  2  Mass.,  462.  To  obviate  these  difficulties,  provision 
was  early  made  in  Massachusetts  for  a  partition  upon  peti- 
tion of  one  or  more  of  the  co-tenants,  whether  all  the  other 
co-tenants  were  known  or  not.  Laws  of. Mass.,  1783, 1784. 
Our  present  statute  is  similar,  though  it  affirms  the  right 
to  a  writ  of  partition  at  common  law. 

This  process  is  designed  simply  to  establish  the  legal 
right  of  possession  in  severalty.  No  writ  of  possession  is- 
sues, as  in  a  real  action.  If  the  party  whose  right  is  thus 
established  cannot  otherwise  obtain  possession,  he  must  re- 
sort to  his  action  at  law  for  that  purpose.  Baylies  v.  Bus- 
sej/jb  Greenl.,  153. 

All  questions  concerning  the  title  of  the  parties,  and  the 
nature  and  proportions  of  their  interests,  are  to  be  deter- 
mined by  the  jury ;  and  their  verdict  is  the  basis  of  the  in- 
terlocutory judgment,  which  must  therefore  conform  to  it. 
Upon  all  these  matters  the  interlocutory  judgment  is  con- 
clusive. And  this  judgment  relates  to  the  petition,  and  is 
limited  and  explained  by  it,  except  as  it  is  modified  by  the 
pleadings  and  the  verdict. 

Nothing  can  be  embraced  in  the  petition,  or  the  judg- 
ment, but  real  estate.  When  a  petitioner  claims  and  obtains 
judgment  for  a  fractional  part  of  certain  premises,  described 
by  boundaries,  unless  specifically  limited  by  exceptions  or 
reservations,  he  is  entitled  to  such  a  proportion  of  all  the 
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real  estate  within  the  boundaries  named.     This  right  cannot 
be  diminished,  unless  the  judgment  is  vacated,  or  reversed. 

After  the  judgment  is  entered,  commissioners  are  appoint- 
ed by  the  Court  to  make  the  partition  among  the  parties, 
in  conformity  with  it.  They  act  imder  a  warrant,  which, 
following  the  terms  of  the  judgment,  should  describe  the 
estate  to  be  divided,  and  the  proportions  to  be  assigned  to 
each  of  the  parties,  or  to  them  collectively,  if  that  is  the 
prayer  of  the  petition.  If  the  petition  does  not  particularly 
describe  the  estate,  so  that  the  commissioners  can  deter- 
mine its  locality  and  boundaries,  it  will  be  dismissed  upon 
demurrer.  Miller  v.  Miller y  16  Pick.,  215.  But,  if  judg- 
ment is  entered  on  such  a  petition,  the  Court  may  order  a 
survey  under  the  direction  of  the  commissioners.  MttcksU 
V.  Starbucks  10  Mass.,  5. 

The  commissioners  have  no  judicial  power,  like  referees, 
to  determine  any  questions  between  the  parties,  relating  to 
their  respective  proportions,  titles,  or  interests.  All  these 
questions  are  for  the  jury,  and  must  be  settled  before  the 
interlocutory  judgment,  in  or<Jer  to  determine  what  that 
judgment  shall  be.  The  statute  gives  the  commissioners  bo 
power  to  decide  them.  Ham  v.  Ham,  39  Maine,  216. 
"  When  the  interlocutory  judgment  is  entered,"  says  Mbb- 
RICK,  J.,  in  Brown  v.  Bulkeley^  11  Cush.,  168,  "it  is  a 
conclusive  determination  of  the  rights  of  all  the  parties  to 
the  proceedings ;  and  no  question  any  longer  remains  open 
concerning  their  ownership,  or  title,  or  their  individual 
shares  and  interests.  The  commissioners  have  no  other 
duty  to  perform,  or  authority  to  act,  than  to  divide  the 
estate  according  to  the  directions  contained  in  the  warrant.* 

Nor  is  this  case,  or  that  of  Ham  v.  Ham^  in  conflict  with 
the  case  of  Parsons  v.  Copeland,  38  Maine,  537.  In  that 
case,  which  was  not  presented  on  exceptions,  but  by  a  re- 
port, the  parties  agreed  to  submit  it  to  the  Court,  as  jto  a 
jury.  It  was  competent  for  the  parties  thus  to  present  the 
ease.  One  of  the  questions  in  that  case  was,  whether  cer- 
tain buildings  were  erected  by  one  of  the  co-tenants  alone, 
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and  after  the  petition  was  filed.  This  was  a  question  for 
the  jury.  It  should  have  been  presented  by  proper  plead- 
ings, before  the  interlocutory  judgment.  Not  having  been 
80  presented,  the  parties  submitted  it  to  the  Court  by  agree- 
ment. The  other  question  in  that  case, — whether  certain 
buildings  were  personal  property,  or  real  estate, — was  a 
question  for  the  commissioners  to  decide.  An  interlocutoiy 
judgment,  in  which  there  are  no  exceptions,  covers  all  the 
real  estate  within  the  specified  boundaries.  The  commission- 
ers are  to  find  the  property,  and  determine  where  and  what 
it  is.  This  is  implied  in  their  warrant,  and  is  indispensable 
to  their  execution  of  it.  They  must  determine  the  location 
and  boundaries ;  and,  if  the  question  arises,  they  must  de- 
termine what  the  whole  estate  is,  by  distinguishing  personal 
property  from  real  estate.  Hice  v.  Fredandj  12  Cush.,  170. 
These  questions  are  entirely  different  from  those  relating  to 
the  title,  interests,  and  proportions  of  individual  parties. 
They  are  not  questions  for  the  jury,  in  any  event,  unless 
they  arise  in  other  cases,  between  other  parties.  If  the 
commissioners  err  in  deciding  these  questions,  the  Court 
may  refuse  to  accept  their  report,  and  recommit  the  case  to 
them. 

The  statute  of  1855  changed  the  relative  rights  of  tenants 
in  common,  in  two  important  particulars,  in  all  cases  where 
one  has  occupied  any  part  of  the  premises  in  severalty,  and 
has  made^any  improvements  thereon. 

If  he  has  done  this  without  *^  the  consent"  of  his  co-ten- 
ants, he  cannot  claim  to  have  his  share  so  set  out  as  to  em- 
brace such  improvements.  He  may  be  compelled  to  take 
some  other  portion  of  the  estate.  But  he  is  entitled  to  have 
the  improvements  made  by  him  **  considered,"  and  the  as- 
signment made  "  in  conformity  therewith."  This  language,, 
though  somewhat  indefinite,  is  without  meaning,  unless  it 
means  ihsX  he  shall  have  the  entire  benefit  of  the  improve- 
ments made  by  him.  If  not  assigned  to  him  specifically, 
he  shall  have  their  value,  over  and  above  his  share  of  the 
oonmion  property. 

Vol.  1.  34 
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But,  if  be  has  had  ^Dcclusive  poBsession  of  any  part  of  the 
pr^mses  "  by  the  mntual  consent''  of  the  co-tenants,  and 
has  made  improvements  thereon,  he  is  entitled  to  have  sudi 
part  assigned  to  him,  miless,  exclusive  of  the  improvements, 
it  exceeds  his  share* 

Such  we  believe  to  be  the  meaning  of  the  statute  of  1855 ; 
and,  though  condensed  in  the  revision  of  1857,  taking  the 
former  as  explanatory  of  the  latter,  which  is  a  proper  mle 
of  construction,  the  meaning  is  obviously  the  same. 

But  the  questions  arising  under  this  statute,  as  they  refer 
entirely  to  the  individual  interests  and  proportions  of  the 
parties,  must  be  determined  by  the  jury  before  tiie  interlo- 
cutory judgment.  Ham  v.  Hdmy  39  Maine,  216.  K  a 
dwellinghouse  is  to  be  excepted  from  the  partition,  and  the 
land  upon  which  it  stands  is  to  be  assigned  to  one  of  the 
parties  who  built  it ;  or,  if  a  dwellinghouse  built  by  one  of 
tiie  parties  is  not  excepted,  but  the  one  who  built  it  is  en- 
titled to  the  value  of  it,  more  than  his  share  in  the  common 
prot>erty,  exclusive  of  it ;  tiiese  facts  should  be  determined 
by  the  jury,  and  be  incorporated  into  the  interlocutory  judg- 
ment, that  the  proper  directions  may  be  ^ven  therefor  in 
the  warrant. 

These  principles  have  been  stated  at  some  length,  as  they 
are  important  for  the  proper  determination  of  this  class  of 
cases.  In  the  case  at  bar,  tiie  counsel,  and,  to  some  extent, 
the  Court,  seem  to  have  mistaken  the  proper  course  of  p*ro- 
ceeding.  Matters  were  submitted  to  commissioners,  under 
the  instructions  of  the  Court,  which  they  had  no  authority 
to  decide.  No  exceptions  were  taken  by  the  respondent  at 
that  term.  But  when  the  commissioners  made  their  report, 
at  a  subsequent  term,  the  objection  was  made.  It  was  too 
late  to  make  it  at  either  term.  It  is  true  the  report  of  ibe 
c(»nmissioners  shows  that  they  heard  the  parties,  and  decid- 
ed between  them,  upon  a  question  over  which  they  had  tmo 
jurisdiction.  But  it  is  too  late  to  raise  that  question  in  this 
case,  unless  a  new  trial  should  be  granted.  The  petitioner 
has  recovered  a  judgment  for  one  half  of  the  entfare  proper- 
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Igr  described  in  the  petition.  This  the  commissioners  have 
asbigned  to  him.  The  partition,  being  in  conformity  with 
the  judgment,  is  not  invalidated  or  otherwise  affected  by 
liie  unauthorized  proceedings  of  the  commissioners.  It  waa 
proper  for  the  Court  to  disregard  this  portion  of  their  re- 
pcHrt.  Brovm  v.  BidkeUy^  11  Gush.,  168.  The  ruling  of 
the  presiding  Judge,  ^^  that  the  objections  to  the  report,  if 
qustwied  by  proof,  would  not  invalidate  it,"  was  correct. 

Exceptions  overruled. 

Tenkey,  C.  J.,  BiOE,  May,  Goodbnow  and  Kent,  JJ., 
concurred. 


LiMB  Rock  Bakk  versus  Josbph  Hewett. 

In  an  acdon  by  a  bank  against  the  maker  of  a  negotiable  note,  evidence  is  not 
inadmissible  to  prove,  that  the  note  was  given  by  him,  with  the  express  un- 
defstanding  with  the  oficeia  of  the  bank,  that  it  should  be  used  only  for  ex- 
Mbitioa  to  the  Bank  Comnusdoneis  to  increase  the  apparent  assets  of  the 
bank,  and  was  to  be  used  for  no  other  purpose. 

And  this  may  be  shown  by  the  maker  himself  Jn  a  suit  by  the  bank,  he  being 
a  competent  witness  to  prove  the  fsu^ts. 

The  opinion  of  the  cashier  as  to  the  consideration  of  the  note,  based  upon  the 
eoineidenee  of  figpires  made  by  a  Ibrmer  earlier  upon  the  books  of  the  baok* 
oaoDOtbe  admitted  in  evidence. 

Exceptions  from  the  ruling  of  Gtoodenow,  J.,  at  Jftsi 
Prills. 

Only  two  of  the  various  questions,  raised  by  the  bill  of 
exceptions,  and  argued  by  the  counsel,  are  considered  in  the 
opinion ;  and  the  facts  in  the  case,  so  far  as  they  bear  upon 
these  questions,  therein  appear. 

HuffghSj  in  support  of  the  exceptions. 

Oouldj  contra. 

The  opinion  of  the  Court  was  drawn  up  by 

Mat,  J. — Assumpail  upon  a  note  for  $9350,99,  payabk 
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to  the  plaintiffs  and  dated  May  31,  1856.  The  note  in  suit 
appeaA  to  have  been  given  for  a  former  note  dated  April  1, 
1854.  The  defence  is  a  want  of  consideration,  and  that  the 
note  is  void,  it  having  been  given  for  an  illegal  purpose  and 
in  violation  of  our  statutes. 

The* defendant  was  a  witness,  and  while  upon  the  stand 
was  asked  by  his  counsel,  ^for  what  purpose  the  said  note 
of  1854  was  given  and  taken  ?"  This  question  being  objected 
to,  the  presiding  Judge  ruled  it  to  be  inadmissible,  if  the 
purpose  was  to  show  the  note  was  given  to  increase  the  ap- 
parent assets  of  the  bank.  The  counsel  in  defence  had  bo- 
fore  stated  that  they  proposed  to  prove  that  the  note  was 
given  without  any  consideration,  and  for  the  purpose  of  in- 
creasing the  apparent  assets  of  the  1>ank,  and  to  exhibit  to 
the  Bank  Commissioners  as  assets,  whereas  it  had  no  foun- 
dation in  fact,  and  was  to  be  given  up  to  the  defendant. 
This  testimony  was  rejected.  The  defendant's  counsel  then 
offered  to  prove  by  the  defendant,  among  other  things,  that 
he  made  the  note  of  April  1,  1854,  and  gave  it  to  Mr. 
Crockett,  (who  was  then  the  president  of  the  bank,  and  act- 
ing as  its  agent,)  with  the  express  undci*standing  that  it  was 
to  be  used  only  to  exhibit  to  the  Bank  Commissioners,  and 
not  be  regarded  in  payment  of  any  notes,  or  for  other  con- 
sideration. This  testimony  was  also  rejected.  That  the 
testimony  offered,  as  well  as  that  sought  by  the  preceding 
question,  would  have  tended  strongly  to  show  not  only  a 
want  of  consideration  for  the  note,  but  tliat  it  was  given  in 
fraud  of  the  law,  and  for  an  illegal  purpose,  cannot  for  a 
moment  be  doubted.  That  such  a  transaction  would  be 
against  public  policy,  and  in  violation  of  our  statutes  re- 
lating to  the  management  of  our  banking  institutions,  is 
equally  clear.  That  a  note  so  given  and  received  would  be 
without  consideration  and  void  as  between  the  parties  to  it, 
is  beyond  all  question. 

It  was  held  by  this  Court,  in  the  case  of  the  Agricvltaral 
Bank  v.  Robinson  &  al.y  24  Maine,  274,  that  a  note  made 
to  a  bank  without  consideration,  for  the  purpose  of  enabling 
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the  corporation,  by  including  it  as  a  part  of  its  funds,  to 
make  a. colorable  and  false  statement  of  its  actual  conation, 
was  void,  and  an  action  could  not  be  maintained  upon  it  by 
the  promisees.  An  agreement  between  two  parties  to  de- 
ceive and  defraud  a  third,  does  not  constitute  a  yaluable 
consideration  between  themselves. 

The  facts,  then,  which  were  attempted  and  offered  to  be 
proved,  were  clearly  admissible,  and  the  only  question  is, 
whether  the*  defendant  was  a  competent  witness  to  testify  to 
them.  It  is  suggested  that  the  note  in  suit,  as  well  as  the 
one  for  which  it  was  given,  being  negotiable,  the  law  will 
not  permit  the  maker  to  show  by  his  own  testimony,  that 
these  notes  were  originally  given  for  an  illegal  purpose,  or 
consideration.  If  the  note  of  April  1,  1854,  was  given  for 
an  illegal  purpose,  or  without  consideration,  then  the  note 
in  suit  must  be  affected  with  the  same  infirmity.  The  first 
was  the  only  consideration  for  the  last.  But  the  rule,  that 
the  maker  of  a  negotiable  note  shall  not  be  permitted  to 
show  by  his  own  testimony  that  the  note,  or  its  considera- 
tion, was  illegal  at  its  inception,  does  not  apply  to  cases  like 
the  present,  where  the  action  is  brought  by  a  party  to  the 
note  with  whom  the  illegal  conti*act  was  made.  The  rule 
was  adopted  from  principles  of  public  policy  and  for  the 
protection  of  innocent  holders  for  value ;  but  so  long  as  the 
note  is  in  the  hands  of  the  original  payee,  or  other  person 
who  was  a  party  to  the  fraud  or  illegality,  the  maker  is  a 
competent  witness  to  prove  the  facts.  Van  Shaack  v.  Staf- 
ford j  12  Pick.,  565;  Darling  v.  Marchy  Ex^r^  22  Maine, 
184.  The  presiding  Judge,  therefore,  erred  in  rejecting 
such  evidence  of  the  defendant  as  tended  to  show  a  corrupt 
agreement  between  Crockett,  as  the  agent  of  the  bank,  and 
the  defendant,  alleged  to  have  been  made  when  the  note  of 
April  1,  1854,  was  given,  for  the  purpose  of  deceiving  the 
Bank  Commissioners,  and  stockholders  and  bill  holders  of 
the  bank. 

It  further  appears  from  the  case,  as  made  up,  that  the 
plaintiffs  put  in  evidence  certain  books  of  theirs,  which  had 
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been  kept  by  one  Williain  L.  Pitts,  while  he  was  tiieur 
cashier,  and  upon  which  were:  certain  figurings  and  pencil- 
lings  in  the  handwriting  of  said  Pitts.  They  also  called 
one  A.  D.  Nichols,  their  present  cashier^  and  asked  him  to 
point  out  va  the  books,  to  the  jury,  what  notes  made  up  the 
sum  of  $5183,01,  being  the  amount  of  a  dieck  drawn  by 
the  defendant  on  his  deposits.  May  2d,  1849,  to  pay  his 
notes  in  the  bank.  The  witness  replied  that  he  could  not 
tell,  except  by  inference  and  pnesumption  arising  from  oo* 
incidence  of  figures.  The  testimony  asked  was  objected  to, 
but  admitted,  and  the  witness  was  thereupon  permitted  to 
make  the  statements  desired.  This  was  irregular.  It  was 
wholly  inadmissible  for  the  witness  to  state  hk  inferences 
and  presuDoptions,  arising  from  what  appeared  upon  the 
books.  By  the  well  established  rules  of  kw,  these  were 
exclusively  for  the  jury. 

There  are  many  other  questions,  raised  upon  the  excep* 
tions,  mostly  relating  to  the  admissibiUty  of  ceHumi  evi- 
dence, which  have  been  argued  by  the  counsel  on  both'  sides^ 
but,  inasmuch  as  it  appears  from  the  points  already  consid- 
ered, th^t  a  new  trial  must  be  granted,  we  deem  it  unneces- 
saory  to  discuss  tiiem  at  this  time. 

Uxeeptions  sustained, — Ifew  trial  granted. 

Tbnnet,  C.  J.,  RiGEt  Cutting,  and  Davis,  JJ.,  con- 
curred. 
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Joseph  Hewett  <&  dls.j  BeceiverSy  <fic.,  in  Equity ^  versus 
3o¥Dii  H.  Adams  &  als. 

Cues  in  equity,  on  demunrcr  to  ttie  bill,  are  for  hearing  by  the  law  Courts. 
(R.  8.,  c.  77,  i  17.) 

Leave  to  amend  the  bill  shonld  be  mored  for  at  Nisi  Prius,  the  amendments 
presented  and  acted  upon,  that  the  aggrieved  party  may  have  opportunity  to 
except  to  the  decision. 

A  bill  in  equity  instituted  against  the  stockholders  of  a  bank,  by  three  persons 
who  had  been  appointed  receivers  of  the  bank,  may  be  amended,  by  striking 
eat  the  name  of  one  <^  them,  who  was  a  stockholder,  and  inserting  it  as  a 
defendant  party. 

In  such  a  bill,  if  the  liability  claimed  against  the  stockholders  extended  to  the 
amotint  of  the  stock,  but  no  specific  ground  for  that  liability  was  stated,  an 
amendment  may  be  allowed,  alleging  loss  by  the  official  mismanagement  of 
the  directors,  (R.  S.  of  1841,  c.  77,  }  44)  which  may  properly  be  regarded 
as  a  specification  of  the  claim. 

But  before  a  bill  can  be  maintained  against  the  stockholders  under  the  provi- 
sions of  that  statute,  it  must  be  judicially  determined  that  there  has  been  a 
loss  thus  occasioned  in  the  capital  stock,  and  that  the  directors  are  unable  to 
make  good  the  loss. 

The  provisions  of  i  47,  c.  47,  expressly  authorize  an  individual  creditor  of  the 
bank  to  maintain  a  suit  to  determine  these  questions. 

When  the  claim  in  the  bill,  by  the  receivers  against  the  stockholders,  was  for 
ecmtribudon  for  the  payment  of  the  claimants  against  the  bank,  their  liability 
4u  ttockholden  is  the  basis  of  the  claim ;  aiid  an  amendment  founded  on  {  45 
of  c.  47  of  R.  S.,  which  made  more  specific  the  ground  of  their  liability, 
'was  allowed. 

The  bill  may  be  maintained  against  cestuia  que  tnuit,  notwithstandmg  the  trus- 
tees also  are  parties. 

So,  tiM  to  wives  holding  in  trust  for  their  husbands. 

Bnx  IN  EQuirr,  instituted  by  Joseph  Hewett,  Atwood 
Xievensaler  and  Abiel  W.  Kennedy,  as  receivers  of  the 
Shipbuilders*  Bank  of  Rockland,  but  in  behalf  of  the  claim- 
ants of  said  bank,  against  the  persons  liable  as  stockholders 
thereof,  to  contribute  to  the  payment  of  their  claims. 

Several  of  the  respondents  filed  separate  general  de- 
murrers to  the  bin.  The  case  was  also  presented  on  the 
report  of  Goodenow,  J.,  from  which  it  appears,  that,  upon 
the  complainants'  motion  for  leave  to  amend  their  bill,  an 
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entry  upon  the  docket  was  made  for  "leave  to  amend  accord- 
ing to  the  motion,  the  amendment  to  be  subject  to  the  opin- 
ion of  the  law  Court  as  to  whether  competent;  and,  if 
made,  upon  what  terms  it  shall  be  made.** 

"The  plaintiffs  moved  for  leave  to  amend  by  striking  out 
the  name  of  Abiel  W.  Kennedy,  as  plaintiff,  and  inserting 
him  a  defendant,  which  motion  the  defendants  resisted,  and 
claimed  that  such  amendment  could  not  be  made  according 
to  law,  and,  if  allowed,  it  should  only  be  on  payment  of 
costs,  being  made  after  demurrer  filed." 

"The  plaintiffs  also  moved  for  leave  to  amend  amendments 
to  be  filed  within  twenty  days;  such  leave  was  entered  on 
the  docket ;  the  amendments  and  terms  of  amendment  are 
submitted  to  the  decision  of  the  law  Court." 

The  facts  in  the  case,  and  the  questions  of  law  which  were 
argued  by  the  counsel  and  considered  by  the  Court,  will  ap- 
pear from  their  opinion. 

The  case  was  argued  in  writing,  by 

A.  P.  Gould  J  for  Adams  and  others  of  the  respondents,  by 
W.  O.  Crosby y  for  Erskine  and  others,  and  by 
J.  H.  Drummondj  for  Bean  and  others,  and  by 
P.  Thachevy  for  the  complainants. 

The  opinion  of  the  Court  was  drawn  up  by 
RiGB,  J. — By  the  provisions  of  §  17,  c.  77,  R.  S.,  case^ 
in  equity,  presented  on  demurrer  to  the  bill,  or  when  pre- 
pared for  final  hearing,  come  before  the  law  Court.  This 
case  comes  up  on  demurrer,  and  is  therefore  legitimately  in 
this  Court.  But  a  question  has  been  raised  as  to  the  con- 
dition of  the  bill  at  the  time  of  the  joinder  in  demurrer. 
The  respondents  contend  that  the  pleadings  apply  to  the  bill 
as  originally  filed  in  the  Court  below ;  while  the  complain- 
ants maintain  that  they  are  now  applicable  only  to  the  bill 
in  its  amended  form. 

There  seems  to  have  been  some  irregularity  in  the  pro- 
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ceedings  below.  Appropriately,  the  amendments  should 
have  been  presented  to  the  Court  below,  and  have  been  dis- 
tinctly acted  upon  by  that  Court.  Then,  in  case  either  par- 
ty had  been  aggrieved  by  such  action,  they  should  have 
alleged  their  exceptions  thereto.  But  for  reasons,  the  sound- 
ness of  which  we  do  not  now  propose  to  consider,  the  amend - 
'  ments,  informally  presented  by  the  complainant's  solicitors, 
and  ordered  to  be  filed  with  the  clerk  on  a  day  certain,  were 
allowed  by  the  Court  below,  if,  in  the  opinion  of  the  law 
Court,  it  was  competent  thus  to  amend ;  and  the  question 
of  terms  was  also  submitted  to  the  law  Court.  This  ap- 
pears by  the  report  signed  by  the  presiding  Justice.  Though 
irregular  in  form,  for  the  purpose  of  giving  progress  to  the 
bill,  we  treat  the  proceeding  below  as  though  the  amend- 
ments had  been  allowed  absolutely,  and  the  questions  of 
law  thereon  had  been  raised  on  exceptions ;  and,  also,  as 
though  the  question  of  terms  had  been  reserved  for  the  fu- 
ture consideration  of  the  Court.  In  this  way  the  rights  of 
parties  will  be  preserved. 

Were,  then,  the  amendments  allowable,  within  the  rules 
of  practice  in  equity  ? 

The  first  amendment,  of  which  complaint  is  made,  consists 
in  striking  out  the  name  of  Kennedy,  as  a  plaintiff,  and  in- 
serting it  as  a  defendant.  The  bill  was  originally  commenc- 
ed by  three  persons,  of  whom  Kennedy  was  one,  in  the 
capacity  of  receivers  of  the  Shipbuilders'  Bank.  It  appeai*ed 
that  Kennedy  was  a  stockholder  in  the  bank  and  necessarily 
should  have  been  made  a  defendant.  Wistoell  &  ai.  v. 
JSiarr,  48  Maine,  401. 

It  will  be  seen  that  amendments  to  a  bill  are  of  two  kinds, 
those  which  relate  to  parties  and  those  which  affect  the  sub- 
stance of  the  bill.  And  amendments  that  relate  to  parties 
are  by  the  addition  or  omission  of  them.  There  is  also 
another  class  of  amendments  relating  to  parties ;  to  wit,  the 
dianging  of  their  situation  by  striking  out  the  name  of  a 
co-complainant  and  making  him  a  defendant.  Amendments 
being  regarded  with  referenoe  to  the  furtherance  of  justice, 
Vol.  l.  d&i 
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they  are,  as  a  general  rule,  in  the  discretion  of  the  Court, 
especially  in  matters  of  mere  form.     1  Barb.  Chan.,  206. 

The  name  of  one  co-plaintiff  may  be  stricken  out  and  the 
party  made  a  defendant,  when  justice  will  not  be  done  witb- 
out  the  change.     1  Dan.  Chan.  Prac.,  457. 

The  next  amendment,  to  which  particular  objection  is 
made,  is  in  the  stating  part  of  the  bill,  whereinr  the  ground 
of  ihe  defendants'  liability  is  set  out. 

In  the  original  bill  it  is  alleged  in  substance,  that,  on  the 
twenty-sixth  day  of  October,  A.  D.,  1854,  said  bank  sus- 
pended tad  refused  payment  of  its  bills,  styled  bank  notes, 
which  it  had  issued  and  by  law  was  bound  to  pay,  and  the 
o(Hnplainants  claim  that  those  who  were  stockholders  on  that 
day,  or  their  legal  representatives,  are  by  law  liable  to  con- 
tribute to  the  payment  of  the  deficiency  of  the  assets  of 
said  bank,  to  the  amount  of  the  stock  then  owned  by  them 
respectively,  or  such  portion  thereof  as  shall  be  necessary 
to  make  such  deficiency  good. 

*  In  the  bill  as  amended,  thje  allegation  of  refusal  to  pay 
its  bills,  is  made  substantially  as  in  the  original  bill ;  it  also 
contains  an  allegation  of  deficiency,  or  loss  of  capital  stock, 
and  the  insolvency  of  the  bank  by  reason  of  the  official  mis- 
management, of  the  directors,  before  and  on  the  26th  day  of 
October,  1854,  and  of  the  inability  of  said  directors  to  pay 
such  loss  or  deficiency,  by  reason  whereof  the  stockholders 
became  liable  to  contribute  to  the  payment  of  sudi  loss  and 
deficiency,  to  the  amount  of  their  stock. 

The  amended  bill  also  alleges  that,  at  the  expiration  of 
the  charter  of  said  bank,  to  wit,  on  the  tenth  day  of  Jana- 
ary,  A.  D.,  1855,  that  being  the  day  on  which  the  injunc- 
tion against  said  bank  was  made  perpetual,  and  on  which 
receivers  were  appointed,  there  was  outstanding  and  unpaid 
a  large  amount  of  the  bills  of  the  said  bank,  which  had  been 
issued  thereby,  and  for  tlie  redemption  and  payment  of 
which  the  stockholders  were  by  law  liable  to  contribute,  in 
proportion  to  the  stock  held  by  tiiem. respectively  at  the 
time  of  the  dissolution  of  the  charter  of  said  bank. 
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The  substantial  difference  between  the  original  and  the 
amended  bill  consists  in  the  fact  that,  in  the  original  bill, 
the  liability  claimed  against  the  stockholders  extended  to 
the  amount  of  their  stock,  but  no  specific  ground  on  whidi 
tiiat  liability  rested  was  stated.  In  the  amended  bill  the 
grcMind  of  that  liability  is  alleged  to  be  the  loss  and  de- 
ficiency in  the  capital  stock,  in  consequence  of  the  official 
mismanagement  of  tiie  directors,  and  of  their  inability  to 
pay  tills  loss  or  make  good  the  deficiency. 

The  bill,  as  amended,  also  contains  an  allegation  of  liabil* 
ity  on  the  part  of  the  stockholders  to  contribute  to  the  re- 
demption of  the  bills  of  the  bank,  which  were  unpaid  at  the 
time  of  the  dissolution  of  its  charter,  in  proportion  to  the 
amount  of  stock  held  by  them  respectively  at  that  time. 
The  original  bill  contained  no  such  allegation. 

These  amendments,  it  is  contended,  are  inadmissible,  be- 
cause they  introduce  a  new  cause  of  action,  which,  if  in- 
troduced would  make  the  bill  multifieurious,  and  therefore 
bad  on  demurrer. 

To  determine  whether  thesQ  objections  are  well  taken,  it 
may  be  well  to  examine  the  statutes  on  which  the  liabilities 
of  stockholders  in  banks  are  founded. 

Sect.  41  of  c.  77,  R.  S.  of  1841,  provides  that  stock- 
holders shall  be  liable,  to  the  amount  of  their  shares,  in  case 
payment  of  any  bill,  note,  check,  or  draft,  issued  by  any 
bank  and  whidi  it  is  liable  to  pay  shall  be  delayed  or  re- 
fused for  the  term  of  fifteen  days. 

Sect.  44  provides  for  the  liability  of  stockholders  to  the 
amount  of  their  stock,  to  pay  any  loss  or  deficiency  in  the 
capital  stock  of  any  bank  occasioned  by  the  official  misman- 
agement of  the  directors,  in  case  of  the  inability  of  tiie 
directors  to  pay  such  loss  or  deficiency.  This  liability 
lUtacfaes  to  stockholders  who  are  such  at  the  time  of  the  of- 
ficial mismanagement  of  the  directors. 

Sect.  45  provides  for  the  liability  of  stockholders  for  the 
redemption  of  the  unpaid  bills  of  the  bank,  at  the  time  of 
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the  expiration  or  dissoltUion  of  its  charter,  in  proportion  to 
the  amount  of  stock  then  held  by  them. 

It  will  be  perceived  that  the  liability  of  stockholders  un- 
der §§41  and  44  are  to  the  same  extent,  though  for  different 
causes,  to  wit :  to  the  amount  of  the  shares  held  by  them ; 
but  under  §  45  the  liability  is  only  limited  by  the  amount  of 
unpaid  bills. 

The  amendment  alleging  loss  by  the  official  mismanage- 
ment of  the  directors,  as  the  ground  of  liability,  is  not  in- 
consistent with  the  allegations  in  the  original  bill,  so  far  as 
the  extent  of  liability,  or  the  ground  of  that  liability  is  con- 
cerned, and  may  therefore  properly  be  deemed  a  specifica- 
tion of  that  claim.  A  declaration  so  defective  that  it  would 
exhibit  no  sufficient  cause  of  action,  may  be  cured  by  an 
amendment  without  introducing  any  new  cause  of  action. 
This  is  often  the  very  purpose  of  the  law  authorizing  amend- 
ments. Pollen  V.  HutchinsoUy  25  Maine,  249.  Courts  of 
equity  are  even  more  liberal  in  allowing  amendments  than 
courts  of  law. 

It  is  also  suggested  tliat,  in  this  amendment,  the  cause 
of  action  or  ground  of  liability  is  not  set  out  with  sufficient 
distinctness.  The  proposed  amendment  may  not  be  as  spe- 
cific as  could  be  desired.  But  it  is  not  fatally  defective  on 
that  ground.  The  general  obligation  of  liability,  its  extent 
and  the  grounds  on  which  it  rests,  are  distinctly  made.  This 
is  sufficient.  A  general  charge,  or  statement  of  the  matter  of 
fact,  is  sufficient,  and  it  is  not  necessary  to  charge  minute- 
ly all  the  circumstances  which  may  conduce  to  prove  the 
general  charge ;  for  these  circumstances  are  properly  mat- 
ters of  evidence  which  need  not  be  charged,  to  let  tiiem  in 
as  proofs.  Story's  Eq.  PL,  24;  2  Daja.  Ch.  Prac.,  994; 
Wheeler  v.  Trotter ^  3  Swanst.,  174,  n. 

It  is  also  contended  that  the  stockholders  cannot  be  held 
to  answer  to  the  individual  creditors  of  the  bank,  under  the 
provisions  of  §  44,  and  the  case  of  Baker  v.  AUas  JSank^ 
9  Met.,  182,  is  relied  upon  as  authority  upon  that  point. 
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The  statute  on  which  that  decision  was  based,  §  30  of  c.  36, 
R.  S.  of  Mass.,  is  similar  in  its  provisions  to  §  44  of  c.  77, 
R.  S.,  1841.  The  Court,  in  that  case,  were  of  opinion  that 
an  individual  creditor  of  the  bank  could  not  maintain  a  suit 
in  equity  against  a  stockholder,  to  recover  payment  of  his 
demands  against  the  bank,  under  that  section  of  the  statute, 
and  that  the  liability  of  stockholders,  under  that  section, 
could  only  be  enforced  by  the  bank  itself,  to  make  good  any 
loss  or  deficiency  in  the  capital  stock  while  the  bank  was  in 
operation."  Without  intending  to  question  the  soundness 
of  that  decision  or  to  criticise  the  reasons  on  which  it  is 
based,  it  is  sufficient  to  remark  that  our  statute,  §  46,  c.  77, 
R.  S.  of  1841,  and  §  47  of  c.  47,  R.  S.,  1857,  in  express 
terms,  gives  the  creditor  of  any  bank,  which  may  have  sus- 
tained a  loss  or  deficiency  through  the  official  mismanage- 
ment of  the  directors,  the  right  to  pursue  his  remedy  direct- 
ly against  the  stockholders,  in  case  of  the  inability  of  the 
directors  to  pay  such  loss  or  deficiency.  *  This  provision  is 
very  broad  in  its  terms,  covering  all  the  creditors  of  the 
bank,  whether  depositors,  bill  holders  or  other  parties.  Nor 
is  there  anything  in  the  statute  which  limits  this  remedy  to 
parties  who  were  creditors  at  that  precise  moment  of  time 
when  the  official  mismanagement  of  the  directors  occurred. 
Such  construction  woftld  deprive  the  provision  of  its  most 
salutary  element  and  render  it  practically  nugatory.  The 
capital  stock  of  the  bank  is  the  foundation  of  its  credit. 
The  public,  who  are  its  creditors,  have  a  right  to  expect  that 
that  capital  will  be  kept  good  by  an  honest  administration 
of  its  affiiirs  by  the  directors  who  are  selected  by  the  stock- 
holders for  that  purpose,  and  it  cannot  justly  be  deemed  a 
hardship  to  require  that  banks  shall  be  in  fact,  what  they  are 
held  out  to  be  by  their  agents  and  stockholders.  The  pro- 
vision simply  requires  the  stockholders  to  make  good  losses 
arising  from  the  official  mismanagement  of  their  agents,  the 
directors,  in  case  these  agents  are  unable  to  respond  to  such* 


It  is  also  objected  that  this  amendment,  if  made  and  al- 
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lowed,  would  be  wholly  unavailing,  for  the  reasi»n  that  it 
has  not  been  ascertained  that  there  is,  or  has  been  a  loss  or 
deficiency  in  the  capital  stock  of  the  bank,  originatfng  in  the 
official  mismanagement  of  the  directors,  nor  has  the  inability 
of  the  directors  to  pay  sudi  loss,  if  any,  been  in  any  man- 
ner determined.  That  these  facts  must  exist,  and  be  proved, 
before  the  liability  of  the  stockholders  attaches,  under  this 
provision  of  the  statute,  is  clearly  manifest. 

A  majority  of  the  Court  are  of  opinion  that  these  facts 
must  be  judicially  determined  as  an  independent  preliminary 
proceeding,  before  a  bill  can  be  maintained  against  stock- 
holders under  the  provision  of  the  statute.  This  amend- 
ment is  therefore  denied. 

The  amendment  based  on  §  45,  is  also  objected  to,  on  the 
ground  that  it  introduces  a  new  cause  of  action.  The  orig- 
inal bill  was  brought  by  the  receivers  in  their  own  names, 
but  in  behalf  of  the  claimants  of  said  bank,  against  the  peiv 
sons  liable  as  stockholders  thereof,  to  contribute  to  the  pay- 
ment of  said  claims.  The  substance  of  the  claim  is  the 
liability  of  the  defenda,nts  as  stockholders.  The  specific 
grounds  of  that  liability  and  its  extent  are  imperfectly  set 
forth  in  the  original  bill.  It  was,  however,  based  upon  the 
firtatute,  and  must  be  controlled  and  limited  thereby.  The 
amendment  in  this  case  seeks  to  make  more  specific  and 
definite  the  ground  of  the  defendants'  liabilities,  and  at  the 
early  stage  of  the  proceedings  in  which  the  amendment  was 
introduced,  and  in  view  of  the  authorities  already  cited,  no 
valid  objection  is  perceived  to  its  allowance,  on  the  ground 
that  a  new  cause  of  action  is  thereby  introduced.  No 
answer  has  yet  been  made,  and  the  defendants  cannot  be 
holden  beyond  their  statute  liabilities,  by  reason  of  the 
amendment. 

But  it  is  said  that  the  amendment  will  be  unavailing  if 

allowed,  for  the  reason  that  no  demand  is  alleged  to  have 

•been  made  for  the  payment  of  these  unpaid  bills,  either  at 

the  bank,  or  its  last  and  usual  place  of  transacting  business, 

as  provided  in  §  46.    The  proceedings  now  nnder  consider- 
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otion  have  reference  to  liabilities  for  unpaid  bills,  at  the  ex- 
I»ration  of  the  charter  of  the  bank.  That  event  occurred, 
in  legal  contemplation,  when  the  injunction  was  made  per- 
petual and  receivers  were  appoint^ed.  WistveU  A  dl.  v. 
Starr,  48  Maine,  401;  Crease  v.  Babcocky  23  Pick.,  334. 
To  have  demanded  payment  at  the  bank  at  that  time,  of 
sudi  unpaid  bills,  would  have  been  an  idle  ceremony.  It 
had  then  been  enjoined  and  prohibited  from  doing  business. 
The  amended-  bill  alleges  that  these  unpaid  bills  have  been 
presented  to,  and  allowed  by,  the  receivers.  This  is  a  sub- 
stantial compliance  with  the  statute,  as  the  receivers  are  the 
l^al  representatives  of  the  bank,  and  their  place  of  official 
business  must  be  deemed  to  be  the  place  of  business  of  the 
bank,  for  the  purpose  of  presenting  claims  against  it.  The 
amendments,  therefore,  based  upon  the  provisions  of  seo- 
tkuis  45  and  46,  are  allowed. 

No  claim  is  made  under  §  41. 

The  legal  capacity  of  the  plaintiffs  to  prosecute  this  bill 
has  also  been  called  in  question,  on  the  ground  that  the 
board  of  receivers  was  never  legally  constituted ;  that  the 
statute  requires  the  appointment  of  three  disinterested  per- 
sons as  receivers,  and  that  Kennedy,  being  a  stockholder, 
was  not  a  disinterested  person  within  the  meaning  of  the 
law.  The  fact  that  Kennedy  was  a  stockholder  was  not 
known  to  the  Judge  by  whom  he  was, appointed,  nor  did  the 
'£M>t  come  to  the  knowledge  of  the  Court  until  it  was  assert- 
ed in  the  bill  now  before  us.  But  does  this  £Eu;t  render  the 
prooeedings  of  the  receivers  void?    We  think  not. 

In  the  case  of  Wi&well  (6  al.  v.  Starry  already  cited,  the . 
same  objection  existed,  but  was  not  held  fatal.  It  does  not 
appear,  however,  that  the  point  was  distinctly  taken  in  that 
case,  or  that  it  received  the  particular  attention  of  the 
Court.  That  case,  therefore,  may  not  be  deemed  conclu- 
aive  or  a  precedent.  But,  on  principle,  the  objection  can- 
not prevail.  First,  for  the  reason,  that  the  interest  of  Ken- 
nedy, if  any  he  had,  was  in  favor  of  the  respondents,  and 
not  pr^udicial  to  them.    Therefore  (hey  are  not  in  a  condi- 
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tioQ  to  complain.  Next,  his  interest,  whatever  it  might 
have  been,  so  far  as  he  has  been  permitted  to  act,  was  not 
fixed  and  certain,  but  so  remote,  contingent  and  uncertain, 
as  not  to  disqualify  him.  He  was  appointed  under  the  pro- 
visions of  §  62,  R.  S.,  1841,  by  a  Justice  of  this  Court,  on 
application  of  the  Bank  Commissioners,  and  had  no  au- 
thority to  proceed  against  the  stockholders  of  the  bank,  nor 
to  do  any  act  by  which  they  could  be  rendered  liable  to  a 
personal  action.  He  and  his  co-receivers  were  only  author- 
ized to  take  possession  of  the  property  and  effects  of  the 
corporation,  subject  to  such  rules  and  orders  as  should  be 
from  time  to  time  prescribed  by  the  Court,  or  some  Justice 
thereof,  in  vacation.  As  a  receiver,  he  was  an  officer  and 
representative  of  the  Court  and  subject  to  its  directions.  2 
Story's  Eq.,  §  831 ;  R.  S.,  1841,  c.  77,  §  62.  This  section 
of  the  statute  does  not  limit  the  number  of  receivers,  nor 
prescribe  the  qualifications,  nor  define  their  powers.  The 
whole  matter  is  within  the  sound  discretion  of  the  Court, 
and  all  the  acts  of  the  receivers  are  subject  to  the  super- 
vision  and  control  of  the  Court. 

The  receivers  provided  for,  in  §  67,  are  to  be  appointed 
on  the  application  of  bill  holders  or  depositors,  and  the 
succeeding  sections  of  the  Act  apply  to  them,  and  not  to  re- 
ceivers appointed  under  §  62,  unless  so  prescribed  by  the 
Court.  In  one  case,  the  application  is  to  be  made  when,  in 
the  opinion  of  the  Bank  Commissioners,  the  bank  is  insol- 
vent, or  its  condition  is  such  as  to  render  its  further  progress 
hazardous  to  the  public,  in  which  case  the  action  contem- 
.  plates  the  closing  up  of  the  affiiirs  of  the  bank.  In  the 
other  case,  the  application  is  by  a  bill  holder  or  a  depositor 
to  whom  payment  has  been  refused  for  the  space  of  fifteen 
days  after  deniand,  and  the  action  contemplates  holding  the 
assets  of  the  bank  by  the  receivers  until  such  bills  or  de- 
posits have  been  paid,  and  then  a  surrender  of  the  balance 
to  the  bank.  The  proceedings  have  a  different  origin  and 
contemplate  different  results. 

It  was  not  until  the  passage  of  the  Act  of  1855,  c.  164, 
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that  receivers  have  any  authority  to  proceed  against  stock- 
holders ;  and,  under  that  Act,  they  are  merely  nominal  par- 
ties, acting  for  and  in  behalf  of  the  claimants  against  the 
stockholders.  It  was  only  at  the  institution  of  this  bill 
that  the  official  position  of  Kennedy  became  adverse  to  his 
interest  as  a  stockholder.  Until  he  was  required  to  proceed 
under  the  Act  of  1855,  §  73,  c.  47,  R.  S.,  his  interest  was 
not  only  remote,  uncertain  and  contingent,  but  even  that 
interest,  as  has  been  already  remarked,  was  in  favor  of  the 
stockholders ;  and,  being  until  that  time,  merely  a  ministe- 
rial officer  or  servant  of  the  Court,  he  was  not  disqualified 
to  act  as  fisff  as  his  duties  required. 

When  his  legal  position  became  incompatible  with  his 
private  relations,  and  that  fact  became  known  to  the  Comt, 
it  became  not  only  a  matter  of  right  to  other  parties  to  have 
his  position  changed,  but  a  matter  of  duty  on  the  part  of 
the  Court  to  see  that  such  change  was  made.  By  allowing 
the  amendment,  by  which  his  name  was  stricken  out  as 
plaintiff  and  inserted  as  defendant,  his  appointment  as  re- 
ceiver was  in  effect  revoked.  The  statute,  §  62,  requiring 
no  specific  number  of  receivers,  the  suit  may  properly  pro- 
ceed in  the  name  of  the  remaining  plaintiffs  of  record. 

It  is  contended  that  this  bill  cannot  be  maintained  against 
certain  parties  thereto,  who  are  charged  as  cestuis  que  trusty 
the  trustees  also  being  parties.  In  the  case  of  Crease  v. 
Babcocky  10  Met.,  525,  the  Court  decided  the  trustees  must 
be  parties,  and,  from  the  language  used,  the  implication  is 
strong  that  the  cestuis  que  trust  should  not  be,  or  need  not 
be  parties,  though  there  was  no  express  decision  on  the  lat- 
ter point.  The  general  rule  is,  that  all  cestuis  que  trust  are 
necessary  parties  to  suits  against  the  trustees,  by  which  their 
rights  are  likely  to  be  affected.  1  Dan.  Ch.  Prac.,  303; 
Story's  Eq.  PL,  §§  192,  193,  207 ;  Helm  v.  Hardin,  2  B. 
Monroe,  231. 

In  the  case,  in  this  bill,  in  which  the  trustees  are  alleged 
to  be  wives  holding  in  trust  for  their  husbands,  the  applica- 
tion of  the  general  rule  appears  to  be  eminently  proper. 
Vol.  l.  86 
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The  authorily  under  the  statute,  to  bring  this  W}f  is  rery 
full.  If  it  appears  to  the  Court. that  the  assets  are  insuf- 
ficient to  pay  the  daims  against  the  bank,  said  reoelT^re 
shall  forthwith  file  their  bffl  in  equity,  in  their  own  names, 
but  in  behalf  of  the  claimants,  against  the  persons  liable  as 
stockholders  of  the  bank,  to  contribute  to  the  payment  of 
its  debts.  R.  S.,  §  73,  c.  47.  The  mtention  of  the  Legis- 
lature  manifestly  was  to  give  the  specific  remedy  of  a  bill 
in  equity,  to  all  parties  who  had  claims  against  a  bank 
which  should  be  placed  in  the  hands  of  receivers,  and  that 
the  term  debts  is  used  as  the  synonym  of  obima  in  the  same 
sentence. 

This  construction  is  the  more  apparent  in  view  of  the  pro- 
visions of  §  75,  of  the  same  chapter,  wherein  it  is  provided 
that  no  action  shall  be  maintained  against  any  biuik  after 
the  appointment  of  receivers  thereof,  but  all  its  creditors 
must  seek  their  remedy  under  the  provisions  c^  the  five 
preceding  sections.  Creditors^  here,  being  used  in  the  Bsmud 
sense  as  claimants  in  §  73. 

In  view  of  these  considerations,  we  oome  to  the  oonolu- 
sion  that  the  demurrer  must  be  overruled,  and  that  the 
question  of  costs,  to  be  imposed  as  terms  for  amendment, 
will  be  reserved  for  the  future  consideration  of  the  Court. 
Demurrer  overruled^ — Defendants  to  answer. 

Appleton,  C.  J.,  Bjbnt,  and  Walton,  JJ.,  concurred. 
Cutting,  J.,  concurred  in  overruling  the  demurrer. 

Kent,  J. — The  only  method  by  which  stockholders  in  a 
bank  can  be  reached,  and  their  liability  ^iforced  against 
them,  "after  the  appointment  of  receivers,"  is  by  a  bill  in 
equity,  like  this, — instituted  by  the  receivers.  R.  S.,  c. 
47,  §  75.  Actions  pending  die,  under  the  provision  that 
"no  action  can  be  maintained.**  Costs  in  pending  aotions, 
which  thus  die,  may  be  allowed  as  claims  against  the  bank. 

The  right  and  duty  of  receivers  to  conunenoe  this  process 
is  specified  in  §  73.  Before  the  statute  of  1855,  re-enacted 
as  above,  no  such  provision  existed.    Suits  and  actions  aad 


Digitized  by  VjOOQ IC 


KNOX,  1862.  i88 


Hewett  9.  Atent. 


bills  in  eqinfy  could  be  broiight  only  by  individual  creditors. 
c  77,  §  41  to  47,  E.  S.,  1841.  It  is  evident  that  it  was 
tbe  intention  of  the  Legislature  to  condense  into  one  suit, 
or  bill,  ihe  claims  of  all  the  creditors,  and  to  enable  the  re* 
eeiveiB,  representing  all,  to  hold  the  stockholders  to  con- 
tribute to  the  payment  of  the  debts  of  the  bank,  according 
to  the  legal  liability  imposed  on  them.  All  that  seems  to 
be  required  of  the  receivers  is  to  bring  their  bill,  tlierein 
idleging  those  £Eu;t8  which  show  a  deficiency  for  whidi  the 
stoddiolderB  are  liable.  This  bill  can  be  brought  after  it 
appears  to  the  Court  tiiat  the  assets  are  insufficient  to  pay 
the  claims  against  the  bank.  The  question  is,  against  whom 
and  for  what  ^nses  or  liabilities  can  this  bill  be  brought? 
Hie  statute  answers, — ** against  the  persons  liable  as  stock- 
holders of  the  bank  to  contribute  to  the  payment  of  its 
debts,"  §  73.  This  mnst  mean  the  liability  which  then  ex- 
ists,— $.  e.f  tiie  liability  of  stockholders  at  the  time  when 
its  charter  expired.  When  the  injunction  was  granted,  and 
reoeivers  were  {^pointed,  the  charter  expired,  in  oontem- 
{Nation  of  lafw.  Crease  v.  Babcock^  23  Pick.,  384 ;  WiaweU 
T.  SiafTy  48  Maine,  401.  The  two  grounds  of  liability 
of  stockholders,  at  tiie  expiration  of  the  charter,  are  for  all 
unpaid  bills,  and  for  loss  or  deficiency  of  the  capital  stock, 
smmg  from  the  official  mismanagement  of  the  directors. 
§§  44,  45,  c.  77,  IBL  S.,  1841.  There  is  anotiier  liability 
specified  in  §  41,  but  tiiat  arises  only  when  a  special  demand 
for  payment  of  bills  has  been  made,  and  a  suit  at  law  (not 
a  bill  in  equity)  has  been  commenced  against  the  bank. 
This  liability  may  be  laid  out  of  this  case. 

It  seems  to  be  contended,  that,  as  by  §  46,  authority  is 
given  to  a  creditor  of  l^e  ^nk,  who  is  a  holder  of  any  un- 
pidd  bill,  to  bring  a  bill  in  equitr^  against  tiie  stockholders, 
^  the  biU  has  been  duly  presented  and  demanded  of  the 
barikj  at  its  last  jplaoe  of  business^  that  no  bill  by  the  re- 
ceivers can  be  sustained  without  proof  of  such  prior  de- 
mand. But  it  is  manifest  that  tite  liability  for  unpaid  bills, 
at  the  expiration  of  tbe  charter y  is  expressly  imposed  on 


Digitized  by  VjOOQ IC 


284  MIDDLE  DISTRICT. 

Hewett  «•  Adams. 

stockholders  by  §  45,  without  any  limitation  or  qualifica- 
tion. In  that  section  there  is  no  requirement  that  a  demand 
should  be  made.  Indeed,  it  is  little  short  of  an  absurdity 
to  require  it,  in  case  of  a  failure  of  the  bank,  and  after  the 
appointment  of  receivers,  and  after  the  bank  has  been  per- 
emptorily enjoined  not  to  pay  any  bills  or  debts.  We  so 
determined  in  the  case  of  Clark  y.  Bank  of  HaJlowdly 
recently  decided.* 

It  is  true,  that  according  to  a  strict  and  literal  construc- 
tion of  §  47,  when  a  creditor  himself  institutes  a  bill,  he 
must  allege  and  prove  such  demand,  however  useless  or  ab- 
surd it  may  be.  But  the  general  liability  of  the  stockholder 
is  created  by  §  45,  and  that  is  distinctly  state4  to  be  for  the 
payment  of  all  unpaid  bills,  at  the  time  of  the  expiration  qf 
the  charter f  and  nothing  is  there  said  about  a  demand.  The 
receivers  are  to  institute  a  bill  against  all  persons  liable  as 
stockholders,  and  this,  whether  an  individual  creditor  or  bill 
holder  might  or  might  not  sustain  such  a  bill.  The  question 
is,  does  the  law  impose  the  liability?  Nothing  but  the  most 
imperative  language,  used  in  such  connection  with  the  de- 
clared liability  that  it  could  not  be  sepsurated,  would  lead  us 
to  hold  a  demand  necessary,  when  so  manifestly  useless,  if 
not  absurd. 

It  seems  to  me,  that  the  stockholders  are  to  be  held  for 
the  bills,  if  the  bill  alleges  and  the  allegations  are  sustained 
by  proof  of  the  three  following  propositions.  First — that 
the  charter  has  expired,  either  by  limitation  or  by  injunction, 
and  that  receivers  have  been  appointed.  Secondly — that 
bills  issued  remain  unpaid,  and  that  there  are  not  sufficient 
assets  to  pay  them.  Thirdly — that  the  respondents  named 
were  stockholders  within  the  contemplation  of  law  at  the 
time  of  the  expiration  of  the  charter.  The  liability  arises 
from  these  facts.  The  rtde  of  apportionment  and  assessment 
by  this  section  is  declared  by  the  statute,  to  be  according  to 
the  number  of  shares  held  by  each  stockholder. 

It  appears,  on  inspection  of  the  original  bill,  that  the 

*  The  opinion  is  not  in  the  hands  of  the  Beporter. 
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aboye  &cts,  necessary  to  charge  the  respondents,  are  sub- 
stantially set  forth.  The  rale  of  apportionment,  or  the 
extent  of  the  liability,  is  stated  to  be  a  contribution  to  the 
amount  of  the  stock  then  owned.  The  amendment,  which 
simply  changes  the  rule,  and  giyes  the  one  named  and  fixed 
in  tiie  statute,  and  recognized  by  the  Court  in  WistveU  v. 
Starr y  may  well  be  allowed.  The  liability,  and  the  grounds 
on  which  it  rests,  are  substantially  set  out  in  the  original 
bill.  There  was  a  mistake  made  in  setting  out  the  exact 
extent  of  the  legal  consequences  of  such  holding  of  shares*. 
The  amendment  introduces  no  n^w  cause  of  action. 

We  are  not  to  regard  the  bill  with  the  strictness  with 
which  we  should  pass  upon  a  declaration  for  a  qui  tarn  penal- 
ty. The  amendment  comes  within  the  rules  of  equity  on  that 
subject.  Story's  Eq.  PL,  §  885.  The  only  essential  alteration 
is  in  the  rule  of  assessment.  The  amendment  will  be  made 
before  any  plea  or  answer  to  the  merits  is  required,  and  can- 
not injuriously  affect  the  respondents.  They  will  hare  every 
reasonable  opportunity  to  meet  the  allegations  in  the  bilL 
It  would  be  useless  to  dismiss  this  bill  for  this  error,  and  to 
require  the  receivers  to  file  a  new  one,  on  the  ground  of  a 
mistake  in  stating  the  exact  extent  of  the  liability,  when  its 
nature  and  the  grounds  on  which  it  rests  are  set  out.  It  is 
but  the  conunon  case  of  a  good  case  defectively  set  out. 

If  this  amendment  is  allowed,  it  covers  the  unpaid  biUs, 
and  would  seem  to  be  sufficient  to  charge  the  stockholders 
to  the  extent  of  such  bills  remaining  unpaid,  but  not  for  the 
oilier  debts  of  the  bank.  It  would  seem  that  these  bills 
constitute  the  principal  part  of  the  debts  of  the  bank. 

2.  There  is,  however,  another  amendment  proposed,  based 
on  the  assumed  liability  of  the  stockholders  for  the  loss  or 
deficiency  in  the  capital  stock,  occasioned  by  the  official 
mismanagement  of  the  directors.  This  amendment,  if  al- 
lowed, may  cover,  to  the  extent  of  the  stock' owned,  all  the 
debts  of  the  bank.  In  case  of  unpaid  biUs,  the  stockhold- 
ers are  held  liable  to  pay  them  all,  in  proportion  to  the  stock 
owned  by  each  stockholder.    This  may  be  a  sum  beyond 
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the  par  value  of  his  stoek.  But  in  case  of  a  loss  oi  the  capi- 
tal stock,  or  its  diminution,  by  the  official  mismanagement  oi 
ti)^  directors,  for  which  tiie  stodsholders  may  be  held  re- 
sponsible, ike  liability  is  limited  to  the  amount  of  his  stocks 
held  at  the  time  wl^n  tite  defiuilt  ooeurred.    Wimoell  y.  Starr. 

It  is  manifest,  that,  in  order  to  hold  a  stoddiold^  for  such 
loss  of  capital  8to<^,  certain  facts  must  firsC  be  established^ 
tt)  wit — that  there  had  been  a  loss  or  deficiency  in  the  cap* 
ital  stock ;  ikat  it  was  occasioned  by  the  official  mismana^ 
ment  of  the  directors ;  that  the  directors,  who  were  guilty^ 
and  who  were  liable  to  pay  the  same  in  the  first  iiBtance^ 
were  imable  to  pay  or  to  make  good  the  deficiency. 

The  question  is,  how  are  these  facts  to  be  determined? 
Can  the  receivers,  representing  the  creditors,  insert  in  thct 
bill,  they  are  authorised  and  required  to  bring,  a  claim  agaAsiBb 
the  stockholders,  based  on  this  section  of  the  statute?  It 
waer  decided  m  Massachusetts,  in  a  case  involving  the  con^ 
structicm  of  a  section  of  a  statute,  almost  identical  with  our 
§  44  of  c.  73,  stat.  1841,  that  a  creditor  of  a  bank  could  not 
sustain  a  bill  on  this  ground;  that  the  bank  alone  could 
maintain  a  claim  against  the  stockholders  or  the  direet(»Sy 
to  make  good  sueh  deficiency,  in  the  capital  stock.  Thift 
decision  might  be  satisfactory  with  us,  if  there  were  no 
other  provisions  iti  our  statute.  But,  as  shown  in  the  dpin^ 
ion  of  Judge  Eige,  there  is  a  positive  and  distinct  provision 
in  §  46,  authorizing  *^any  creditor  of  any  bank,  whidi  may 
have  sustained  a  k>s&  or  deficiency  of  its  capital  stocky 
through  the  official  mismanagement  of  its  directors,  *  *  * 
to  pursue  his  remedy,  and  avail  hinKself  of  tise  liabilities  of 
its  directors  and  stockholders,  specified  in  ikie  two  preceding 
sections,  by  a  ftiS  in  equity  in  the  Supreme  Judicial  Court.*' 
This  seems  to  give  a  creditor  a  clear  right  to  bring  such  % 
bill,  however  difficult  it  may  be  to  make  it  practically  effiM> 
tive.  By  the  eldsting  law  the  receivera  are  to  bring  a  bill, 
'  after  their  appointment,  in  their  own  name,  instead  of  cred*' 
itors,  but  in  behalf  of  the  claimants  (not  merely  bill  holders)^ 
against  the  persons  liable  as  stockholder's^  to  "^cimtril^ite  to 
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ibe  payniwt  Qf  its  debtsJ*  This  gives  an  actioa  a^inst 
stockboldeirs,  but  does  not  include  directors,  and  cavers  all 
existkig  liabilities  of  the  bank. 

It  is  to  be  observed,  that  whikt,  in  case  of  unpaid  bills, 
the  liability  is  immediate  and  absolute,  resting  on  the  sim- 
ple &ct  of  owniMrship  of  stock,  in  case  of  deficiency  of  cap- 
ital stock,  the  liability  of  stockholders  is  contingent,  and 
dependent  upon  certain  preliminary  facts — a  loss  of  such 
capital — that  it  was  occasioned  by  the  mismanagement  of 
ike  directors,  and  that  the  directors  liable  are  unable  to  pay, 
or  to  noake  good  such  loss.  How  can  these  £Etcts  be  deter- 
mined in  a  bill,  in  which  the  directors,  as  directors,  are  not 
parties? 

The  aUegation  must  be  of  culpable  mismanagement — of- 
ficial delinquency^^ involving  diarges  which  seriously  affect 
character.  It  would  be  imjust,  and  contrary  to  the  genius 
of  our  institutions,  for  the  Court  to  proceed  to  adjudicate 
upon  such  grave  matters,  wiiliout  notice  to  the  persons  di- 
z^ectly  inq>lMM^ed. 

If  the  directors  are  made  parties  to  this  bill,  for  the  por- 
,po0e  of  tiying  these  issues,  it  may  be  insisted  that  such 
issoes  can  only  be.  tried  by  a  jury,  in  a  court  of  law.  It  is 
iTue  itoA  the  statute,  before  referred  to,  giving  a  right  to  a 
creditor  to  bring  a  bill,  authorizes  him  to  pursue  by  such  bill 
his  remedy  against  the  directors  as  well  as  stockholders. 
But  the  statute,  authorizing  receivers  to  bring  a  bill  in  equi- 
ty, does  not,  in  teirms,  give  any  right  to  them  to  bring  such 
bill  against  directors. 

There  is  anotiier  difficulty.  It  is  clearly  not  enough,  in 
order  to  dbaige  the  stockholders,  to  show  a  loss  of  capital 
stock*,  and  that  it  was  occasioned  by  official  mismanagement 
of  the  directors.  There  is  another  fact  to  be  established, 
before  a  stockholder  is  liable  tiierelDr,  viz., — that  the  di- 
rectors, who  are  liable,  are  unable  to  pay  andx  loss  or  de- 
ficiency. Now,  before  it  can  be  judidally  determined,  tibat* 
a  person  is  unable  to  pay  or  make  good  a  loss,  for  which  he 
is  liable,  the  &ct  and  the  exact  amount  of  such  liability, 
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must  be  fixed  and  determined  by  some  legal  and  binding 
judgment  or  decree.  It  may  well  be  questioned,  whether 
anything  short  of  such  judgment  against  the  directors,  for 
a  sum  certain,  based  on  a  decision  against  them  individually, 
for  official  neglect  and  misconduct,  and  an  execution  return- 
ed unsatisfied,  with  proof  of  entire  inability  on  the  part  of 
such  judgment  debtor  and  director,  would  be  sufficient  to 
charge  the  stockholders. 

It  is  true,  that  the  receivers  are  to  institute  their  bill  on 
behalf  of  all  claimants, — i.  e.,  of  all  who  are  creditors  of 
the  bank.  But  against  trAo^n  is  it  to  be  brought?  The  stat- 
ute answers ;  *^  against  the  persons  liable  as  stockholders  of 
the  bank  to  contribute  to  the  payment  of  its  debts." ^  There 
is  no  authority  given  the  receivers  to  institute  a  bill  against 
the  directors^  for  the  loss  of  capital  stock.  But  a  credits 
may  bring  such  bill,  and  the  provision  in  §  74,  o.  47,  E.  S., 
1857,  that  no  action  shall  be  maintained,  after  the  appoint- 
ment of  receivers,  against  the  banky  does  not  repeal  the  pro- 
vision giving  a  creditor  a  right  to  institute  process  against 
the  culpable  directors,  even  after  the  appointment  of  receiv- 
ers. Such  suit  would  not  be  an  action  against  the  bank, 
and  such  actions  only  are  prohibited  or  discontinued  by  Um 
section  of  the  statute.  The  claim  or  right  of  action,  given 
to  a  creditor  against  a  delinquent  director,  is  not  a  claim 
against  the  bank,  but  primarily  a  personal  liability  of  the 
director,  which  may  be  enforced  against  him,  and,  if  he  is 
able,  may  be  collected  from  his  property,  without  any  ac- 
tion against  the  bank  or  the  stockholders.  But,  if  a  credi- 
tor had  instituted  such  proceedings  in  equitr^,  before  tiie 
appointment  of  receivers,  and  had  obtained  a  judgment  or 
decree  against  tiie  directors,  for  a  certain  amount,  and*tliere- 
upon  had  taken  out  an  execution  against  them,  which  had 
been  returned  nvila  hmuiy  before  the  receivers  had  filed  their 
bill,  and  the  inability  of  the  directors  had  been  legally  .es- 
*  tablished,  we  see  no  reason  why  the  receivers  might  not 
properly  set  out  in  their  bill  these  facts,  as  grounds  for  the 
stockholders'  liability  under  the  statute.    And  periiaps  all 
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tliis  might  be  done  by  the  creditor,  after  the  filing  of  the  bill 
by  the  receiyers,  and  an  amendment  to  that  bill  might  be 
allowed,  setting  forth  such  fitcts,  by  which  the  liability  and 
inability  of  the  directors  had  been  established,  if  such 
amendment  was  made  before  &  hearing  on  the  merits. 
However  this  may  be,  it  is  evident  that  the  provision  in 
favor  of  creditors  contemplates  that  the  proceedings  against 
the  directors  must  precede  any  decree  against  the  stock- 
holders. The  language  b,  that  the  creditor  ^*may  pursue 
his  remedy,  and  avail  himself  of  the  liability  of  its  directors 
and  stockholders,  by  a  bill  in  equity."  It  is  expressly  de- 
clared, in  §  76,  that  the  Legislature  did  not  intend  to  in- 
caceaae  or  diminish  the  liabilities  of  stockholders  or  directors 
by  the  provision  authorizing  receivers  to  bring  a  bill  in 
equity.  It  is  further  provided,  in  the  same  section,  that, 
**in  assessing  the  amount  for  stockholders  to  pay,  the  Court 
may  have  reference  to  such  liability  of  the  directors."  What 
liability?  Clearly  that  which  may  be  established  by  proof 
of  a  decree  or  judgment,  against  such  directors,  and  of  their 
inability  to  pay — as  before  explained.  Until  these  points 
are  established,  the  stockholders  are  free  from  *  liability. 
They  are  not  required  to  answer  for  the  directors,  in  the 
first  instance,  and  to  be  at  the  expense  and  cost  of  a  trial  of 
those  issues,  which  may  involve  great  expense.  A  stock- 
holder may  well  say,  to  a  creditor,  first  establish  the  culpa- 
ble mismanagement  of  the  directors,  by  which  there  has 
been  a  loss  of  capital,  and  their  inability,  and  then  I  will 
answer  as  to  my  individual  liability  to  make  good  the  loss. 
This  is  in  accordance  with  the  decisions,  in  cases  whereby 
stockholders  were  held  by  statute  for  the  debts  of  the  corpor- 
ationd.  Longhy  v.  XMe,  26  Maine,  166 ;  Grose  v.  HiUj 
36  Maine,  22.  The  result  on  this  point  is,  that  the  pro- 
posed amendment  in  relation  to  the  directors  should  not  be 
aUowed,  as  there  is  no  allegation  of  any  prior  proceedings 
by  a  creditor  against  them'. 

I  do  not  deem  it  necessary  to  discuss  any  other  questions 
tiiaa  those  relating  to  the  proposed  amendments. 
Vol.  l.  87 
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Thomas  W.  Hix,  WardeUy  versus  David  H.  Sumnee. 

By  statute  provision  the  warden  and  deputy  warden  of  the  State  Prison  may 
serve  legal  processes  within  the  "precincts"  of  the  prison.  The  precincts 
embrace  not  only  the  prison  building,  but  the  grounds  connected  therewith. 

The  service  of  a  writ,  within  the  precincts,  by  the  deputy  warden,  wiU  be  valid, 
although  brought  in  the  name  of  the  warden; — for  neither  acts  as  the 
agent  of  the  otiier,  but  both  as  agents  of  the  State. 

The  submission  of  an  action  to  referees  is  a  waiver  of  all  formal  defects  in  the 
writ,  and  in  the  service  thereof 

Exceptions  from  the  ruling  of  Appleton,  J. 

This  was  an  action  of  assumpsit.  On  the  return  day,  the 
defendant's  counsel  entered  upon  the  docket  a  special  ap- 
pearance, to  move  to  dismiss  the  action,  filed  a  written  mo- 
tion to  dismiss,  for  the  want  of  legal  service  of  the  writ, 
and  also  filed  an  account  in  set-off  to  plaintiff's  action. 

The  writ  was  directed  to  the  warden  of  the  State  Prison 
or  his  deputy,  and  was  served  by  the  deputy  by  the  attach- 
ment of  700  tons  of  lime  rock,  and  giving  the  defendant  a 
summons  in  hand.  He  does  not  state  in  his  return  that 
such  service  was  made,  or  the  property  attached  within  the 
precindB  of  the  prison. 

The  action  was.  entered  May  term,  1860,  when,  on  mo- 
tion of  the  plaintiff,  leave  was  given  to  the  officer  to  amend 
his  return,  according  to  the  fact. 

At  May  term,  1861,  by  consent  of  parties,  the  action  was 
referred,  and  the  reference  entered  upon  the  docket.  At 
the  time  of  this  entry,  the  defendant's  counsel  stated  to  the 
Court  that  the  preliminary  motion, to  dismiss  was  to  be  acted 
upon,  before  the  reference  was  to  take  effect.  Subsequently, 
but  on  the  same  day,  the  defendant's  counsel  moved  as  mat- 
ter  of  indulgence,  that  the  entry  of  reference  be  stricken  oft, 
as  having  been  erroneously  made^  the  counsel  for  the  plain- 
tiff objecting,  the  Court  declined  to  interfere. 

No  action  was  had  upon  the  motion  to  dismiss  until  this 
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tenn ;  when  the  Court  ruled  that  the  filing  of  set-off  was  a* 
waiyer  of  the  motion  and  refused  to  dismiss  the  action. 
The  defendant  excepted. 

HuggleSy  for  the  plaintiff. 
Grouidy  for  the  defendant. 

The  opinion  of  the  Court  was  drawn  up  by 

Davis,  J. — The  sqit  in  this  case  is  in  favor  of  the  warden 
oi  the  State  Prison,  against  a  contractor  for  the  labor  of  the 
convicts.  The  writ  was  directed  to  the  deputy  warden,  and 
W9B  served  by  him ;  but  his  return  does  not  show  whether 
the  service  was  made  within  the  precincts  of  the  prison. 

The  defendant  appeared  at  the  term  of  Court  to  which 
the  writ  was  returnable,  and,  on  the  first  day  of  the  term, 
filed  a  motion  in  abatement,  for  want  of  sufficient  service. 
He  also  filed  an  account  in  set-off  on  the  same  day. 

The  motion  in  abatement  denies  the  authority  of  the  war- 
den, or  his  deputy,  to  serve  the  writ  in  this  case.  The 
return  does  not  show  ihe  place  of  service,  except  that  it  was 
m  the  county  of  Lincoln.  If  insufficient,  it  might  have 
been  amended  according  to  the  jGsu^t,  so  as  to  show  whether 
the  writ  was  served  within  the  precincts  of  the  prison. 

The  ** precincts"  embrace  not  only  the  prison  buildings,  but 
the  grounds  connected  therewith,  purchased  by  the  State, 
under  the  Act  of  Feb.  8,  1823.  The  prisoners  are  not  sen- 
tenced to  solitary  confinement.  The  statute  provided  that 
they  should  "be  imprisoned,  restrained,  and  employed, 
within  the  precincts  of  the  prison."  Laws  of  1824,  c.  282. 
For  the  purposes  of  such  employment,  the  warden  may  per- 
out  or  require  thiem  to  go  to  any  part  of  the  premises  con- 
nected with  Ijho  prison.  Beyond  these  limits  he  has  no  right 
to  let  th^m  pass,  for  any  purpose ;  and,  if  he  should  do  so, 
he  would  be  liable  to  suffer  the  penalty  for  their  escape. 

It  is  within  these  jprecirtctSy  thus  defined,  that  the  warden 
and  his  deputy  have  power  to  execute  legal  processes.  Out- 
side of  these  limits,  they  can  neither  attach  property,  make 
an  arrest,  nor  deliver  a  summons. 
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Originally  the  warden  had  no  power  to  appoint  a  deputy, 
except  for  the  single  purpose  of  executing  and  serving  pro- 
ceases.  Laws  of  1824,  c.  282,  §  7.  Such  deputy  had  no 
authority  to  act  for  the  warden  in  any  other  matter.  But, 
subsequently,  provision  was  made  for  a  deputy  warden,  with 
general  powers,  to  be  appointed  by  the  warden,  subject  to 
the  "  approval"  of  the  prison  inspectors.  The  deputy  so 
appointed  was  required  to  give  bonds  to  the  State  for  the 
feithfiil  performance  of  his  duty.  Laws  of  1830,  c.  477. 
The  statute  is  the  same  at  the  present  time.  The  deputy 
warden  is  an  oflScer  of  the  State,  as  much  as  the  warden. 
Though  the  warden  appoints  him,  and  is  responsible  for  his 
acts,  they  both  derive  their  authority  from  the  same  source. 
Neither  acts  as  the  agent  of  the  other,  but  both  as  agents  of 
the  State. 

But,  if  the  warden  had  served  the  writ  in  this  case  him- 
self, we  are  not  prepared  to  say  that  the  service  would  not 
have  been  good, — though  of  this  it  is  unnecessary  for  us  to 
express  any  opinion.  It  seems  that,  at  common  law,  a 
sheriff  might  serve  a  writ  in  a  suit  in  which  he  was  the 
plaintiff;  and  such  a  service  would  be  valid  now,  were  it 
not  for  the  statute  prohibition.  Merchants^  Bank  v.  Oook^ 
4  Pick.,  405.  Our  statute  gives  the  warden  and  his  deputy 
power  to  serve  all  processes  within  the  precincts  of  the  pris- 
on ;  and  no  exception  is  made  of  suits  in  which  either  is  a 
party.  If  this  power  should  be  abused,  it  is  for  the  Legis- 
lature to  revoke  it,  or  limit  its  exercise. 

It  is  claimed  that  the  statute  was  intended  to  authorize 
the  warden  and  his  deputy  to  execute  processes  only  upon 
the  inmates  of  the  prison.  But  the  power  is  not  restricted 
as  to  the  persons  upon  whom  service  can  be  made.  The 
.  only  limitation  is  one  of  locality ;  and,  as  in  the  case  of  a 
constable,  service  may  be  made  upon  any  person  within  the 
prescribed  limits.    Blarwhard  v.  Day^  31  Maine,  494. 

We  have  thus  given  our  opinion  upon  the  general  ques- 
tion of  service  by  the  warden  and  his  deputy,  as  both  par- 
ties have  requested  it,  though  it  was  not  necessary  in  this 
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oase.  If  the  sufficiency  of  the  service  had  arisen  in  a  col- 
lateral proceeding,  the  return  would  have  shown  a  service 
prima  facie  sufficient.  Richardson  v.  Smithy  1  Allen,  541. 
Bat,  if  the  service  was  defective,  and  the  filing  of  the  ac- 
count in  set-off  was  no  waiver  of  the  plea  in  abatement,  of 
which  we  express  no -opinion,  still,  the  subsequent  agree- 
ment to  submit  the  case  to  a  referee,-  was  a  waiver  of  all 
formal  defects  in  the  writ,  and  in  the  service  thereof.  Forseth 
V.  Shaw  J  10  Mass.,  253;  Waterman,  v.  Conn.  Railroad 
Co.y  30  Vermont,  610. 

After  the  reference  was  entered,  the  counsel  for  the  de- 
fendant stated  that  the  motion  to  dismiss  was  still  to  be 
heard  by  the  Court.  But  such  a  statement  could  avail  noth- 
ing. It  does  not  appear  that  the  counsel  for  the  plaintiff 
assented  to  it.  The  agreement  to  refer  was  made  a  matter 
of  record,  unrestricted  by  any  precedent  motion,  and  un- 
controlled by  it.  The  defendant  was  bound  by  it ;  and  the 
refusal  of  the  presiding  Judge,  upon  motion  afterwards 
made,  to  discharge  the  rule,  was  an  exercise  of  judicial  dis- 
cretion to* which  no  exceptions  could  be  taken. 

The  case  must  stand  for  a  hearing  before  the  referee 
agreed  upon  by  the  parties. 

Tenney,  0.  J.,  Bice,  May,  GtOOdenow  and  Kent,  JJ., 
concurred. 
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WtlbuiSl  Davis  <&  al.  versus  3ob  M.  Caswell. 

A^  action  agaipst  t^o  or  i^ore  fopr  a  jdnt  trespaaa  eaimot  be  siMtained  by  e?ir 
dence  of  acts  committed  by  one  of  tiiem ;  and  a  judgment  against  both  is  not 
a  bar  to  another  action  brought  against  one  of  them  for  a  sereral  trespass. 

Befobted  from  Msi  JPriua^  AfHiBTOH,  J.,  presiding. 

Trespass  gpic^e  dausumy  lNX)ught  before  a  justice  of  th» 
peace,  alleging  a  breaking,  entering,  &c.,  on  the  14th  Aprils 
1855.  The  writ  is  dated  September,  1855.  Plea,  general 
issue,  and  a  brief  statement  of  title.  When  this  action  was 
brought  into  this  Court,  there  was  pending  anojfcher  actioii 
of  trespass,  commenced  June,  1855,  by  same  plaintiff 
against  same  defendant,  and  one  Fuller,  for  breaking  and 
entering  the  same  close  on  the  first  day  of  January,  1855, 
and  on  divers  other  days  and  times  between  that  day  and  the 
date  of  the  writ,  and  committing  divers  trespasses  therein. 
In  that  action  the  plaintiffs  recovered  judgment  for  one  dol- 
lar as  damages,  with  costs. 

At  May  term,  1862,  the  defendant  pleaded  such  former 
recovery,  since  the  last  continuance,  waiving  other  defence. 
Evidence  was  introduced  tending  to  prove,  that,  at  the 
former  trial,  there  was  much  evidence  touching  the  running 
of  lines  by  said  Caswell,  and  the  cutting  and  marking  of 
trees  thereon,  and  setting  up  stakes,  and  that  plaintiff' 
counsel,  in  that  case,  introduced  evidence  of  the  running  by 
said  Caswell  of  one  line  on  April  14th,  1855,  and  setting  up 
a  stake  or  stakes,  and  inquired  of  the  witness  if  said  Cas- 
well cut  away  trees  or  bushes  thereon ;  and  it  was  testified, 
in  this  case,  that  the  said  evidence  was  received  on  that 
trial,  without  objection  on  the  part  of  the  defendants,  al- 
though it  did  appear  that  said  Fuller  was  not  present,  at 
such  running  or  setting  up  stakes  or  cutting  or  marking  of 
trees  on  that  line,  and  had  nothing  to  do  with  it. 

The  evidence  offered  in  support  of  the  action  was  of  the 
same  running  of  said  line  on  the  14th  April,  1855,  and  of 
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setting  up  stakes  thereon  and  marking  trees  thereon.  And 
evidence  was  offered  tending  to  show  that  the  question  of 
title  was  the  main  subject  of  inquiry  on  said  former  trial. 

Whereupon  the  Judge  ruled  that  the  trespass  in  this  case, 
having  been  committed  by  defendant  alone,  it  could  not 
legally  have  been  passed  upon  by  the  jury  in  the  former 
suit,  nor  could  judgment  have  been  legally  rendered  for  the 
same ;  therefore  the  former  judgment  could  not  be  and  was 
not  l^aUy  a  bar  to  the  present  suit.  Thereupon  the  action 
was  defaulted  for  one  dollar  damages,  which  is  to  be  taken 
off,  if  the  aforesaid  ruling  was  incorrect,  and  a  nonsuit  en- 
tered. 

Gouldy  for  the  plaintiffs. 

Buggies^  for  the  defendant. 

The  opinion  of  the  Court  was  drawn  up  by 
Appleton,  C.  J. — This  is  an  action  of  trespass  quare 
tlausum  fregit.  The  commission  of  the  trespass  sued  for 
is  not  contested,  nor  that  it  was  committed  by  the  defend- 
ant alone.  The  defence  is,  that  damages  were  recovered 
therefor  in  a  suit  between  this  plaintiff  and  the  defendant 
and  Henry  D.  Fuller,  and  that  consequently  this  action  can- 
not be  maintained,  whether  such  judgment  was  satisfied  or 
not. 

But  in  the  action  of  trespass,  commenced  by  this  plaintiff 
against  Job  M.  Caswell  &  al.,  for  a  joint  trespass  by  them 
committed,  the  jury  could  legally  have  assessed  damages 
only  for  their  joint  xicts  against  them  jointly.  White  v. 
Demaryy  2  N.  H.,  546.  ''The  result  of  the  authorities, 
whidi  are  numerous,"  says  the  Court,  in  Halsey  v.  Wood- 
ruffi  9  Pick.,  565,  "is,  that  when  a  joint  action  is  brought 
against  two  for  a  trespass  done,  and  there  is  a  judgment 
against  both,  it  must  be  a  judgment  for  joint  damages." 
K  proof  was  received  of  a  several  trespass  by  either,  it  was 
not  sufficient  to  diarge  both  for  a  joint  offence.  Williams 
V.  Shddm,  10  Wend.,  654. 
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Though  the  evidence  was  received,  it  does  not  follow  that 
the  defendant  has  thereby  been  injured.  He  does  not  prove, 
nor  offer  to  prove,  even  if  it  were  admissible,  that  the  ver- 
dict in  the  action,  Davis  v.  Caswell  <&  al.j  was  rendered  for 
the  several  trespass  of  Caswell.  It  is  to  be  presumed,  pro- 
per instructions  were  given  upon  the  trial  of  that  cause  and 
that  the  verdict  was  in  accordance  therewith.  If  so,  dam- 
ages for  the  trespass  in  suit  were  not  included  in  the  judg- 
ment which  the  defendant  sets  up  as  a  bar  to  this  action. 

If  the  instinictions  were  erroneous,  or,  being  correct,  were 
disregarded,  of  all  which  there  is  no  proof,  no  one  knows 
better  than  the  learned  and  astute  counsel  for  the  defendant 
how  those  errors  are  to  be  corrected.  They  are  not  shown 
to  have  existed.  They  are  not  to  be  presumed  to  have  ex- 
isted. And  if  they  existed,  their  correction  should  have 
been  made  in  the  suit  in  which  they  occurred. 

Default  to  stand. 

Rice,  Cutting,  Davis,  Kent  and  Walton,  JJ.,  con- 
curred. 


Samuel  Bryant  versus  Andrew  J.  Erskine  and  William 
MoLooN,  Trustee. 

M.  promiBed  to  pay  £.  his  account  agains^  a  third  person,  if  it  should  be  ad- 
judged a  li6n  daim  upon  a  certain  ship :  —  until  some  competent  tribunal  has 
adjudged  the  claim,  a  lien,  the  demand  against  M.  is  «  contingent"  and  he 
cannot  be  held  as  the  trustee  of  E.  in  a  suit  by  a  creditor  of  E.  (B.  S.,  e. 
86,  §  55,) 

Exceptions  from  the  adjudication  of  Bige,  J.,  discharg- 
ing the  trustee. 

Isaac  Ames,  and  Erskine,  the  principal  defendant,  as  part- 
ners, claimed  to  have  furnished  materials  of  the  value  of 
$330,  for  a  ship  built  at  Rockland  by  one  Rhodes,  in  the 
year  1854,  for  which  amount  they  claimed  to  have  a  lien 
upon  the  ship,  under  the  statute. 
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The  trustee  pnrohased  the  ship  of  Khodes,  who  died  be- 
fore it  was  launched.  No  suits  could  be  brought  to  preserve 
tiie  lieu  claims,  no  administrator  having  been  appointed  on 
Rhodes'  estate.  Several  claimants  filed  libels  in  the  Dis- 
trict Court  of  the  United  States  against  the  ship. 

The  trustee,  in  his  disclosure,  says, — ^  Ames  said  to  me 
that  he  had  a  bill  against  Rhodes  for  materials  that  went 
into  the  ship.  I  told  him  if  it  was  a  lien  claim,  I  would 
give  him  a  writing  agreeing  to  pay  the  same ;  and,  in  Febru- 
ary, 1855, 1  signed  a  paper  agreeing  to  pay  him,  or  Ames 
and  Erskine,  so  much  of  said  bill  as  should  be  adjudged  a 
lien  claim  on  said  ship,  provided  the  U.  S.  Court  should 
decide  that  a  libel  for  any  lien  claim  on  the  ship  should  be 
sustained  in  that  Court,"  &c.  ******  <<i  afterwards 
learned  that  the  bill  of  Ames  and  Erskine  was  not  a  legal 
lien  claihi  on  the  ship." 

The  plaintiff,  filed  allegations,  as  is  provided  for  by  the 
statute,  and  took  testimony  to  support  them, — but  the  view 
of  the  case  taken  by  the  Court  renders  it  unnecessary  to 
state  here  the  substance  thereof. 

L.  W.  HoweSy  for  the  plaintiff. 

ff.  Stevens^  for  the  defendant. 

The  opinion  of  the  Court  was  drawn  up  by 
Davis,  J. — The  liability  of  the  alleged  trustee,  to  the 
principal  defendant,  was  a  collateral  one,  for  the  debt  of 
another.     His  contract  was  in  writing,  no  copy  of  which  is 
in  the  case.     Though  proved  by  parol,  in  part,  we  can  come 
to  no  definite  conclusion  in  regard  to  its  terms,  except  that 
it  was  an  agreement  to  pay  whatever  part  of  the  principal 
defendant's  bill  ^  should  be  adjudged  by  the  United  States 
Court  to  be  a  lien  claim  on  the  ship  built  by  Francis  Rhodes." 
The  disclosure  is  very  indefinite  in  other  respects.     The 
counsel  for  the  plaintiff  claims  by  it,  that  Rhodes,  the  orig- 
inal debtor  being  dead,  the  question,  whether  any  libel  could 
be  sustained,  was  to  be  determined  by  the  United  States 
Vol.  I,.  38 


Digitized  by  VjOOQ IC 


898  MTODLE  DISTRICT. 

■ 

Demuth  v.  Cutler. 

Court ;  but  that  the  question,  whether  the  prmcipal  defend- 
ant's demand  was  a  lien  dainiy  is  now  to  be  "  adjudged**  by 
this  Court.  We  do  not  think  the  terni9  of  the  contract  are 
sufficiently  proved  to  authorize  us  to  come  to  such  a  conclu- 
sion. But,  if  they  had  been,  it  would  then  appear  that,  at 
the  time  of  the  seiTice  of  the  plaintiff's  writ,  it  was  uncer- 
tain, and  contingent,  whether  the  alleged  trustee  would  erer 
be  liable  upon  his  contract.  No  suit  could  have  been  main- 
tained upon  it,  until  some  tribunal  had  ^*  adjudged"  Erskine's 
bill  to  be  "*  a  lien  claim.**  Until  then,  it  was  a  *'  contingent*^ 
demand.  Such  an  adjudication  has  never  yet  been  made.  ' 
fhe  case,  giving  the  contract  the  construction  claimed  by 
the  plaintiff^  is  within  one  of  the  exceptions  stated  in  sec- 
tion 55  of  chapter  86  of  the  Revised  Statutes ;  and  the  trus- 
tee was  properly  discharged. 

Exceptions  ovitruled. 

Tennet,  C.  J.,  RiOE,  Mat,  (Joodenow  and  £[£nt,  JJ,, 
concurred. 


EzEEiEL  D.  Demuth  versus  Johk  L.  Cutleb. 

The  law  is  now  weU  settled,  that  an  action  on  an  indorsed  note  or  bill  of  ex* 
change  may  be  maintained  in  the  name  of  a  nominal  plaintiff  with  his  con* 

■  sent. 

If  an  action  be  brought  in  a  wrong  county,  that  lact  should  be  pleaded  in 
abatement,  or  taken  advantage  of  on  motion.  The  general  issue  is  a  waiver 
of  the  objection. 

Exceptions  from  the  ruling  of  Tenney,  C,  J.,  presiding 
at  JVisi  Priue. 

This  was  an  action  of  assumpsit  against  the  defendant  as 
indorser  of  a  promissory  note  of  the  following  tenor: — 
"Augusta,  24th  May,  1854.  For  value  received,  I  promise, 
as  treasurer  of  Vassalboro'  Oompany,  to  pay  to  the  Order  of 
James  Bridge,  fifteen  hundred  dollars  in  eighteen  montha, 
with  interest  annually.  (Signed,)  James  Bridge,  Treasurer 
V.  Co."  Indorsed,  '^  James  Bridge,  Beuel  Williams,  J.  !»• 
Cutler,  Gilbert  HiUman.*'    Plea,  general  issue. 
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The  plaintiff  called  Gilbert  Hillman,  who  testified  that  he 
iiBceived  the  note  in  suit  at  or  about  the  time  it  bears  date, 
from  the  defendant,  in  consideration  of  the  sum  of  fifteen 
hundred  dollars,  which  he  then  had  in  his  possession,  be- 
longing to  his  son,  Robert  Hillman,  who  was  then  in  Califor^- 
nia,  and  who  had  remitted  it  to  him  for  investment  on  his 
account ;  that  he  informed  the  defendant  that  the  money  be- 
longed to  his  son,  that  Mr.  Cutler  had  applied  to  him  for  a 
loan*  on  behalf  of  the  Vassalboro'  Company,  that  all  the 
names  were  on  the  note  except  his  own,  when  it  was  first 
offered  to  him.  He  further  testified  that  he  was  then  acting 
as  the  agent  or  attorney  of  his  son,  under  a  written  power 
of  attorney  to  transact  all  his  business,  that  hii^  son  was  still 
in  California,  not  having  been  in  Maine  since,  and  had  no 
knowledge  of  this  suit  and  had  given  no  consent  to  it ;  that 
he,  as  attorney  of  his  son,  had  conmienced  it  in  Demuth^s 
name,  Demuth  having  consented  to  it,  also,  at  Mr.  Gould^s 
request,  as  he  supposed.  He  further  testified  that  he  had 
no  interest  in  the  note,  but  that  in  all  that  he  had  done  he 
.WBS  acting  for  his  son,  by  virtue  of  the  power  of  attorney 
which  he  held. 

The  defendant  then  offered  to  prove  that  Demuth  was 
wholly  irresponsible  and  imable  to  pay  the  costs,  which  would 
be  recovered  against  him,  if  the  defendant  should  prevail. 

The  defendant  contended  that  this  action  could  not  be 
maintained  by  the  plaintiff,  he  having  no  interest  in  the  suit, 
and  because  Robert  Hillman  had  given  no  consent  that  it 
should  be  brought  in  Demuth's  name,  and  because,  even 
with  his  consent,  no  action  could  be  maintained  in  this 
county,  the  defendant  being  a  resident  of  Augusta,  in  Ken- 
nebec county,  and  so  alleged  to  be  in  the  writ.  The  pre- 
siding Judge,  in  order  to  settle  other  questions  in  the  case, 
ruled  that  the  action  was  maintainable. 

The  defendant  objected  further,  that  no  title  to  the  note 
in  suit  passed  by  the  indorsement  of  Gilbert  Hillman  to  the 
plaintiff;  that  the  indorsement  by  the  defendant  was  to 
Sobert  EUllman,  who  was  still  the  owner  of  the  note,  and 
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t^t  for  that  reason  the  action  could  not  be  mamtained.  Bat 
the  Judge  oyerruled  the  objection,  and  decided  that  the  ac- 
tion might  be  maintained  upon  the  indorsement  of  Gilbert 
Hillman  to  the  plaintiff.  The  jury  returned  a  verdict,  under 
the  instructions  of  the  Court,  in  favor  of  the  plaintiff. 
The  defendant  excepted. 

Gfouldj  for  the  plaintiff. 

Evans  &  Thacher^  for  the  defendant. 

The  opinion  of  the  Court  was  drawn  up  by 
Appleton,  C.  J.  — The  note  in  suit  was  indorsed  in  blank. 
The  law  is  too  well  settled  to  be  longer  a  matter  of  control 
versy,  that  an  action  on  an  indorsed  note  or  bill  of  exchange 
may  be  maintained  in  the  name  of  a  nominal  plaintiff,  with 
his  consent.  Golder  v.  FosSy  43  Maine,  364 ;  Ghranite  Bank 
V.  JSUiSj  43  Maine,  367.  In  Craig  v.  Twomey^  14  Gray, 
486,  the  plaintiff  testified  that  the  suit  was  not  conducted 
for  his  benefit,  but  for  that  of  a  third  person,  who,  on  his 
part,  denied  having  anything  to  do  with  it ;  yet  the  plain- 
tiff, subsequently  adopting  the  action,  it  was  allowed  to  pro- 
ceed. "  Courts  will  never  inquire,"  remarks  Chambers,  J., 
in  Whiteford  v.  BurckmyoTy  1  Gill,  127,  "whether  a  plain- 
tiff sues  for  himself  or  as  trustee  for  another ;  nor  into  the 
right  of  possession,  unless  on  an  allegation  of  rruila  fides; 
and  the  blank  indorsements  may  be  filled  up  at  the  moment 
of  trial."  But  this  will  not  be  permitted  to  prejudice  the 
defendant,  by  depriving  him  of  any  just  ground  of  defence. 
If  an  action  be  brought  in  the  wrong  county,  that  fiwt 
may  be  pleaded  in  abatement  or  taken  advantage  of  by  mo- 
tion. But  the  general  issue  is  a  waiver  of  whatever  might 
have  been  so  pleaded  or  taken  advantage  of  by  motion. 
Webb  V.  Goddardj  46  Maine,  505. 

Exceptions  overruled. 

Rice,  Cutting,  Davis,  Kent  and  Walton,  JJ.,  concur- 
red. 
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Maine  Mutual  Marine  Ins.  C!o.  verstts  Babkeb  A.  Neal. 

Where  an  insurance  company  was  authorised  to  cancel  such  of  its  stock  notes 
as  the  company  should  deem  to  be  worthless,  if  all  its  corporate  powers  had 
been  Tested  in  a  board  of  directors,  the  cancellation  of  such  notes,  by  the 
dinetont  was  held  to  be  equally  effectual ;  and  an  assessment  made  upon  the 
amount  of  the  remaining  notes,  a  Talid  assessment 

Where  its  by-laws  proTide  for  an  assessment  for  the  payment  of  losses  **  after 
the  earned  premiums  shall  haye  been  used  up,"  if  there  be  earned  premiums 
that  are  imcoUectable  and  worthless,  they  may  properly  be  regarded  as  H  used 
up ;"  and  whether  the  claims  were  worthless  was  a  question  of  fad  for  the 
jury. 

And  an  instruction  to  the  jury  that — *<  if  the  company  had  not  assets  enough 
on  hand  imappropriated,  and  dues  collectable,  to  pay  these  losses,  they  could 
make  the  assessment,  to  the  amount  of  such  deficiency  and  not  otherwise," 
affords  the  defendant,  in  a  suit  to  recover  the  assessment  upon  his  note,  no 
ground  for  exception. 

Nor  has  he  any  just  ground  for  complaint,  that  the  directors  did  not  strictly 
comply  with  the  by-laws,  and  credit  to  the  makers  of  the  notes  the  nett 
profits  of  a  certain  year,  it  appearing  that  both  for  the  year  preceding  and 
that  subsequeut,  the  losses  greatly  exceeded  the  profits ;  for  thereby  he  sus- 
tained no  damage,  his  assessment  being  so  much  less. 

Exceptions  from  the  ruling  of  Cuttino,  J.,  at  2^iai 
Ptius. 

This  was  an  action  of  assumpsit  to  recover  an  assessment 
upon  a  stock  note  dated  February  27,  1856,  for  $2000,  pay- 
a1||e  in  two  months  after  demand, — on  which  is  indorsed 
the  sum  of  $250,  paid  Nov.  23,  1859,  the  amount  of  a  prior 
assessment  paid  by  the  defendant.  At  the  time  the  defend- 
ant gave  the  note,  he  received  a  writing  signed  by  the  officers 
of  the  company,  acknowledging  that  it  was  given  for  security 
of  the  policy  holders, — and  it  was  therein  ** agreed  that  said 
note  shall  be  subject  to  assessments  to  pay  losses,  and  other 
claims,  when  the  premium  shall  have  been  used  up,  at  an 
eqnal  per  cent,  with  all  other  advance  notes ;  and  shall  re- 
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ceive  such  annual  compensation  as  the  by-laws  shall  pre- 
scribe, out  qf  the  profits  of  the  business ;  and  also,  shall 
have  an  equal  share  with  premiums  earned,  and  paid,  of  the 
nett  profits  of  the  business,  at  the  end  of  each  year,  in  scri|), 
agreeably  to  the  provisions  of  the  by-laws.  The  company 
having  the  right  at  any  time  to  surrender  and  cancel  said 
note,  after  giving  notice.  And,  whenever  the  reserved 
profits  of  the  company  shall  amount  to  two  hundred  thou- 
sand dollars,  said  note  shall  be  cancelled  and  given  up.'* 

The  plaintiffs  put  into  the  case  the  by-laws  of  the  com- 
pany, — the  portions  thereof  bearing  upon  the  case  will  ap- 
pear from  the  opinion  of  the  Court. 

It  was  in  evidence  from  the  records  of  the  company  that, 
on  March  13,  1860,  it  was  *  Voted  that  the  next  assessment 
on  advance  notes  be  ten  per  cent.**  That  at  a  meeting  heH 
on  April  2d,  1860,  it  was  voted,  **that  the  next  assessment 
be  made  payable  in  two  months  from  the  9th  instant,  and 
notice  be  given  to  the  stockholders  accordingly.''  And  F. 
Reed,  the  secretary,  testified  that  he  seasonably  gave  the 
notice  : — to  those  not  living  in  BiLth,  he  sent  notice  by  mail^ 
and  j)aid  the  postage.  The  secretary  further  testified,  that 
the  assessment  was  made  to  pay  losses, — which  amounted 
to  $44,463,56,  at  the  close  of  April,  1860.  Had  been  sec- 
retary since  March,  1856.  Did  not  know  that  these  claims 
had  been  acted  on  and  allowed.  The  amount  of  premiums 
earned  the  first  year,  ending  with  January,  1857,  was 
$11,752.  No  part  of  this  was  credited  to  stock  notes ;  nor 
of  the  premiums  of  next  year,  which  amounted  to  $89,516. 
So,  of  the  third  year,  amount  $73,977  ;  and  of  fourth  ye#r, 
amount  of  premiums  earned,  $72,493.  The  year  ending 
with  January,  1861,  there  were  no  earned  premiums,  and 
no  credit  on  stock  notes.  In  the  monthly  report  of  Febru- 
ary, 1860,  the  premiums  earned  and  not  paid,  amounted  to 
$2439.. 

By  vote  of  the  directors  at  various  meetings  from  Sept., 
1856,  to  and  Including  Feb.  23,  1857,  advance  notes  had 
been  cancelled  amounting  to  $30,000 ;  deducting  that  sum. 


Digitized  by  VjOOQIC 


SAGADAHOC,  1862.  303 

Maine  Mutual  Marine  Insurance  Co.  v.  NeaL 

there  still  remained,  on  March  13,  I860,  advance  notes 
amounting  to  $225,000. 

The  nett  loss  for  the  year  ending  with  January,  1857, 
was  $41,844,  gross  loss  $53,596 ;  1858,  nett  $5979,  gross 
$95,496;  1860,  nett  $37,975,  gross  $84,653.  The  nett 
earnings  for  the  year  1859,  were  $2208 ;  amount  of  losses 
$51,968. 

The  losses  happening  in  the  year  1857,  which  have  been 
paid,  amount  to  $14,300,  not  paid  $21,146;  for  the  year 
ending  January,  1858,  paid  $37,130,  not  paid  $52,157  ;  for 
the  year  1859,  paid  $32,101,  not  paid  $15,656 ;  for  the  year 
1860,  paid  $35,276,  not  paid  $37,197. 

The  amount  of  the  assessment  was  ten  per  cent,  upon 
$225,000  of  the  stock  notes. 

At  the  close  of  February,  1860,  the  company  owed 
$49,438  on  account  of  losses  and  expenses ;  amount  of  pre- 
mium notes  for  earned  premiums  then  on  hand,  $25,827. 
The  other  earned  premiums  had  been  applied  to  the  pay- 
ment of  losses. 

The  whole  of  the  first  assessment  made  in  August,  1859, 
12^  per  cent,  of  $225,000,  did  not  cover  all  the  losses  up  to 
that  time.  At  the  time  of  the  second  assessment,  the  first 
had  not  been  paid  in  full.     The  amount  unpaid  was  $8330. 

Between  the  first  and  second  assessments  the  deficiency 
had  increased  about  $20,000. 

The  defendant's  counsel  requested  the  Ck)urt  to  instruct 
the  jury: — 

That  neither  the  vote  of  the  directors,  of  March  13th, 
1860,  nor  that  of  April  2d,  1860,  make  an  assessment  on 
the  stock  notes,  and  these  votes  are  the  only  evidence  of  a 
legal  assessment : — 

That  neither  the  receipt  nor  the  note  can  be  affected  by 
any  vote  of  the  company  subsequent  to  their  dates,  unless 
by  consent  of  the  defendants  :  — 

Tliat  the  liabilities  of  the  defendant  cannot  be  changed  or 
altered  by  any  vote  of  the  company,  after  the  giving  of  the 
note : — 
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That  this  action  cannot  be  maintained  before  the  expira- 
tion of  two  months  after  demand : — 

That  no  legal  assessment  can  be  made  on  this  note  while 
the  company  had  earned  premium  not  used  up  or  appropri- 
ated. 

These  requested  instructions  were  not  given,  except  as 
they  are  embraced  in  the  following :  — 

Among  other  things,  the  CTourt  instructed  the  jury  that 
the  directors  of  the  company,  by  their  vote,  had  a  right  to 
cancel  the  advance  notes,  and  that  the  $225,000  was  a  pro- 
per basis  for  the  assessment : — 

That,  as  a  matter  of  law,  based  upon  the  records  exhibit- 
ed, the  jury  were  instructed  that  the  assessment  was  legally 
made: — 

That  no  demand  was  necessary  before  bringing  this  ac- 
tion : — 

That  it  was  not  necessary  to  the  validity  of  the  present 
assessment,  that  there  should  be  any  credits  to  the  stock 
notes. 

If  the  company  had  not  assets  enough  on  hand,  unappro- 
priated, and  dues  collectable,  to  pay  their  losses,  they  could 
make  the  assessments  to  the  amount  of  such  deficiency  and 
not  otherwise. 

The  verdict  was  for  the  plaintiffs.  The  defendant  ex- 
cepted. 

Gilbert  <&  Sewally  for  the  plaintiffs. 

Tollman  <&  Larrabee^  for  the  defendant. 

The  opinion  of  the  Court  was  drawn  up  by 
Cutting,  J.  — The  case  finds  that  this  is  an  *^  action  of 
dsmmpsitj  brought  to  recover  an  assessment  on  a  stock  note, 
dated  February  29th,  1856,  for  the  sum  of  $2000,  payable 
in  two  months  after  demand." 

It  was  tried  on  the  general  issue  and  certain  specifications 
filed  in  defence,  which  resulted  in  a  verdict  for  the  plaintiff, 
exceptions  to  the  rulings  of  the  presiding  Judge,  and  a  mo- 
tion to  set  aside  the  verdict  as  against  evidence. 
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The  motion  has  not  been  argued,  and  therefore  may  pro- 
perly be  considered  as  abandoned.  The  exceptions  only, 
then,  remain  to  be  considered. 

In  the  course  of  the  trial  it  became  necessary  for  the 
plaintiffs  to  prove  that  the  assessment  sought  to  be  recover- 
ed was  legally  made,  and,  for  that  purpose,  they  introduc- 
.  ed  their  charter,  by-laws  and  the  records  of  the  proceedings 
of  their  directors ;  upon  the  inspection  of  which,  the  Judge 
ruled  and  instructed  the  jury  that  the  assessment  was  valid, 
to  which  instruction  the  defendant's  counsel  have  raised  ob- 
jection for  several  reasons. 

Firsts  because  all  the  stock  notes  were  not  assessed.  It 
appeared  that  the  plaintiff,  by  a  special  Act,  approved  Feb. 
8,  1856,  were  created  a  corporation  by  the  name  of  The 
Maine  Mutual  Marine  Insurance  Company^  to  be  establish- 
ed at  Bath,  in  the  county  of  Sagadahoc,  with  power  and 
authority  to  transact  the  business  of  marine  insurance  upon 
the  principle  of  mutual  insurance ;  to  provide  bj^their  by- 
laws for  the  number  of  directors,  and  the  investment  of 
their  capital  or  guaranty  fund,  in  notes.  That  the  plaintiffs 
duly  organized  under  their  charter  and  adopted  a  code  of 
by-laws,  of  which  §  4  is  as  follows;  viz., — ''All  the  cor- 
porate powers  of  this  company  shall  be  vested  in  a  board  of 
directors,  to  consist  of  not  less  than  seven,  nor  over  fifteen 
members,  to  be  chosen  by  ballot,  at  the  annual  meeting,  for 
the  term  of  one  year,  and  until  others  are  elected  in  their 
stead.''  §  5.  ''For  greater  security  to  the  policy  holders, 
no  insurance  shall  be  made,  or  policy  executed  for  insurance 
in  this  company,  until  the  sum  of.  one  hundred  thousand 
dollars  shall  have  been  taken  in  advance  notes,  on  the  fol- 
lowing  conditions : — 1st,  The  notes  to  be  made  payable  in 
trro  months  after  demand.  2d,  The  notes  to  be  subject  to 
equal  assessments  to  pay  losses  and  other  claims  against  the 
company,  after  the  earned  premiums  shall  have  been  used 
np.  5th,  Any  or  all  of  the  notes  to  be  cancelled,  or  given 
np,  or  exchanged  for  other  good  notes,  whenever  the  com- 
pany shall  so  decide.  Any  note  or  notes  may  be  given  up, 
Vol.  l.  39 
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and  the  receipt  therefor  required  to  be  returned,  whenerer 
the  company  shall  deem  it  for  their  interest  to  do  so,''  &c. 

It  further  appeared  that,  at  a  time  prior  to  the  assessment, 
the  capital  stock  of  the  company  consisted  of  stock  notes, 
(sometimes  denominated  advance  notes,). to  the  amount  of 
$255,000,  including  the  defendant's  note,  of  which  $30,000 
had  been  cancelled  by  the  directors,  so  that  the  assessment 
was  based  on  the  stock  notes  then  available,  amounting  to 
the  sum  of  $225,000. 

Upon  the  record  evidence,  thus  exhibited,  the  defendant's 
counsel  contended  that  the  assessment  should  have  been 
made  on  the  original  amount  of  the  stock  notes,  and  not  on 
the  amount  after  the  reduction ;  not  because  the  notes,  so 
capcelled,  were  worthless,  but  because  the  cancellation  was 
by  the  directors  instead  of  the  company.  Such  an  objection 
would  have  merited  consideration,  provided  the  company 
had  not  by  their  by-laws  delegated  that  power  to  the  direc- 
tors. But  when  it  appears  that  ^^aU  the  corporate  powers  of 
this  company  shall  he  vested  in  a  hoard  of  directors,"  and 
those  directors  have  rejected  certain  worthless  and  insolvent 
members,  no  solvent  member  has  reason  to  complain ;  for 
his  burdens  are  not  thereby  increased,  nor  his  delegated 
authoority  abused.    ' 

The  basis  of  the  assessment  being  a  legal  one,  the  next 
question  presented  by  the  exceptions  is,  whether  any  assess- 
ment was  necessary,  and,  if  any,  whether  it  was  not  an  over 
assessment.  Upon  this  point  the  defendant  invokes  that 
portion  of  the  by-laws  which  provides  that  ^^  the  notes  shall 
be  subject  to  equal  assessments  to  p^  losses  and  oth^ 
claims  against  the  company  c^ier  the  earned  premiums  shaU 
'have  heen  used  up,"  which  provision  was  virtually  inserted  in 
•the  receipt  to  the  defendant  for  his  stock  note,  signed  by  th6 
president  and  counters^ed  by  the  secretary  of  the  com- 
.pany.  It  is  contended,  under  that  clause  of  the  by-lawB, 
that  certain  premiums  had  been  earned  and  not  used  tgat, 
which  were  not  taken  into  consideration  in  reduction  of  the 
amount  assessed.    A  premium  earned  may  be  said  to  be 
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used  np,  when  the  claim  is  worthless  and  unoollectable ; 
otherwise  one  such  claim  outstanding  would  exonerate  the 
company  fix)m  any  assessments  and  consequently  from  the 
payment  of  any  losses.  Whether  such  dues  were  collectable 
was.  a  question  of  fact  presented  to  the  jury  under  the  fol- 
lowing instruction ;  viz. : — **If  the  cotopany  had  not  assets 
enough  on  hand  unappropriated  and  dues  collectable  to  pay 
their  losses,  they  could  make  the  assessment  to  the  amount 
of  such  deficiency  and  not  otherwise.**  This  instruction 
opened  a  door  and  permitted  the  defendant  to  enter  in,  and 
to  inspect  the  records  of  his  own  agents,  and  to  rebut  any 
inferences  legally  deducible  therefrom.  This  ruling  was 
most  farorable  for  the  defendant,  for  it  permitted  him  to 
impeach  the  doings  of  his  own  selected  agents,  while  ait  the 
same  time  it  authorized  the  company  to  collect  of  its  several 
members  their  just  contribution  in  payment  of  losses  by 
them  assumed  in  consideration  of  anticipated  profits. 

AgaiTij  it  is  contended  that  the  directors  failed  to  comply 
with  the  by-laws,  because  they  did  not  credit  to  the  makers 
of  the  notes  three  per  cent.,  **out  of  the  profits  of  the  busi- 
ness when  earned  by  the  company,"  and  we  are  referred  to 
clause  3d  of  section  5,  which  purports  to  be  adopted  *^for 
greater  security  to  policy  holders."  It  appears  from  tike 
records,  that  for  the  year  ending  Januaij,  1859,  the  profits 
exceeded  the  losses  by  some  thousand  dollars,  and  that  no 
such  credit  was  entered.  It  also  appears  that  during  the 
years  both  prior  and  subsequent  the  losses  greatly  exceeded 
1^  proits.  Now,  suppose  the  directors  erred  in  not  enter- 
ing the  cre<fit  for  that  one  successful  .year  according  to  the 
strict  letter  of  the  by-law ;  such  omission  was  excusable  and 
erven  justifiable,  neutralized  as  such  profit  was  by  prior  and 
sabsequent  losses.  The  defendant  sustains  no  damage,  for, 
if  the  profit  had  been  credited,  his  present  assessment  must 
have  been  increased  so  much  the  more.  Besides,  the  objeo- 
tion  com^  without  equity  from  tl^  defendant,  when  it  ap- 
pears that,  at  the  subsequent  annual  meeting  of  the  members 
of  the  corporation  held,  according  to  the  by-laws,  **on  the 
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fourth  Monday  of  February,  in  each  year,*^  no  action  was 
had  in  relation  to  any  of  the  prior  proceedings  of  their  di- 
rectors. 

Finally ,  it  is  contended  that  this  action  cannot  be  mam- 
tained,  because  payment  of  the  note  was  not  demanded  two 
months  prior  to  its  commencement.  The  payment  of  the 
note  is  not  sought  to  be  recovered  in  this  suit  as  provided 
in  clause  1st  of  §  5  of  the  by-laws,  but  an  assessment  there- 
on *^  to  •pay  losses  and  other  claims  against  the  company," 
under  the  2d  clause  of  the  same  section.  Such  the  case 
finds  and  the  second  count  in  the  plaintiff's  declaration  dis- 
closes. Motion  and  exceptions  overruled. 

Judgment  on  the  verdict. 

Bidte,  Appleton,  Davi^  and  Kent,  JJ.,  concurred. 


John  H.  Ktmbat.t.  versus  Chables  N.  Bates. 

Where  one  was  arrested  on  a  criminal  process,  in  which  he  was  falsely  charged 
with  fraud,  for  the  purpose  of  coercing  him  to  surrender  to  the  prosecutor 
«  certain  promiBsory  notes  of  which  each  of  them  was  a  part  owner, — such  a 
prosecution  was  held  to  be  without  probable  cause,  and,  in  legal  contempla- 
tion, malicious. 

In  such  a  case»  the  verdict  for  the  defendant  was  set  aside^ 

This  was  an  action  on  the  case  for  a  malicious  prosecu- 
tion commenced  by  the  defendant  against  the  plaintiff,  and 
causing  him  to  be  arrested  on  a  warrant,  in  which  he  was 
falsely  charged  with  having  firaudulently  obtained  the  i)08- 
session  of  certain  promissory  notes. 

The  verdict  was  for  the  defendant.  The  case  was  pre- 
sented to  the  whole  CSourt  on  the  plaintiff's  motion  to  set 
aside  the  verdict^  as  against  the  law  and  evidence  in  the  case ; 
and  also  upon  exertions  to  certain  rulings  of  Mat,  J.,  pre- 
siding at  tiie  trial. 
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The  nature  of  the  eyidence,  as  reported  to  sustain  the 
plaintiff's  motion,  is  sufficiently  indicated  in  the  opinion  of 
the  Court. 

Gilbert  (&  SewaUy  argued  in  support  of  the  motion  and 
exceptions. 

TaUman  &  Larrabee,  contra. 

The  opinion  of  the  Court  was  drawn  up  by 
Walton,  J. — Upon  the  evidence  as  reported  it  seems  to 
OS  that  the  verdict  in  this  case  is  clearly  wrong.  When  the 
defendant  made  oath  before  the  magistrate  that  EimbaU  had 
obtained  the. notes  in  question  by  false  and  fraudulent  pre- 
tences, he  made  oath  to  what  appears  not  to  have  been  true 
in  fact,  and  to  what  he  had  not  the  slightest  reason  to  be- 
lieve was  true ;  and  his  only  object  for  making  such  a  charge, 
as  he  himself  admits,  was  to  obtain  possession  of  the  notes. 
**My  object  was  to  get  the  notes ;  I  was  satisfied  when  the 
notes  were  out  of  his  possession.''  The  prosecution  was 
adopted  as  a  means  of  coercing  the  plaintiff  to  surrender 
them.  A  prosecution  thus  commenced  is  malicious  and 
without  probable  cause.  The  term  malice  does  not  neces- 
sarily imply  spite  or  hatred  against  an  individual.  **In  a 
legal  sense,  any  unlawful  act,  done  wilfully  and  purposely,  to 
the  injury  of  another,  is,  as  against  that  person,  malicious." 
2  Green,  on  Ev.,  §  453,  and  authorities  there  cited.  "Pros- 
ecuting without  a  legal  cause,  in  order  to  obtain  payment  of 
a  debt,  or  restitution  of  property  unlawfully  detained,  is  a 
malicious  prosecution."  Brooks  v.  Warwick j  2  Stark.,  393 ; 
McDonald  v.  Rooke^  2  Bing.  N.  C,  219.  It  is  evidence  of 
''a  heart  regardless  of  social  duty,  and  fatally  bent  on  mis- 
chief." That  evil  quality  of  the  heart  which  prompts  a  man 
to  make  a  £Eilse  chaige  against  another,  for  purposes  of  pri- 
vate gain  or  advantage,  is  legal  malice. 

The  notes  in  question  were  fii*st  in  the  possession  of  the 
defendant.  They  were  afterwards  put,  with  the  consent  of 
both  parties,  into  tiie  hands  of  a  broker  to  be  discounted. 
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Both  parties  were  present  at  the  time.  When  the  broker 
retmmed  ttom  an  unsnoeessful  effort  to  get  them,  discounted 
he  handed  the  notes  to  the  plaintiff.  It  does  not  appear 
that  any  fraud  or  artifice  was  used  by  him  to  obtain  posses- 
sion of  them,  or  that  he  made  any  effort  at  aU.  They  were 
given  for  freight.  The  plaintiff,  and  those  for  whom  he 
acted,  owned  five-eighths  of  the  vessel  which  earned  the 
freight,  while  the  defendant,  and  those  for  whom  he  acted, 
owned  only  three^ighths.  Certainly  the  defendant's  right 
to  the  possession  of  these  notes  was  in  no  reject  superior 
to  the  plaintiff's.  The  defendant  claimed  that  the  vessel 
was  indebted  to  him,  but  a  subsequent  adjustment  of  his 
account  shows  that  the  claim  was  unfounded. 

The  plaintiff  was  arrested  in  New  York  as  a  ft^tive  from 
justice  and  carried  to  Baltimore,  ami  held  under  arrest,  till, 
to  gain  his  liberty,  he  was  compelled  to  surrender  tiie  pos- 
session of  these  notes.  The  charge  against  him  was  tbat  he 
had  obtained  possession  of  them  by  false  and  fraudulent 
pretences.  We  think  the  evidence  shows  conclusively  that 
the  prosecution  was  instituted  maliciousfy  and  without  prob- 
able cause ;  and  that  the  verdict  was  clearly  wrong.  ThiiB 
view  of  tiie  case  renders  a  consideration  of  the  exceptions 
imnecessary.  Verdict  set  oMde.  — New  trial  granted. 

Apfleton,  C.  J.,  BiOE,  Davis  and  Kent,  JJ.,  concurred. 
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Ebenezer  C.  Blake  versits  Solomon  Ham. 

Whme  the  title  to  separate  and  distisot  paroda  of  land  has  become  united  in 
one  penon»  by  purchase  from  their  Tarioos  owners,  and  the  purchaser  after- 
wards conveys  certain  described  portions  of  the  whole,  the  rights  of  his 
grantees  will  depend  upon  the  luambiguous  language  of  their  reepectire 
deeds,  unaffected  by  the  prerious  occupation  of  former  owners,  or  by  pre- 
Tioas  oonrenations  or  Tague  understandings. 

If  a  part  of  the  premises  demanded  is  a  passage  way,  to  the  line  of  which  the 
tenant  is  bounded,  the  demandadt  will  be  entitled  to  recoyer,  the  fee  of  the 
land  being  in  him,  notwithstanding  the  tenant  may  hare  an  easement  in  the 
pasaageway. 

Reported  from  JVisi  JPriuSy  Cutting,  J.,  presiding. 

Bbal  action  to  recoyer  a  portion  of  lot  No.  38  in  ibo 
town  of  Houlton. 

The  explanatory  sketch,  page  314,  may  be  accurate 
enough  to  aid  ia  understanding  more  readily  the  matters  in 
controversy.  The  land  claimed-  in  the  demandant's  suit  is 
indicated  by  the  lines  B,  A,  D,  C.  The  tenant  disclaimed 
all  east  of  the  line  E,  F ;  but  claimed  the  remainder,  being 
a  strip  about  three  rodd  in  width. 
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The  diagram  is  intended  to  represent  the  western  portion 
of  lot  No.  38.  In  the  year  1824,  Amos  Putnam,  who  owned 
the  whole  lot,  conveyed  to  Leonard  Wilson  a  part  thereof, 
described  thus : — ^*  Beginning  at  the  S*  E.  comer  of  lot  No. 
38,  thence  N.  77^  W.  16  rods;  thence  N.  41^  W.  14 
rods,  [see  plan  C  to  A]  ;  thence  N.  13®  E.  to  the  Creek, 
[A  to  D]  ;  thence  down  the  Creek  to  the  line  of  No.  32 ; 
thence,"  &c., — containing  five  acres,  more  or  less. 

Subsequently,  in  the  same  year,  said  Putnam  conveyed  the 
residue  of  lot  No.  38,  on  the  east  side  of  Meduxnekeag 
stream,  to  Jay  S.  Putnam,  which  was  called  the  "Mill  lot.** 

In  1825,  Wilson  conveyed  to  Peleg  Lander  the  western- 
most part  of  his  lot,  describing  it  thus : — "beginning  *  *  ♦ 
on  the  south  line  of  the  lot  I  purchased  of  Amos  Putnam, 
[on  plan  B]  ;  thence  N.  41®  W.  nine  rods  to  a  stake  [A]  ; 
thence  N.  13"*  E.  four  rods  to  the  Creek  [D]  ;  thence,"  (to 
G  and  to  B,  as  indicated  by  the  plan.) 

On  May  19th,  1834,  said  Lander  conveyed  to  Edward 
Kelleran  the  western  part  of  his.  lot,  beginning  on  a  line 
nine  feet  west  of  the  west  end  of  his  dwellinghouse  (line  I, 
K,  on  the  plan)  "containing  one  acre,  more  or  less." 

KeUeran  also  purchased  the  mill  lot,  described  in  the  deed 
before  mentioned  of  Amos  Putnam  to  Jay  S.  Putnam.  In- 
1852,  Rufus  Mansur  obtained  EeUeran's  title  to  both  lots. 
Lander  had  before  that  time  released  to  Mansur  the  part  of 
the  premises  conveyed  to  him  by  Wilson,  which  he  had  not 
before  conveyed  to  Eelleran. 

Both  parties  concur  that  Mansur  then  had  the  title  to  both 
lots.  On  the  16th  of  May,  1857,  he  conveyed  the  two 
tracts  to  Henry  Sincock,  describing  them  thus : — "the  fol- 
lowing described  parcels  of  land,  being  parts  of  lots  num- 
bered thirty-eight  on  the  east  side  of  Meduxnekeag  Creek 
in  the  village  of  said  Houlton ;  to  wit :  that  parcel  of  laud 
formerly  occupied  by  Peleg  Lander  as  a  residence,  and  that 
parcel  adjoining  the  same  now  occupied  by  my  store,  and 
bounded  as  follows: — "beginning  on  the  west  line  of  In- 
gersoU's  store  lot,  and  on  the  south-west  line  of  the  said 
Lander  lot ;  thence  north,  forty-one  degrees  west,  nine  and 
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-f^  rods,  to  land  belonging  to  the  mill  privilege  of  said  Man- 
sur ;  thence  north  13*^  east,  four  rods  to  the  creek ;  thence 
down  said  creek  to  the  said  west  line  of  the  IngersoU  store 
lot;  thence  south  16®  west,  on  the  said  west  line  twenty- 
eight  rods  to  the  place  of  beginning.**  Sincock  conveys  by 
this  description  to  one  Levering,  and  Levering  to  the  de- 
mandant. 

In  the  same  deed  of  Mansur  to  Sincock,  the  mill  lot  is 
thus  described,  ^also  all  that  part  of  the  land  and  mill  priv- 
ilege lying  west  of  the  passage  way,  which  is  reserved  in 
the  partition  between  Edward  Eelleran  and  John  Levering, 
for  a  particular  description  of  which  reference  is  made  to 
the  registry  of  deeds,  &c. ;  and  west  of  the  west  line  of  the 
parcel  of  land  hereinbefore  described,  and  which  was  con- 
veyed by  Lysander  Putnam  and  Jay  S.  Putnam  to  Edward 
Eelleran,  as  per  their  deed  dated  Nov.  21,  1834,  and  re- 
corded, &c.,  and  bounded  as  follows,  to  wit: — beginning 
on  the  said  creek  at  the  north-west  angle  of  the  first  above 
described  parcels  of  land ;  thence  up  said  creek  to  the  south 
line  of  said  lot  numbered  thirty-eight ;  thence  easterly  on 
said  south  line  to  the  west  line  of  said  reserved  passage 
way ;  and  thence  northerly  on  said  west  line  and  the  west 
line  of  said  first  described  parcel  of  land  to  the  place  of  be- 
ginning, with  the  mills  thereon,  together  with  all  my  right, 
title,  and  interest  in  the  reserved  passage  way,  dams,  and 
right  of  water  belonging  to  said  privilege.** 

The  description  in  the  deed,  Sincock  to  E[am,  the  tenant, 
IS  as  follows,  viz. : — '^beginning  on  the  south  line  of  said 
lot  No.  38,  and  on  the  lower  or  west  line  of  a  one  rod  pas- 
sage way  as  laid  out  by  P.  P.  Burleigh  near  the  bank  of  the 
stream ;  thence  northerly  on  the  lower  line  of  said  passage 
way  to  the  west  line  of  the  store  lot  formerly  owned  and 
occupied  by  Edward  Eelleran,  which  was  conveyed  to  me 
in  the  aforementioned  [deed]  by  said  Mansur ;  thence  con- 
tinuing northerly  on  said  west  line  to  the  Meduxnekeag 
stream ;  thence  up  said  stream  to  the  south  line  of  said  lot 
No.  38 ;  and  thence  easterly  on  said  south  line  to  tke  place 
Vol.  l.  40 
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of  beginning,  together  with  all  my  right,  title,  claim,  and 
interest  in  said  reserved  passage  way,  dam,  and  right  of 
water  belonging  to  said  privilege. 


County  Road. 

In  the  deed  of  Kelleran  to  Frothingham  and  others,  given 
in  1835,  the  south  part  of  the  land  between  the  lines  E,  F, 
and  I,  K,  was  reserved ;  being  the  land  on  which  his  store 
stood. 

Evidence  was  introduced  by  the  tenant,  subject  to  objec- 
tion, to  show  that  for  a  period  of  more  than  thirty  years  the 
space  between  Kelleran's  store  and  the  mill  had  been  used 
for  piling  lumber  thereon,  and  as  a  passage  way  to  and  from 
the  mill ;  that  except  this,  there  was  no  other  way  of  get- 
ting to  the  mills  in  front. 
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Leonard  Pierce  testified  that  he  drafted  the  deed  of  Aug. 
27th,  1859,  from  Sincock  to  Ham ;  thinks  it  was  not  copied 
from  another  deed;  does  not  recollect  whether  the  deed 
from  Mansur  to  Sincock  was  present  or  not. 

Witness  ftirther  testified: — "I  thought  the  line  of  the 
KeUeran  store  lot,  was  near  the  top  of  the  bank,  and  sup- 
posed, that  by  following  the  lower  line  of  the  passage  way, 
it  would  not  strike  the  west  line  of  the  store  lot,  until  it 
came  near  the  top  of  the  bank,  which  is  near  the  store.  I 
had  no  idea  of  any  other  west  line  of  the  store  lot  but  that 
one." 

The  case  was  argued  by 

Changer  &  Herring  for  the  demandant,  and  by 
Blake  <&  Gamsey^  &  Bumham^  for  the  tenant. 

The  opinion  of  the  Court  was  drawn  up  by 

AppIiBTON,  J. — On  the  sixth  day  of  May,  1857,  Bufus 
Mansur  was  the  undisputed  owner  of  the  premises  claimed 
by  both  parties,  and,  being  such  owner,  on  the  same  day 
conveyed  them  to  Henry  Sincock.  As  the  title  was  thus 
perfect  in  him,  he  and  his  grantee  might  convey  in  such 
terms  as  they  should  deem  expedient,  and  the  rights  of  the 
parties  deriving  their  titles  from  and  through  them  are  to 
be  determined  by  the  language  used  in  the  conveyances, 
under  which  they  respectively  claim. 

The  deed  from  Mansiu*  to  Sincock  conveys  two  tracts  of 
land,  separate  and  distinct,  one  of  which  is  bounded  by  the 
*  other. 

The  first  described  tract  embraces  by  course  and  distance, 
length  of  line  and  monument,  the  premises  in  controversy, 
and  is  conveyed  in  the  same  language  by  Sincock  to  Love- 
ring  and  by  him  to  the  demandant. 

The  second  tract,  in  the  deed  from  Mansur  to  Sincock,  is 
land  and  a  mill  privilege  "  west  of  the  west  line  of  the  par- 
cel of  land  herein  before  described,"  and,  after  referring  to 
previous  deed,  and  to  other  lines,  the  deed  concludes — 
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**  thence  east^ly,  on  said  sonth  line,  to  the  west  line  of  said 
reserved  passage  way  and  thenoe  northerly,  on  said  west  line 
and  the  west  line  of  the  sadd  first  described  parcel  of  land» 
to  the  place  of  beginning,  with  the  mills  thereon,"  &c.  It 
is  apparent,  therefore,  that  there  can  be  no  possible  conflict 
of  line  between  those  different  tracts.  Eadi  are  described 
in  clear  luid  nnmistakeable  terms,  and  the  second  is  bound- 
ed by  the  first,  so  that  if  it  is  possible  to  ascertain  tiie  bound- 
aries of  the  first,  those  of  the  second  tract  are  necessarily 
bounded  thereby. 

On  the  27th  Aug.,  1859,  Sincock  conyeyed  to  the  tenant 
^  one  half  in  common  and  undivided  of  the  following  de- 
scribed real  estate,  situated  on  a  part  of  lot  numbered  thirty- 
eight,  in  said  Houlton,  being  the  mills  and  privileges  con- 
yeyed to  me  by  Bufus  Mansur,  by  his  deed  dated  May  16, 
1859,  and  bounded  as  follows,  to  wit: — beginning  on  the 
south  line  of  said  lot  numbered  thirty-eight,  and  on  the 
lower  or  west  line  of  a  one  rod  passage  way,  as  laid  out  by 
P.  P.  Burleigh,  near  the  bank  of  the  stream,  thence  north- 
erly, on  the  lower  line  of  said  passage  way,  to  the  west  line 
of  the  store  lot  formerly  owned  and  occupied  by  Edward 
Kelleran,  and  which  was  conveyed  to  me  in  the  afbremention- 
ed  (deed)  by  said  Mansur,  thence  continuing  northerly,  on 
said  west  line,  to  the  Meduxnekeag  stream,  thence  up  said 
stream  to  the  south  line  of  said  lot  numbered  thirty-eight, 
and  thence  easterly,  on  said  south  line,  to  the  place  of  be« 
ginning,  together  with  all  my  right,  title  and  interest  in  said 
reserved  passage  way,  dams  and  right  of  water  belonging 
to  said  privilege,"  &c. 

This  deed  purports  to  convey  only  the  title  conveyed  by 
Bufus  Mansur,  by  deed  of  May  16,  1859.  K  so,  it  is  not 
in  conflict  with  the  claim  of  the  demandant,  for  the  second 
tract,  described  in  his  deed  to  Sincock,  is  bounded  by  the 
first. 

It  appears  that,  on  May  19, 1834,  Peleg  Lander  conyeyed 
a  part  of  his  lot  (being  part  of  lot  38)  to  Edward  Eelloran, 
being  less  than  half  an  acre,  upon  which  he  had  built  and 
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oocopied  a  store»  and  that,  on  Nov.  17,  1835,  Eelleran  con- 
veyed the  same  to  Heniy  Frotbingham  and  others,  ^  except- 
ing therefrom  the  lot  on  which  my  store  now  stands,  &c., 
beginning  at  a  point  eight  feet  west  of  a  line  drawn  parallel 
witii  the  west  side  of  said  store,  and  thence  ronning  north- 
erly on  a  line  parallel  with  and  eight  feet  from  said  store, 
to  a  point  eight  feet  west  of  the  north-west  comer  of  said 
stope,""  &0. 

It  is  nrged  that  ''the  store  lot,  owned  and  occupied  by 
Edward  Eelleran,''  is  the  lot  as  excepted  in  the  deed  last  re- 
ferred to,  and  not  the  store  lot,  as  occupied  before  and  as 
originally  conveyed. 

But  this  constinction  fidls  to  answer  the  calls  of  the  ten- 
ant's deeds.  The  passage  way,  as  laid  out  by  Burleigh,  is 
not  in  dispute.  The  lower  line  of  the  passage  way  does  not 
touch  the  Eelleran  store  lot,  as  claimed  by  the  tenant,  nor 
does  its  west  line  touch  the  Meduxnekeag  stream. 

On  the  other  hand,  the  passage  does  not  touch  the  Eel- 
leran store  lot,  as  claimed  by  the  demandant,  and  its  west 
line  runs  to  the  Meduxnekeag  stream. 

^  The  store  lot,  formerly  owned  and  occupied  by  Edward 
Eelleran,"  is  the  one  "  wWch  was  conveyed  to  me  (Sincock) 
in  the  aforementioned  (deed)  by  said  Mansur."  But  the  lot 
thus  conveyed  was  the  lot  conveyed  by  Lander  to  Eelleran, 
not  the  lot  as  described  in  the  exception  in  the  deed  of  the 
latter  to  Erothingham.  Mansur  had,  or  purported  to  have, 
the  original  Eelleran  title,  and  might,  if  he  chose,  convey 
it.  That  he  did  so,  is  clear  from  the  language  of  his  deed. 
Equally  clear  is  it,  that  he  neither  conveyed,  nor  intended 
to  convey  the  Eelleran  lot  as  excepted. 

The  title  to  the  premises  conveyed  to  both  parties  having 
become  vested  in  Mansur,  and,  after  his  conveyance,  in 
Sincock,  the  previous  occupation  of  either  portion  of  the 
premises  becomes  immaterial.  The  rights  of  the  parties 
must  depend  upon  the  plain  and  unambiguous  language  of 
the  deeds  imder  which  they  rei^ctively  derive  their  tities, 
and  not  upon  previous  conversations  or  vague  expectations 
or  understandings. 
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The  fee  in  the  land  is  to  be  regarded  as  distinct  from  an 
easement  in  the  same.  The  fee  may  be  in  one  and  the  ease- 
ment in  another.  The  demandant,  having  the  fee,  is  enti- 
tled to  recover,  notwithstanding  the  tenant  may  have  an 
easement  in  the  passage  way  for  the  use  of  the  mill.  But, 
of  the  rights  of  either  party  to  the  passage  way,  it  is  not 
necessary  to  give  an  opinion  in  this  case. 

Defendant  defaulted. 

Tenney,  C.  J.,  RiOB,  Cutting,  May  and  Kent,  JJ., 
concurred. 


WASHmaTON  Long  <£  al.  versus  Daniel  Hopkins. 

The  plaintifb  represented  to  the  defendant  that  they  had  **  a  pennit"  from  the 
Agent  of  the  State,  to  out  the  birch  timber  on  a  certain  township  by  paying 
'*  Btumpage,"  and  the  defendant  gaye  them  hia  note  for  a  ipecified  svm»  **  £ar 
their  right."  The  Land  Agent  seized  the  timber  when  cut,  and  the  de- 
fendant  was  obliged  to  settle  therefor  as  a  trespasser.  In  an  action  on  the 
note,  it  wu  held,  that,  as  the  State  Agent  had  no  authority  to  give  the  plain- 
tifb a  license  to  cut  the  timber,  there  was  no  l^gal  o(msideratioii  for  the  de- 
fendant's promise. 

Bepobted  from  Jfisi  FriuSy  Cutting,  J.,  presiding. 

Assumpsit  upon  a  contract  of  the  following  tenor  and 
date  :t— "October  30,  1856.  I  agree  to  pay  Long  &  Drew 
for  their  rigl^t  to  cut  birch  timber  the  present  lumbering 
season  in  letter  F,  range  1,  eighty  dollars  to  be  paid  the  first 
day  of  June  next."         (Signed,)        '^Daniel  Hopkins.** 

The  defendant  was  called  as  a  witness  and  testified,  — tiiat 
prior  to  the  date  of  the  agreement  the  plaintiffs  informed 
him  they  owned  the  birch  timber — that  there  would  be 
some  more  stumpage  to  be  paid  to  the  State,  than  the  charge 
they  were  making  to  him.  They  at  first  asked  $100,  which 
he  refused  to  give,  and  they  finally  agreed  upon  $80  as  the 
price.  Went  on  to  the  township  and  commenced  to  operate ; 
was  notified  by  the  agent  of  the  State,  that  he  was  a  tres- 
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passer.  He  seized  the  timber ;  informed  witness  that  plain- 
tiffs had  no  permit. .  I  afterwards  settled  with  the  agent  for 
the  stumpage.  "When  I  gave  the  note  I  supposed  it  was 
for  the  right  to  cut  the  timber,  and  that  they  had  a  right." 

On  cross-ixamination  witness  testified, — "Long  &  Drew 
at  first  declined  to  sell  me  the  timber,  for,  as  they  said,  they 
were  going  to  operate  themselves.  They  said,  over  and 
above  what  they  asked,  would  be  a  mere  trifle  to  pay  the 
State.  I  supposed  I  should  have  to  pay  the  State  some- 
thing." 

At  the  time  of  giving  the  note,  the  plaintiffs  gave  the  de- 
fendant a  writing  in  these  words, — "We  agree  to  let  Daniel 
Hopkins  have  all  the  right  we  have  on  letter  F,  range  1,  to 
cut  all  the  birch  timber  the  present  lumbering  season,  by  his 
paying  to  us  eighty  dollars."     (Signed,)     "Long  &  Drew." 

Jesse  Drew  (plaintiff)  testified  that  "in  1856  I  applied  to 
Walker,  the  Land  Agent,  for  permission  to  cut  tiie  birch 
and  hackmatack.  He  told  me  he  could  not  give  me  a  per- 
mit, as  the  Legislature  had  repealed  the  law ;  that  if  we 
operated  should  have  to  pay  only  a  fair  price  for  stumpage ; 
that  he  would  allow  no  one  to  disturb  us.  I  told  Long  I 
had  a  permit  from  Land  Agent,  I  told  defendant  it  was  not 
a  written  permit  as  the  Agent  could  not  give  any ;  that  if 
we  sold  him  our  right  for  the  birch,  we  should  put  no  one 
else  there ;  that  if  there  should  be  a  new  Laud  Agent  we 
would  write  to  him  who  was  there  and  how  he  was  there. 
And  we  did  so.  Saw  defendant  after  the  note  became  due ; 
he  said  he  had  not  then  sold  the  timber, — would  pay  the 
note  when  he  sold  it." 

The  plaintiff  Long  testified  that,  the  defendant  asked  me 
"  if  we  had  a  permit — I  told  him  we  had  a  verbal  permit  for 
birch — that  the  Land  Agent  could  not  give  a  written  one- 
that  I  had  as  lief  have  a  verbal  permit  as  a  written  one. 
He  offered  $80  for  our  right.  He  said  he  could  not  give 
our  price  ($100)  and  pay  the  State  what  he  would  have  to 

pay-" 

If,  in  the  opinion  of  the  Court,  the  evidence  shows  a  suf- 
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ficient  consideration  for  the  note,  the  action  is  to  stand  for 
trial — otherwise,  the  plaintiffs  axe  to  become  nonsuit. 

Qranger  <&  Madigan^  for  the  plaintiffs,  argued  that  the 
evidence  disclosed  several  distinct  and  sufficient  grounds  of 
consideration  to  support  the  express  promise  of  the  defend- 
ant : — the  written  agreement  given  by  the  plaintiffs  to  the 
defendant ;  their  promise  not  to  cut  the  birch  timber  them- 
selves, nor  to  authorize  others  to  interfere  with  the  defend- 
ant; their  promise  to  aid  the  defendant  in  adjusting  the 
claims  of  the  State, — which  they  performed, — the  defend- 
ant obtaining  all  he  expected  to  get  from  the  contract  with 
the  plaintiffs,  and  his  subsequent  promise  to  pay  the  note, 
after  the  settlement  of  the  claims  of  the  State. 

The  defendant  was  not  deceived.  The  case  discloses  that 
he  was  fully  informed  of  the  claim  of  the  State. 

It  may  be  likened  to  a  case  where  a  man  promises  to  pay 
a  smn  of  money  for  a  quitclaim  deed,  when  it  is  well  known 
to  both  parties  that  the  grantor  has  no  title,  but  the  grantee 
is  willing  to  pay  something  for  the  chance  of  deriving  some 
advantage  from  the  conveyance.  Bean  v.  FlirU,  30  Maine, 
224 ;  Sawyer  v.  Vaughan^  25  Maine,  337 ;  Clark  v.  Pea- 
hody^  22  Maine,  500 ;  2  Parsons  on  Contracts,  369. 

Blake  <&  Gamsey^  for  the  defendant. 

The  opinion  of  the  Court  was  drawn  up  by 
Kent,  J.  — The  note  or  memorandmn,  on  which  this  ac- 
tion is  based,  expresses  distinctly  the  consideration  for  the 
promise  to  pay.  It  is  the  right  of  the  payee  "  to  cut  birch 
timber,  the  present  lumbering  season,  on  Letter  F,  R.  1." 
This  is  the  only  consideration  set  forth.  The  defendant  in- 
sists that  the  plaintiffs  never  had  any  such  right  and,  that  he 
acquired  nothing  by  the  contract,  and  therefore  his  promise 
was  without  legal  consideration. 

It  is  evident,  from  the  testimony  of  the  plaintiff  Drew, 
that  the  payees  had  no  legal  right,  as  against  the  State,  to 
cut  birch  timber  on  the  township  in  question.    The  conver- 
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sation  with  the  Land  Agent  negatives  such  an  idea.  The 
Land  Agent ,  as  he  says,  informed  him  that  he  could  not 
give  him  a  permit — that  the  Legislature  had  repealed  the 
law.  The  subsequent  declarations  gave  no  rights  they,  at 
most,  amounted  only  to  intimations  that,  if  the  plaintiffs 
did  cut,  a  fair  stumpage  only  would  be  exacted,  and  that  no 
other  person  would  be  allowed  to  disturb  them.  The  Land 
Agent  had  no  legal  right  to  give  such  assurances,  and  they 
could  not  create  any  right  which  could  be  asserted  by  the 
plaintiffs,  much  less,  be  sold  and  assigned  by  them. 

The  plaintiffs  both  admit  that  they  told  the  defendant  that 
they  had  ^  a  pemiiV^  to  cut  this  birch  timber.  They  say 
they  told  him  that  it  was  not  a  written  permit  but  a  verbal 
one ;  but  Mr.  Long  says  he  told  the  defendant,  that  he  *'had 
as  lief  have  it  as  a  written  one." 

After  a  full  and  fair  examination  of  the  whole  testimony, 
we  are  satisfied  that  the  plaintiffs  undertook  to  sell  and  as- 
sign to  the  defendant  a  legal  right  which  would  protect  him 
in  cutting.  It  is  undoubtedly  true,  that  both  parties  under- 
stood that  stumpage  was  to  be  paid  to  the  State,  and  that 
the  right  to  be  transferred  was  only  a  right  to  enter  and  cut 
tmmolested ;  subject  to  payment  of  stumpage  to  the  State — 
not  fixed  at  the  time.  But  what  the  defendant  understood 
he  was  purchasing,  was  a  right,  which  would  protect  him 
from  being  regarded  and  treated  as  a  trespasser  by  the  State. 
It  was  in  the  nature  of  a  bonus  for  a  permit  by  the  State,  to 
cut  the  birch  timber.  This  right  was  not  acquired;  the 
timber  was  seized  by  the  officers  of  the  State,  and  the  de- 
fendant was  treated  as  a  trespasser,  and  the  assumed  right 
was  denied  and  disregarded,  and  the  defendant  was  obliged 
to  pay  whatever  was  demanded  or  lose  his  timber.  He  was 
thus  placed  in  a  very  different  position  from  the  one  he 
would  have  been  in,  if  the  plaintiffs  had  had  the  right,  which 
they  assiuned  to  convey,  to  cut  the  birch  timber.  There 
was  no  legal  consideration  for  the  promise. 

The  other  considerations  suggested  are  not  sufiicient  in 
Vol.  l.  41 
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law  and  are  none  of  them  stated  in  the  contract.    The  only 
consideration  alluded  to  is  the  right  to  cut. 

Plaintiffs  nonsuit. 

Tenney,  C.  J.,  Rice,  Appleton,  CurnNG  and  May, 
JJ.,  concurred.    . 


Shepard  Gary  verstis  Jebemiah  Whitney. 

In  a  real  action  in  whicli  the  tenant  claimed  bettermentB,  the  Talue  of  the  im- 
proTements,  and  alBo  of  the  land  without  any  improyements,  both  at  the 
time  of  the  entry  thereon,  and  at  the  time  of  the  trial  was  ascertained ;  and 
the  demandant  afterwards  elected  to  abandon  to  the  tenant :  it  wtu  held,  that 
the  sum  to  be  paid  by  the  tenant  was  the  ascertained  yalue  of  the  premises, 
at  the  time  of  trial  and  not  at  the  time  of  entry. 

Exceptions  from  the  ruling  of  Cutting,  J.,  at  Jfisi 
Prius. 

Gh'anger  <&  Madigauy  argued  in  support  of  the  exceptions. 

Blake  <&  Gramsey^  &  Herrin^  contra. 

The  opinion  of  the  Court  was  drawn  up  by 
Cutting,  J. — In  this  suit,  at  a  former  term,  it  was  agreed 
by  the  parties,  upon  a  report  of  the  evidence,  that  ^'thefull 
Court  should  determine  the  respective  rights  of  the  parties, 
and  enter  such  judgment  as  the  law  requires."  And,  on 
the  evidence  so  reported,  this  Court  has  heretofore  deter- 
mined that  the  demandant  was  entitled  to  possession  of  the 
demanded  premises,  subject,  however,  to  his  election,  either 
to  pay  the  estimated  value  of  the  improvements  or  to  aban- 
don to  the  tenant  upon  payment  of  the  value  of  the  land. 
The  question  now  presented  is,  as  to  the  time  when  the  value 
was  to  be  determined.  The  referees,  to  whom  the  question 
of  value  was  submitted,  have  reported  it  to  be,  at  the  time 
of  the  trial,  one  thousand  dollars ;   but  that  at  the  time 
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one  Dennis  Fairbanks  went  into  possession,  only  of  the 
value  of  four  dollars.  The  demandant  having  abandoned, 
the  Judge  ruled,  at  Jftst  PiivSj  that  the  tenant  should  pay 
the  larger  sum,  to  whieh  ruling  an  exception  is  taken. 

It  appears  that  Dennis  FairbankSy  under  whom  the  ten- 
ant claims,  went  into  possession  more  that  twenty  years  be- 
fore the  commencement  of  this  action,  and  his  counsel  relies 
on  the  provision  of  R.  S.  of  1857,  c.  104,  §  25;  which  pro- 
vides that — ^  If  the  tenant,  so  claiming,  alleges  and  proves 
that  he,  and  those  under  whom  he  claims,  have  had  the 
premises  in  actual  possession,  for  more  than  twenty  years 
prior  to  the  commencement  of  the  action,  the  jury  may  find 
that  &ct  and  estimate  the  value  of  the  land  at  that  time. 
The  sum  so  found,  (that  is,  when  the  tenant,  or  those  under 
whom  he  claims,  first  entered  thereon,)  shall  be  deemed  t]ie 
estimated  value  of  the  premises.^ 

The  tenant's  counsel  contends  that  the  evidence,  as  re- 
ported, brings  him  not  only  within  the  leUer^  but  also  within 
the  9pirU  of  the  foregoing  provision,  while  he  cannot  deny 
that  both  must  cooperate  to  sustain  his  |)roposition.    If  the 
letter  is  to  control,  then  it  would  become  immaterial  as  to 
the  nature  of  the  possession,  whether  it  has  been  a  rightful 
or  wrongful  possession.     K  the  action  was  against  the  ten- 
ant, for  holding  over  under  a  lease  of  twenty  years,  his 
proposition  would  come  within  the  letter,  but  no  one  would 
urge  that  it  was  within  the  spirit  of  the  provision.    We 
have  decided  heretofore  that  the  evidence 'did  not  bring  the 
defence  within  the  spirit,  otherwise  the  tenant  would  have 
had  judgment  in  his  favor.     But  in  that  opinion,  which  we 
here  refer  to,  it  was  decided,  upon  the  evidence  reported, 
that  there  had  been  no  twenty  years  adverse  possession  prior 
to  the  conunencement  of  the  suit.    In  Pratt  v.  Churchill^ 
42  Maine,  471,  it  was  held,  that — **to  entitle  the  tenant  to 
betterments,  under  B.  S.  of  1841,  c.  145,  §  23,  his  posses- 
sion must  be  such,  that — "if  prolonged  for  a  period  of 
twenty  years,  it  would,  by  disseizin,  give  him  the  fee.    It 
must  be  open,  notorious,  exclusive  and  adverse."     The 
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phraseology  of  the  section  then  was  similar  to  the  one  ncm 
under  consideration,  with  the  exception  of  the  period  of 
six  instead  of  twenty  years  possession. 

But,  it  may  be  asked  with  much  propriety,  if  twenty 
years  adverse  possession  carries  the  fee  and  establishes  the 
title  in  the  tenant,  why  the  question  of  value  could  subse- 
quently arise,  unless  under  a  more  friendly  occupation. 
And,  again,  why  was  it  enacted  in  §  45,  of  c.  104,  that — **in 
all  real  and  mixed  actions,  in  which  the  tenant  proves  that 
he,  and  those  under  whom  he  claims,  have  been  in  the  open, 
notorious,  adverse,  and  exclusive  possession  of  the  demand- 
ed premises,  claiming  in  fee  simple,  for  forty  years  next 
before  the  commencement  of  the  action,  and  the  jury  so 
find,  the  demandant  shall  recover  no  costs." 

But,  in  refen*ing  to  the  subsequent  statute,  c.  105,  enti- 
tled, "  limitation  of  real  actions,  and  rights  of  entry,"  we 
find  the  solution.  Section  1  limits  the  commencement  of 
the  action,  or  the  right  of  entry,  to  a  period  not  exceeding 
twenty  years  after  seizin.  Section  2  provides  that — "If 
such  right  or  title  first  accrued  to  an  ancestor,  predecessor,  or 
other  person  under  whom  the  demandant  claims,  said  twenty 
years  shall  be  computed  from  the  time  when  the  right  or 
title  first  accrued  to  such  ancestor,  predecessor,  or  other 
person."  So  that  an  adverse  possession  of  twenty  years 
may  avail  the  tenant,  so  far  as  it  regards  the  estimate  of  the 
value  of  the  land  at  the  commencement  of  such  possession, 
but  not  as  to  title.  Exceptions  overruled. 

Appleton,  C.  J.,  Rice,  Davis,  Ejbnt  and  Walton,  JJ., 
concurred. 
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Htkam  Estt  versits  Bighabd  L.  Baker. 

If  a  deed  contains  two  descriptiong  of  the  land  conveyed,  which  do  not  coin- 
cide, the  grantee  is  entitled  to  hold  under  that  which  will  be  moat  beneficial 
to  him. 

If  some  of  the  particulars  of  the  de^ption  of  land  conrejed  do  not  agree, 
those  which  are  uncertain,  and  liable  to  error  or  mistake,  must  be  governed 
by  those  which  are  more  certain. 

In  a  deed  conveying  a  gristmill,  with  the  land  and  privileges  where  it  is  situ- 
ated, «  necessary  for  and  attached  to  said  gristmill,  hereby  meaning  to  con- 
vey aU  the  lands  and  null  privilege  (not  heretofore  sold  by  us)  on  the  dam 
connected  with  said  gristmill  and  privilege,"  the  effect  is  to  convey  all  the 
land  and  privilege  not  before  sold  by  the  grantor,  and  connected  with  the 
mill  and  privilege,  and  not  merely  what  is  strictly  necessary  for  and  attached 
tothemilL 

But  if  the  parties  have,  by  their  acts  and  occupation,  treated  the  grant  as  em- 
bracing, not  all  the  lands  and  privilege  an  th$  dam  not  previously  sold,  but 
all  the  lands  and  privilege  eonn&cted  with  the  grittnUU  not  previously  sold,  the 
Court  will  not  interfere  to  control  their  construction. 

A  tenancy  at  will  is,  by  alienation  of  the  estate  by  the  landlord,  changed  into 
a  tenancy  at  sufferance ;  and,  although  the  tenant  had  occupied  the  prem- 
ises for  a  series  of  years,  by  consent  of  successive  owners,  the  last  alienation 
would  effiBCt  the  same  change. 

The  statute  providing  for  the  termination  of  tenancies  at  will  by  notice  in 
writing  served  on  the  occupant  a  certain  period  before  the  time  fixed  for  such 
termination,  does  dot  provide  that  such  tenancies  cannot  be  terminated  in 
any  other  way ;  and,  even  if  this  is  implied  as  to  tenancies  at  will  under  the 
statute,  tenancies  at  will  at  common  law  may  be  terminated  in  the  same 
manner  as  before  the  statute. 

Tlie  decision  in  the  case  of  Young  v.  Toungt  86  Maine,  133,  where  the  tenant 
was  in  possession  under  a  parol  lease  at  an  agreed  rent,  which  was  a  tenancy 
at  will  6y  ttatuiet  does  not  apply  to  a  tenancy  by  common  law^  where  the  ten- 
ant merely  occupied  by  consent  of  the  owner,  without  rent. 

A  tenant  tU  tufferanee  cannot  maintain  trespass  guare  clatuttm  for  a  peaceable 
entry. 

Trespass  quare  daumm.  Plea  general  issue,  with  brief 
statement. 

It  appeared  that  the  plaintiff  occupied  a  carding  mill  and 
privilege  iif  Houlton,  under  a  lease  for  twenty  years,  from 
J.  S.  and  A.  B.  Putnam,  to  S.  Houlton,  dated  March  15, 
1841,  assigned  to  the  plaintiff  by  deed  of  S.  Houlton  in 
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1851,  adjoining  said  Putnam's  gristmill,  with  "the  privilege 
of  making  a  road  at  the  south  end  of  said  gristmill,  not 
obstructing  the  privilege  of  water  to  said  gristmill.**  The 
plaintiff  also  claimed  the  premises  under  a  deed  from  said 
Putnams  to  Bufus  Mansur,  dated  April  29,  1844,  and  inter- 
vening conveyances.  The  plaintiff  had  erected  a  platform 
and  passage  way  for  a  road  to  his  mill,  as  authorized  by  the 
lease  to  Houlton. 

The  Putnams,  May  13, 1843,  conveyed  to  Batchelor  Hus- 
sey,  by  mortgage  deed,  "the  gristmill  in  Houlton,  on  the 
Meduxnekeag  stream,  now  owned  and  occupied  by  us,  with 
all  the  appurtenances  and  machinery  thereto  belonging, 
together  with  the  land  and  privileges  where  the  same  is  sit- 
uated, hereby  meaning  and  intending  to  convey  all  of  the 
lands  and  mill  privilege  (not  heretofore  sold  by  us)  on  the 
dam  connected  with  said  gristmill  and  privilege,"  £c.  This 
mortgage  was  subsequently  foreclosed.  In  1857,  William 
Mays  and  J.  M.  Yanwart,  having,  through  intervening 
conveyances,  become  the  owners  of  the  premises,  leased 
them  to  the  defendants  for  fifteen  years ;  and  they  erected  a 
building  for  a  cabinet  shop  on  the  opposite  side  of  the  pas- 
sage way  from  the  gristmill,  and  run  a  shaft  from  the  shop  to 
the  gristmill,  under  and  across  the  platform  built  and  used 
by  the  plaintiff  for  a  passage  way.  By  means  of  this  shaft, 
the  machinery  in  the  defendant's  shop  was  carried. 

The  plaintiff  testified,  that  he  repeatedly  forbid  the  de- 
fendant erecting  the  building,  and  placing  the  shaft  under 
the  platform.  The  defendant  testified,  that  the  plaintiff  at 
first  gave  his  consent  to  both,  but  aft;erwards  objected.  On 
this  point,  there  was  much  conflicting  evidence  adduced. 

The  plaintiff  requested  the  presiding  Judge,  CurxiNa,  J., 
to  instruct  the  jury,  that  the  deed  to  Hussey  conveyed  only 
the  land  where  the  gristmill  stood,  and  connected  therewith, 
and  not  any  land  disconnected  with  the  gristmill  by  the  pas- 
sage way ;  that  the  land  under  the  defendant's  shop  cannot 
be  regarded  as  attached  to  the  gristmill ;  that^  if  the  plain- 
tiff was  in  possession  of  the  land  on  which  the  shop  was 
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built  by  permission  of  the  Putnams,  and  if  Hussey  acquired 
a  title  to  said  land  by  his  deed  from  the  Putnams,  the  plain- 
tiff was  the  tenant  at  will  of  Hussey  and  those  claiming 
under  him,  and  could  not  be  dispossessed  without  notice  to 
quit ;  and  tTiatj  in  this  State,  a  tenancy  at  will  can  be  ter- 
minated only  by  a  written  notice,  and  the  tenant  at  will  may 
tuaintain  trespass  quare  daumm  against  the  owner  of  the 
land  for  an  entry  on  him  without  such  notice. 

The  Court,  amongst  other  things,  instructed  the  jury  as 
follows : — that  the  plaintiff,  in  order  to  maintain  this  action, 
must  have  the  fee  of  the  land,  or  possession  and  control  of 
the  fee ;  that,  if  he  had  only  an  easement,  trespass  quare 
dausum  is  not  an  appropriate  remedy ;  that  the  Putnams, 
having  owned  the  land  in  dispute,  conveyed  the  fee  in  the 
passage  way  by  their  deed  to  Mansur,  unless  they  had  be- 
fore conveyed  it  by  their  deed  to  Hussey ;  and  thai,  if  not 
so  conveyed  to  Hussey,  the  fee  passed  to  Mansur,  and  from 
him  to  the  plaintiff,  and  the  act  of  the  defendant,  in  placing 
the  shaft  across  the  passage  way,  was  unauthorized,  and  this 
action  can  be  maintained. 

And,  for  the  purposes  of  this  trial,  the  Court  further  in- 
structed the  jury,  that  the  plaintiff's  deed  conveyed  only  the 
gristmill  owned  by  the  grantor,  with  the  land  and  privilege 
where  the  mill  was  situated,  necessary  for  and  attached 
thereto,  exclusive  of  anything  embraced  in  that  description 
which  the  grantor  had  previously  sold ;  that,  if  the  land 
covered  by  the  passage  way,  and  that  on  which  the  defend- 
ant's shop  was  erected,  were,  on  May  13,  1843,  necessary 
for  and  attached  to  said  gristmill,  then  it  passed  to  Hussey, 
and  this  action  cannot  be  maintained ;  or,  if  the  land  neces- 
sary for  and  attached  to  said  gristmill  embraced  said  passage 
way,  then  this  action  cannot  be  maintained  for  placing  the 
shaft  across  it,  as  the  fee  would  be  in  Hussey  and  his 
grantors,  and  the  plaintiff  would  have  only  an  easement. 

And  that,  if  the  plaintiff  was  in  possession  by  permission 
of  the  Putnams,  and  as  their  tenant  at  will,  such  tenancy 
-was   terminated  by  the  deed  to  Hussey,  if  that  deed  em- 
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braced  the  land  in  dispute,  and  the  tenancy  at  will  was 
thereby  changed  to  a  tenancy  at  sufferance,  and  a  tenant  at 
sufferance  is  not  entitled  to  notice  to  quit. 

The  verdict  of  the  jury  was  "not  guilty."  Before  th^ 
verdict  was  affirmed,  the  Court  inquired  of  the  foreman,  if 
the  jury  found  that  the  defendant  erected  the  building  with 
the  plaintiff's  consent.  The  foreman  answered  that  they 
had. 

The  plaintiff  filed  exceptions  to  the  rulings  of  the  Judge, 
and  also  a  motion  to  set  aside  the  verdict  as  against  evi- 
dence, and  the  evidence  was  reported  by  Cutting,  J.,  to 
the  full  Court. 

J.  Granger  J  for  the  plaintiff,  argued  that  he  had  an  ex- 
clusive right  to  the  passage  way,  under  the  Houlton  lease, 
and  that,  although  he  did  not  own  the  soil,  this  would  give 
him  a  right  to  maintain  an  action  of  trespass  against  the  de- 
fendant. Spooner  v.  Brewster^  3  Bing.,  136 ;  S.  C,  2  C.  & 
P.,  34;  Northampton  v.  Ward,  1  Wils.,  110;  3  Burr, 
1566,  1824;  5  East,  480,  485;  Cro.  Eliz.,  421;  2  Salk., 
638;  2  M.  ife  S.,  499;  Crosby  v.  Wadmorth,  6  East, 
602 ;  5  T.  R.,  333 ;  Bac.  Ab.,  title  Trespass,  C.  3. 

The  ruling  of  the  Court,  refemng  to  the  jury  the  ques- 
tion what  land  was  necessary  for  and  attached  to  the  grist- 
mill, was  erroneous.  That  was  a  question  for  the  Court. 
The  legal  constiniction  of  a  deed  is  always  a  question  of 
law.  K  left  to  a  jury,  one  jury  may  decide  to-day  one 
way,  and  another  may  to-morrow  decide  the  same  question 
differently. 

The  plaintiff  being  in  possession  by  permission  of  the 
Putnams,  was  a  tenant  at  will  of  said  Putnams,  and  there- 
fore, aft«r  the  deed  of  Putnams  to  Hussey,  tenant  at  will  of 
Hussey,  and,  after  the  deed  to  Mays  and  Vanwart,  tenant  at 
will  to  them,  if  their  deed  embraced  the  land.  In  this 
State,  nothing  but  a  written  notice  to  quit,  under  the  statute, 
will  terminate  a  tenancy  at  will.  Young  v.  Youngs  36 
Maine,  133;  Smith  v.  RosBj  31  Maine,  212;  1  Cruise 
Dig.,  282,  estate  at  will,  c.  1,  §  16. 
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A  tenant  at  sufferance  is  one  who  comes  into  possession 
lawfully,  and  holds  over  wrongfully,  after  his  estate  is  de- 
termined. But  a  tenancy  at  sufferance  soon  ripens  into  a 
tenancy  at  will ;  delay  of  the  landlord  in  taking  possession 
or  in  taking  steps  to  remote  the  tenant  raises  a  presumption 
of  acquiescence.  Chealey  v.  Welck^  37  Maine,  106;  5 
Cush.,  571.  Even  if  alienation  of  the  estate  changed  the 
tenancy  at  will  to  tenancy  at  sufferance,  sufficient  time  had 
elapsed  to  diange  it  to  a  tenancy  at  will  again. 

In  support  of  the  motion  to  set  aside  the  verdict^  the  coun- 
sel argued  tiiat  the  evidence  was  confused,  and  threw  but 
little  light  on  the  subject.  But  the  finding  of  the  jury,  that 
the  building  was  erected  by  the  defendant  by  consent  of  the 
plaintiff,  if  not  the  mere  opinion  of  the  foreman,  was  man- 
ifestly against  the  evidence.  Even  the  defendant  admits 
that  the  plaintiff  objected  to  the  building  being  erected,  al- 
though he  alleges  that  he  consented  at  first. 

Bradbury  f  Blake^  Gamsey  &  Madigan^  for  the  defend- 
ant. 

That  land  necessary  for,  and  attached  to,  and  ordinarily 
used  with  a  mill,  will  pass  by  the  grant  of  the  mill,  is  well 
settled.  Blake  v.  Olarh^  4  Maine,  436 ;  Maddox  v.  Ood- 
dardy  15  Maine,  218 ;  Forbish  v.  Lombard^  13  Met.,  114; 
Whitney  v.  Olneyy  3  Mason,  280 ;  Johnson  v.  Baynor^  6 
Gray,  111. 

It  is  right  for  the  jury,  as  in  the  case  at  bar,  to  find  by 
their  verdict,  as  a  matter  of  fact,  what  land  is  included, 
after  being  instructed  as  to  the  law  applicable.  This  was 
done  in  3  Mason,  280,  just  cited,  under  the  instructions  of 
Judge  Stoby.  We  find  no  case  where  there  has  been  a  dif- 
ferent practice. 

The  instruction  as  to  tenancies  at  will  was  correct. 
Moore  v.  Boyd^  24  Maine,  242 ;  Howard  v.  Merriam^  5 
Cosh.,  575.  But  this  became  immaterial,  as,  by  the  special 
fiTi#ling  of  the  jury,  the  erections  were  made  by  the  consent 
of  the  plaintiff. 

Vol.  L.  42 
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The  plaintiff,  in  fkct,  was  a  tenant  at  sufferance,  and  not 
at  will.     Taylor's  LandL  and  Tenant,  2d  ed.,  32,  §  64. 

The  deed  to  Hussey  passes  all  the  lands  and  mill  privi- 
lege on  the  dam  connected  with  the  gristmill,  not  before 
sold,  as  well  as  all  necessary  for  the  mill. 

The  opinion  of  the  Court  was  dr^wn  up  by 

Davis,  J. — This  case  has  been  presented  to  tiie  Court 
before,  (48  Maine,  495,)  upon  a  report  of  the  evidence  dif- 
fering in  many  respects  from  that  now  reported.  It  was 
then  ordered  to  be  tried  by  a  jury ;  and,  upon  that  trial, 
new  questions  of  law  were  raised.  The  verdict  being  for 
the  defendant,  the  plaintiff  now  presents  the  case  again, 
upon  exceptions  and  a  motion  for  a  new  trial. 

The  plaintiff  owned  a  mill  and  privilege  on  the  Meduxne- 
keeg  stream,  in  Houlton ;  and  he  occupied  a  passage  way 
and  platform  adjacent  thereto.  He  derived  his  title  to  the 
premises,  through  mesne  conveyances,  from  J.  S.  and  A.  R. 
Putnam,  by  their  deed 'to  Bufus  Mansur,  dated  April  29, 
1844. 

In  the  summer  of  1857,  the  defendant  entered  upon  a  por- 
tion of  the  passage  way,  and  erected  a  shop  thereon,  in 
part ;  and  he  placed  a  shaft  across  the  passage  way,  to  con- 
nect the  machinery  in  the  shop  with  the  water  wheel  of  a 
grist  mill.  For  that  entry  this  action  of  trespass  quare 
(Hausum  was  brought  by  the  plaintiff. 

The  defendant  entered  under  a  lease  fi^m  the  owners  of 
the  gristmill,  who  also  derived  their  title,  through  mesne 
conveyances,  from  the  Putnams,  by  their  deed  to  Batchelor 
Hussey,  dated  May  13,  1843.  The  description  of  the  pre- 
mises conveyed,  by  this  deed  is  as  follows : — 

**The  gristmill  in  said  HoultoUi  on  the  Meduxnekeag 
stream,  now  owned  and  occupied  by  us,  together  with  the 
land  and  privileges  where  the  same  is  situated,  necessary 
for  and  attached  to  said  gristmill ;  hereby  meaning  and  in- 
tending to  convey  all  the  lands  and  mill  privilege,  (not  here- 
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tofore  sold  by  U8,)  on  the  dam  oonneoted  with  said  grist- 
mill and  privilege." 

This  was  a  mortgage  deed ;  and  the  debt  secured  by  it 
not  being  paid,  it  was  afterwards  foreclosed.  The  validity 
of  the  foreclosure  is  not  questioned. 

The  defendant  contends  that  the  deed  to  Hussey  embraced 
^all  the  lands  and  privilege"  owned  at  the  time  by  the  Put- 
nams  ^  on  the  dam  connected  with  the  gristmill." 

The  plaintiff  contends  that  nothing  passed  by  the  deed 
except  what  was  **  necessary  for  and  attached  to  said  grist- 
mifl." 

An  explanatory  clause,  added  to  the  clause  containing  the 
grant,  sometimes  has  the  effect  to  diminish,  and  sometimes 
to  enlarge  the  grant ;  and  sometimes  it  is  rejected  as  repug- 
nant to  the  grant.  Forbish  v.  Lombard^  13  Met.,  109; 
Cheney  v.  Holmes^  40  Maine,  536 ;  JPike  v.  Munroef  36 
Maine,  309.  The  authorities  on  this  subject  are  collected  in 
the  case  of  Mdvin  v.  Proprietors  of  Locka^  c6c.,  5  Met., 
15  ;  and  the  following  general  rules  are  deduced : — 

^  If  there  be  two  descriptions  of  the  land  conveyed,  which 
do  not  coincide,  the  grantee  is  entitled  to  hold  tiiat  which 
win  be  most  beneficial  to  him." 

^  li  some  of  the  particulars  of  the  description  of  the  estate 
conveyed  do  not  agree,  those  which  are  uncertain  and  liable 
to  errors  and  mistakes,  must  be  governed  by  those  which 
are  more  certain." 

K  tiie  deed  of  the  Putnams  to  Hussey,  by  the  explanato- 
ry clause,  commencing  with  the  words  *^  hereby  meaning 
and  intending  to  convey,"  embraces  all  the  lands  and  privi- 
lege on  the  dam,  not  previously  sold  by  them,  such  a  con- 
struction is  not  only  more  beneficial  to  the  grantee,  but  more 
definite  and  certain  than  a  grant  of  what  was  necessary  for 
and  attached  to  the  mill.  The  former  is  susceptible  of  ac- 
tual demonstration  and  proof,  by  fixed  boundaries.  The 
latter  can  be  determined  only  by  the  varying  opinions  and 
imperfect  judgment  of  men. 

But  does  the  explanatory  clause  in  that  deed  embrace  all 
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the  lands  not  pre^iood j  sold  by  the  grantors  ?  This  raises 
a  question  of  verbal  construction^  of  no  little  difficulty.  For 
the  clause  may  be  analyzed,  and  the  words  supplied  i^bidi 
are  not  expressed,  in  two  ways,  without  doing  any  violence 
to  the  language. 

Thus, — *' hereby  meaning  and  intending  to  convey  all 
lands  and  mill  privilege  (not  heretofore  sold  by  us)  on  the 
dam  (which  is)  connected  with  said  gristmill  and  privilege.^ 

Or, — "hereby  meaning  and  intending  to  convey  all  the 
lands  and  mill  privilege,  (not  heretofore  sold  by  us)  on  the 
dam,  (which  are)  connected  with  said  gristmill  and  privi- 
lege." 

So  far  as  appears  in  the  evidence  reported,  the  parties 
themselves,  by  their  subsequent  acts  and  occupation,  seem 
to  have  adopted  the  latter  construction,  treating  the  grant 
as  embracing, — not  all  the  lands  and  privilege  on  the  dam, 
not  previously  sold, — but  aU  the  lands  and  privilege  ctwi- 
nected  with  the  gristmill.  This  construction  is  most  £ftvora- 
ble  to  the  plaintiff,  and  is  in  harmony  with  the  instructions 
given  to  the  jury.  He  therefore  has  no  reason  to  complain ; 
and  it  is  imnecessary  for  us  to  express  any  opinion  in  re- 
gard to  its  correctness. 

The  plaintiff  contended,  at  the  trial,  that  if  the  passage 
way  was  not  enibraced  in  the  deed  from  tiie  Putnams^  he 
had  occupied  it  for  a  long  time  with  their  consent ;  that  he 
was  therefore  a  tenant  at  will ;  and  that  until  the  tenancy 
should  be  terminated  by  a  notice  to  quit,  according  to  the 
statute,  the  defendant,  or  his  lessors,  had  no  right  of  entry. 
But  the  jury  were  instructed  "that,  if  the  plaintiff  was  the 
tenant  at  will  of  the  Putnama,  that  tenancy  was  terminated 
by  the  sale  to  Hussey ;  that  the  alienation  of  the  estate 
changed  the  tenancy  at  will  to  a  tenancy  at  sufferance." 

The  plaintiff  appears  to  have  occupied  with  the  consent 
of  the  subsequent  owners,  as  much  as  of  the  Putnams,  until 
the  defendant  took  his  lease  for  a  term  of  years,  in  1857. 
But  the  principle  would  apply  to  the  l|U9t  alienation,  as  well 
as  to  the  first.  It  is  not  claimed  that  the  defendant  ever 
gave  such  consent. 
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Hie  statute  in  force  at  ike  time  proyided  that  ^tenancielBi 
at  will  mi^t  be  terminated  by  notice  in  writing  senred  npon 
the  ooenpant  thirty  days  before  the  time  fixed  in  said  notice 
for  the  termination  thereof/'    Law  of  1853,  c.  39,  §  1. 

Tins  statute,  and  the  one  which  preceded  it,  requiring  a 
lo^er  notice,  enabled  a  landlord  to  terminate  such  a  ton* 
an<y,  without  entry  therefor,  or  alienation.  It  does  not 
proTide  that  such  tenancies  cannot  be  terminated  in  any 
otiier  way.  And  even  if  this  is  implied  in  tenancies  at  will 
under  the  statute,  such  tenancies  at  common  law  may  be 
terminated  in  the  same  manner  as  before. 

^  If  the  landlord  enters  on  the  land  and  cuts  down  the 
trees  demised,  or  makes  a  feoffknent,  or  a  lease  for  years  to 
commence  immediately,  the  estate  at  will  is  thereby  deter- 
mined.**  1  Cruise,  title  9,  c.  1,  5  18.  **It  is  an  intrinsic 
qualify  of  an  estate  at  will,''  says  Shaw,  C.  J.,  ^that  it  is 
personal,  and  cannot  pass  to  an  assignee ;  and  that,  by  an 
alienation  in  fee  or  for  years,  the  estate  at  will  is  ipso  facto 
determined,  and  cannot  subsist  longer.  This  is  a  limitation 
of  the  estate  which  is  incident  to  its  very  nature.  When, 
therefore,  it  is  determined  by  operation'of  law,  it  is  deter- 
mined by  its  own  limitation,  without  notice."  Howard  v. 
Merriamf  5  Gush.,  663»  And  in  Curtis  y.  Oalvin^  1  Al- 
len, 215,  the  same  doctrine  is  stated  by  Biqelow,  C.  J. 
^  The  determination  of  an  estate  at  will,  by  an  alienation  by 
the  owner  of  the  reyersion,  is  one  of  the  legal  incidents  of 
sudi  an  estate,  to  which  the  right  of  the  lessee  therein  is 
subject,  and  by  which  it  may  be  as  effectually  terminated, 
as  by  a  notice  to  quit,  giyen  according  to  the  requisitions  of 
the  statute."    McFarland  v.  G?iase,  7  Gray,  462. 

This  might  seem,  at  first  yiew,  to  be  in  conflict  with  the 
case  of  Toung  y.  rbwnjr,  36  Maine,  133.  But  that  deci- 
sion, if  correct,  does  not  apply  to  the  case  at  bar.  *  The  ten- 
ant in  that  case  was  in  possession  under  a  parol  lease,  at  an 
agreed  rent.  Except  by  special  proyision  of  statute,  it 
would  haye  been  a  yalid  lease  from  year  to  year.  It  was  a 
tenancy  at  will  hy  statute.    And  it  is  expressly  declared  in 
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the  opinion  of  the  Court,  that  tenancies  at  will  by  the  com- 
mon law  might  be  determined  without  notice  to  quit. 

If  the  plaintiff  was  a  tenant  at  will,  it  was  by  tiie  common 
law.  He  occupied  merely  by  the  consent  of  the  owner, 
without  paying  or  agreeing  to  pay  any  rent.  By  the  con- 
veyance of  the  premises  to  the  defendant  he  became  a  ten- 
ant at  sufferance.  Benedict  y.  Morse^  10  Met.,  223.  Such 
a  tenant  cannot  maintain  trespass  qtmre  dausum  for  a  peace- 
able entry.  Motion  and  exceptions  overruled. 

Appleton,  C.  J.,  Bice,  Cutting  and  Kent,  JJ.,  con- 
curred. 


John  LovEBiNa  versus  Samuel  Lamson  (£  ah 

A  justice  selected  by  a  poor  debtor  to  hear  his  disdosore,  if  he  is  not  related 
by  conBanguinity  or  affinity,  and  has  no  pecuniary-  interest  in  the  result, 
may  be  considered  '<  disinterested ;"  and  his  official  act  will  not  be  rendered 
void,  because  he  had  counselled  and  aided  the  debtor  in  preparing  Cor  his  dis- 
doeure, — although  this  should  have  deterred  him  from  acting  as  one  of  the 
justices. 

Exceptions  from  the  ruling  of  Cutting,  J. 

This  was  an  action  of  debt  upon  a  poor  debtor*8  bond. 
The  defence  was  performance  by  the  debtor's  taking  the 
oath  as  provided  by  the  statute.  The  certificate  of  dis- 
charge by  two  justices  of  the  peace  and  of  the  quorum  was 
introduced. 

For  the  plaintiff  it  was  contended  that  one  of  the  justices 
was  not  disinterested.  The  material  portion  of  the  evidence 
offered  on  this  point  will  appear  from  the  opinion  of  the 
Court.  The  presiding  Judge  ruled,  that  upon  the  evidence, 
the  action*  could  not  be  maintained ;  to  which  ruling  the 
plaintiff  excepted. 

C.  M.  Herrin^  argued  in  support  of  the  exceptions. 

Burnham^  covUra. 
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The  opinion  of  the  Court  was  drawn  up  by 

Davis,  J. — It  is  objected,  in  this  case,  that  one  of  the 
justices,  before  whom  the  debtor  made  his  disclosure,  was 
not  ^  disinterested ;"  and  that  they  therefore  had  no  juris- 
diction. 

It  appears  from  the  deposition' of  Trueworthy,  that  Lam- 
son  applied  to  him  for  a  citation ;  that  he  made  it,  and  pro- 
cured it  to  be  served ;  that  he  advised  him  in  regard  to  the 
mode  of  proceeding ;  and  that  he  employed  and  paid  coun- 
sel for  him  to  attend  to  the  disclosure.  It  is  evident  that 
the  relations  between  them  were  such  that  he  ought  not  to 
have  acted  as  one  of  tiie  magistrates ;  and  a  proper  self-re- 
spect would  have  deterred  him  from  it. 

But. he  was  not  related  to  the  debtor,  by  blood  or  mar- 
riage ;  nor  had  he  any  pecuniary  interest  in  the  matter  to 
be  determined.  The  repayment  of  the  money  advanced  by 
him  did  not  depend  on  the  result.  He  had  been  the  friend 
and  legal  adviser  of  the  debtor,  in  the  matter ;  and  he  may 
be  presumed,  whether  conscious  of  it  or  not,  to  have  been 
subject  to  the  usual  influences  of  that  relation.  If  we  had 
tiie  power,  as  in  jury  trials,  to  send  the  case  to  another 
hearing,  we  should  not  hesitate  to  do  so.  But  we  have  no 
such  discretion.  The  question  is  simply  one  of  legal  juris- 
diction. And  however  improper  it  was  for  him  to  sit  as  one 
of  the  justices  in  taking  the  disclosure,  we  cannot  say  that 
he  had  any  such  interest  as  to  deprive  him  of  jurisdiction, 
and  render  his  official  acts  void.    Cottiers  casCy  5  Pick.,  483. 

Exceptions  overruled. 

Appleton,  0.  J.,  Rice,  Cutting,  Kent  and  Walton, 
JJ.,  concurred.  * 
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THE  Inhabitants  of  Houlton  vermis  James  Mabtdt. 

In  an  action  commenced  in  this  Court  to  recorer  a  penalty,  which  is  **  not  to 
exceed  one  hundred  dollars,"  the  Jury  assessed  damages  for  the  plaintift  at 
one  cent — one-fonrth  of  which,  sum  only,  the  phintiffii  aie  entitled  to,  as 
costs. 

Exceptions  from  the  ruling  of  Cutting,  J. 

Bumharriy  for  the  plaintiffs. 

Blake  <&  Chmsey,  <£  Herring  for  the  defendant. 

The  opinion  of  the  Court  was  drawn  up  by 

Afpleton,  C.  J. — This  is  an  action  of  debt  for  the  pen- 
alty given  by  E.  S.  1857,  c.  24,  §  38,  for  bringing  a  pauper 
into  the  plaintiff  town,  contrary  to  the  prohibitions  of  this 
section.  The  penalty  is  not  to  exceed  one  hundred  dollars. 
The  jury  in  the  present  case,  assessed  the  dimciages  sus- 
tained by  the  plaintiffs  at  one  cent.  The  plaintiffis  claimed 
full  costs,  which  were  denied  by  the  presiding  Judge. 

By  B.  S.  1857,  c.  83,  §  1,  every  justice  of  the  peace  may 
**have  original,  exclusive  jurisdiction  of^all  civil  actions, 
including  prosecutions  for  penalties  in  which  his  town  is  in- 
terested, where  the  debt  or  damages*  demanded  do  not  ex- 
ceed twenty  dollars,"  with  certain  exceptions  not  material  to 
the  question  before  us.  Notwithstanding  the  amount  of  the 
penalty  may  exceed  the  jurisdiction  of  a  justice  of  the 
peace,  still  it  has  long  been  held  that  the  action  might  be 
brought  before  him,  if  the  damages  claimed  did  not  exceed 
such  jurisdiction.     CarroU  v.  Richardson^  9  Mass,  329. 

The  plaintiffs  sought  for  higher  damages  than  those  recov- 
erable before  a  magistrate.  They  had  the  unquestioned 
right  so  to  do,  but  they  did  it  at  the  risk  of  Costs.  By  B. 
S.  1857,  c.  82,  §  97,  "  in  actions  commenced  in  the  Supreme 
Judicial  Court,  except  those  by  or  against  towns  for  the 
support  of  paupers,  if  it  appears  on  the  rendition  of  judg- 
ment that  the  action  should  have  been  commenced  before  a 
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nnmicipal  or  police  court  or  a  justice  of  the  peace,  the  plain- 
tiff shall  not  recover  for  costs  more  fhs,n  the  quarter  of  his 
debt  or  damage."  The  plaintiffs  are  not  within  any  of  the 
exceptions  made  by  the  statute.  The  damages  we  must 
presume  rightly  assessed.  If  so,  no  reason  existed  for 
bringing  tiie  suit  in  this  Coiurt,  and  a  rety  slight  one  fbr 
bringing  it  in  any.  Bringing  it  here,  the  plaintiff  must 
submit  to  such  restrictions  upon  cost  as  the  Legislature  have 
deemed  it  wise  to  impose.  Whenever  there  is  a  claim  for 
unliquidated  damages,  the  party  suing  must  incur  the  hazard 
of  such  liquidation,  however  the  amount  recovered  may 
affect  the  costs  consequent  upon  such  recoveiy.  Badlam  v« 
Fiddy  7  Met.,  271.  Exceptions  overruled. 

Bice,  Cutting,  Davis,  Kent  and  Walton,  JJ.,  concur- 
red. 


Shepabd  Cabt  versus  Jebemiah  Whitnet. 

Where  the  parties  agree  upon  certain  persons  to  ascertain  the  value  of  improTe- 
ments  on  land  demanded,  and  also  the  yalue  of  the  land,  as  provided  by  {  S, 
c.  104  of  R.  S.,  and  exceptions  are  taken  to  the  acceptance  of  their  report, 
which  are  orerroled,  interest  will  be  aUowed  on  the  sum  from  the  time  of 
the  acceptance  of  the  report  at  NiH  Prim. 

Exceptions  from  the  ruling  of  Dickerson,  J. 
Granger  <&  Madigan^  in  support  of  the  exceptions. 
Blake  &  Oarnsey,  &  Herrinj  contra. 

The  opinion  of  the  Court  was  drawn  up  by 
Appleton,  C.  J. — By  R.  S.,  c.  104,  §  3,  "when  the  par- 
ties agree  that  the  value  of  the  buildings  and  improvements 
on  the  land  demanded,  and  the  value  of  the  land  shall  be 
ascertained  by  persons  named  on  the  record  for  that  purpose, 
their  estimate,  as  reported  by  them  and  recorded,  shall  be 
Vol.  Is.  43 
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equal  in  its  effect  to  the  verdict  of  a  jury."  In  pursuance 
of  this  section  an  estimate  of  the  value  of  the  buildings  and 
improvements  on  the  land  demanded,  and  of  the  land  vm 
made,  and  the  report  of  the  persons  appointed  for  that  pur- 
pose was  accepted,  to  the  acceptance  of  which  exceptions 
were  alleged  but  subsequently  overruled. 

The  presiding  Judge  allowed  interest  on  the  value  of  the 
land  from  the  time  the  report  was  offered  and  accepted.  If 
the  value  had  been  ascertained  by  a  verdict,  interest  would 
have  been  allowed,  notwithstanding  exceptions  might  have 
been  filed.  Winthrqp  v.  Curtis^  4  Maine,  297.  Whatever 
might  have  b^en  the  law  formerly,  interest  is  now  to  be  al- 
lowed upon  the  reports  of  referees,  after  their  acceptance, 
by  the  special  provisions  of  E.  S.,  1857,  c.  77,  §  29.  The 
presiding  Judge  allowed  interest  from  the  acceptance  of  the 
report  at  Jfisi  Prius.  This  was  in  strict  accordance  with 
the  statute.  Exceptiona  overruled. 

Cutting,  Davis,  Kent,  Diceebson  and  Babbows,  JJ., 
concurred. 


Digitized  by  VjOOQ IC 


WASHINGTON,  1861.  339 


Ttfboz  9.  BMtem  StMinlxMit  Co. 


COUNTY   OF   WASHINGTON, 


Geobge  B.  Tabbox  <£  al.  versus  Eastebn  Steamboat 
Company. 

The  owner  of  property,  in  order  to  reooTer  of  a  common  carrier  for  hire,  dam- 
agee  for  loss  or  injury  to  the  property,  —  after  proying  a  contract,  express  or 
implied,  for  the  carriage  of  the  goods,  and  the  deliyery  of  them  to  the  car- 
rier, — needs  only  to  shov  ftirther  that  the  goods  haye  not  arrived  or  haye 
reodyed  injury,  unless  the  carrier  proyes  the  performance  of  his  contract. 

A  bill  of  lading  signed  by  the  carrier,  acknowledging  the  receipt  of  the  goods, 
'<  to  be  deliyered  in  good  order  to  A  at  B,"  is  prima  facie  eyidenoe  that  they 
were  in  good  condition  when  reoeiyed  by  the  carrier,  but  is  not  condusiye, 
and  the  carrier  may  pcoye  that  the  goods  were  damaged  before  they  came 
into  his  possession. 

In  such  a  case,  the  burden  is  on  the  carrier  to  exhibit  such  proof. 

It  is  not  important  whether  the  words  « in  good  order,"  or  **  well  conditioned," 
or  both,  are  used  in  the  receipt  or  bill  of  lading,  the  phrases  being  substan- 
tially synonimous. 

Where  the  burden  of  proof  is  thrown  upon  one  of  the  parties  by  the  state  of 
£Eiots  presented,  it  does  not  shift  from  one  to  the  other  as  the  weight  of  evi- 
dence varies  by  the  introduction  of  fresh  testimony,  but  rests  on  the  same 
party  on  whom  it  was  thrown  at  first,  until  the  proof  is  such  as  to  present  a 
new  and  distinct  question. 

In  a  suit  against  a  common  carrier  for  hire,  for  loss  or  iiguiy  to  goods  delivered 
to  him  to  carry,  the  burden  is  not  on  the  owner  to  sht)w  afiirmatively  that 
the  loss  or  damage  was  occasioned  by  neglect  or  want  of  diligence  on  the 
part  of  the  carrier,  as  would  be  required  in  the  case  of  an  ordinary  bailee. 

On  Exceptions  to  the  ruling  of  Gtoodbnow,  J. 

Case  against  the  defendants  as  common  carriers  for  al- 
leged damages  to  100  barrels  of  calcined  plaster  by  their 
negligence  in  transporting  the  same  from  Eastport  to  Port- 
land in  the  steamer  Admiral.    Plea,  general  issue. 

It  appeared  that  the  plaintiffs  are  manufacturers  of 
calcined  plaster  at  Calais,  and,  in  May,  1857,  shipped  100 
barrels  by  a  small  schooner  to  Eastport,  to  be  forwarded  to 
S.  N.  Seals  &  Co.,  Portland- 
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Evidence  was  introduced  by  the  plaintiffs,  tending  to 
show  that  the  plaster  was  carefully  headed  up  in  suitable 
casks,  was  dry  when  put  on  board  the  schooner,  and  was 
not  exposed  to  wet  until  it  was  delivered  to  the  defendants, 
except  that  a  part  of  the  casks  were  on  the  schooner's  deck 
covered  with  a  tarpaulin,  during  a  very  slight  shower,  while 
discharging  at  Eastport ;  that  it  appeared  to  be  dry  whai 
handled  at  Eastport,  and  that  the  defendants'  agent  received 
it  on  board  the  steamer  without  objection,  and  signed  a  bill 
of  lading,  a  copy  of  which  will  be  seen  in  the  opinion  of 
the  Court;  that,  after  the  plaster  was  delivered  to  the  con- 
signees in  Portland,  it  was  found  to  have  been  wet  and  dam- 
aged ;  that  the  defendants'  agent  was  notified  of  the  fact,  J. 
C.  Noyes  was  called  in  to  examine  the  plaster,  and  estimate 
the  damage,  and  fifty  dollars  damage  was  claimed,  and  was 
allowed  by  the  plaintiffs. 

The  defendants  introduced  testimony,  tending  to  prove 
that  the  plaster  was  placed  in  their  storehouse  at  Eastport 
as  soon  as  received ;  that  it  was  transferred  to  the  steamer 
next  morning,  and  placed  on  skids  under  cover;  that  the 
passage  was  veiy  pleasant,  and  not  at  all  stormy  or  wet ; 
that  it  was  landed  on  the  wharf  in  Portland  in  the  same  con- 
dition as  when  received,  and  that,  although  they  had  a  sail 
for  the  purpose  of  covering  freight  on  the  wharf  when 
necessary,  they  had  no  occasion  to  use  it,  the  weather  being 
pleasant. 

It  ftui;her  appeared  that  some  of  the  barrels  were  opened 
on  the  wharf  by  one  of  the  firm  of  Seals  &  Co.,  and  the 
plaster  found  to  have  been  wet  and  hardened  or  set,  next  to 
the  heads  and  staves,  some  more  and  some  less.  Beals  & 
Co.  objected  to  receiving  it,  but,  aftier  some  conversation 
with  the  agent  of  the  defendants,  did  receive  it,  and  paid 
the  freight,  reserving  the  question  of  damages  to  be  settled 
subsequently. 

The  defendants  contended  that  the  burden  of  proof  was 
on  the  plaintiffs  to  show  that  the  plaster  was  damaged  while 
in  the  possession  of  the  defendants  as  common  carriers ; 
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that  title  j^*ase  ^in  good  order^  in  the  receipt  signed  by  * 
Hays  referred  to  the  external  appearanoe  of  the  paekages, 
and  -was  not  even  prima  facie  evidence  in  relation  to  the 
condition  of  the  contents ;  and  that  the  plaintiff,  in  order 
to  recover,  mnst  show  affirmatively  that  the  injury  occurred 
tiirougfa  want  of  diligence,  or  neglect  of  the  defendants. 
The  defendants  further  requested  the  Court  to  instruct  the 
jury,  that  unless  they  were  satisfied  by  the  evidence  that  &e 
injuiy  occurred  while  the  plaster  was  in  their  possession,  or 
tliat  of  their  agents,  their  verdict  should  be  for  the  defend- 
ants. 

Hie  Court  did  not  so  instruct,  but  instructed  the  jury, 
liiat  the  burden  of  proof  was  on  tiie  plainti£b ;  that  the  re- 
ceipt or  biU  signed  by  George  Hayes,  dated  May  27,  1857, 
was  prima  facie  evidence  that  the  plaster  was  in  good  con- 
dition when  received  by  the  defendants,  but  that  it  was  not 
conclusive ;  and  that  it  was  competent  for  the  defendants  to 
prove  that  the  plaster  was  damaged  before  it  came  into  their 
poBs^asion. 

The  verdict  was  for  tiie  plaintifis  and  the  defendants  ez« 
oepted. 

Hayden^  for  the  defendants,  in  support  of  the  exceptions, 
argued  that  the  words  ''good  order"  referred  exclusively  to 
the  external  condition  and  appearance  of  the  barrels  at  the 
time  they  were  received,  and  were  in  no  sense  an  admission 
or  warranty  of  the  quality  or  condition  of  the  contents* 
The  defendants  are  Uable  for  injuiy  happening  to  the  con- 
tents while  in  their  possession ;  but  the  receipt  is  not  an 
agreement  that  the  contents  were  uninjured  when  received. 

Admitting  that  signing  a  bill  of  lading  acknowledging 
the  goods  to  have  been  received  "  in  good  order  and  well 
conditioned,"  raises  a  presumption  that  the  loss  or  damage 
was  occasioned  by  the  default  of  the  carrier,  as  decided  in 
Hastings  v.  Pepper ^  11  Pick.,  41,  tiiie  burden  of  proof  is 
on  him  to  show  that  it  arose  from  a  cause  existing  before 
his  receipt  of  the  goods,  or  a  cause  for  which  he  is  not  re- 
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sponsible.  But  we  submit  that  this  liability,  in  regard  to  the 
contents  of  packages  not  open  to  inspection,  comes  from  the 
words  '^well  conditioned/'  and  not  from  the  words  **good 
order.'*  ^  Good  ordet"  relates  to  that  which  is  seen  and 
open  to  inspection ;  "  well  conditioned"  may  refer  to  the  con- 
dition of  the  contents.  These  words  are  not  found  in  Hayes' 
receipt. 

The  use  of  the  words  ^  good  condition"  in  the  Judge's  in- 
structions may  have  misled  the  jury,  as  the  words  ^condi- 
tion" and  ^  order*'  are  not  synonimous.  If  the  Judge  had 
left  it  to  the  jury  to  determine  when  and  how  the  plaster 
came  to  be  damaged,  with  the  burden  on  the  plaintiff  to 
show  fault  on  the  part  of  the  defendants,  or  without  regard 
to  the  burden  of  proof,  they  must  have  found  a  verdict  for 
tiie  defendants. 

The  Judge,  in  effect,  charged  the  jury  that  the  defend- 
ants, having  signed  the  receipt,  were  bound  to  show  by  pos- 
itive and  direct  testimony  that  the  injury  did  not  occur 
through  causes  for  which  they  were  liable,  whereas,  he 
should  have  stated  that  it  was  for  the  plaintiff,  aided  by  the 
receipt,  to  show  that  it  did  occur  through  such  causes.  Ross 
V.  Chuldj  5  Maine,  204;  State  v.  Flye,  26  Mame,  312; 
Stone  V.  Gfowen^  18  Maine,  174 ;  Peny  v.  Bussettj  13 
Pick.,  69. 

F.  A.  Pike^  for  the  plaintiffs,  contra^  argued  that  the 
words  ^'good  order"  and  **  well  conditioned"  were  synoni- 
mous. The  forms  of  bills  of  lading  vary.  In  the  reported 
cases,  no  distinction  is  made.  Clark  v.  Barnwell^  12  How- 
ard, 293;  Barrett  v.  Rogers^  7  Mass.,  297;  Hastings  v. 
Pepper y  11  Pick.,  41.  The  words  "well  conditioned"  are 
now  generally  omitted  as  redundant. 

The  words  of  the  contract  should  have  their  full  force, 
according  to  their  ordinary  signification.  In  dark  v.  Bam- 
toeUf  the  master  of  the  vessel  added  to  the  bill  the  words 
"  contents  unknown,"  and  this  was  held  to  limit  its  effect  to 
the  external  condition  of  the  package. 
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2.  The  plaintifis  alleged  negligence  on  the  part  of  the  de- 
fendants. Of  course,  the  burden  of  proof  is  on  them  to 
show  negligence.    The  Judge  so  instructed  the  jury. 

The  evidence  is,  that  the  plaster,  when  it  arrived  at  Port- 
land, was  wet  to  the  extent  of  one-third  of  its  value,  and 
not  only  so,  but  the  casks  were  wet  outside.  It  is  equally 
well  proved  that  the  casks  were  not  wet  when  they  left  East- 
port.  The  inference  is  plain,  that  the  casks  must  have  be- 
come wet  on  their  passage  in  the  steamer. 

The  Judge  would  have  erred,  if  he  had  instructed  the 
jury  that  it  was  the  duty  of  the  plaintiffs  to  *^  satisfy "  the 
jury  that  the  damage  happened  by  the  defendants'  de&ult. 
It  is  not  the  part  of  the  plaintiff  to  *'  satisfy  '*  the  jury. 
Even  in  criminal  cases,  the  State  is  not  required  to  ^  satisfy  " 
a  jury  absolutely,  but  only  beyond  a  reasonable  doubt,  that 
the  prisoner  is  guilty.  State  v.  Webster ,  5  Gush.,  319.  In 
dvil  cases,  the  duty  of  the  jury  is  to  weigh  the  evidence 
carefully,  and  to  find  tor  the  party  in  whose  favor  the  evi- 
dence preponderates,  although  not  free  from  reasonable 
doubt.  3  Greenl.  Ev.,  §  29 ;  1  Greenl.  Ev.,  §  2 ;  Thayer 
V.  Boyle,  30  Maine,  483. 

The  opinion  of  the  Court  was  drawn  up  by 

Tennet,  C.  J.  — This  action  is  against  the  defendants  as 
common  carriers  for  hire,  on  account  of  their  alleged  failure 
to  deliver  one  hundred  casks  of  calcined  plaster,  in  good 
order,  at  the  place  to  which  they  engaged  to  carry  it. 
It  is  not  denied,  that  the  defendants  were  common  carriers 
for  hire,  and  generally  subject  to  the  responsibilities  which 
the  law  imposes  upon  persons  so  engaged. 

In  order  that  the  owner  of  property  may  recover  damages 
of  a  common  carrier  for  hire,  for  loss  or  injury  of  goods 
committed  to  him  to  be  carried  to  a  given  place,  it  is  neces- 
sary that  he  should  prove  a  contract,  express  or  implied,  for 
their  carriage ;  the  delivery  of  the  goods  to  the  carrier ;  and 
the  breach  of  the  contract.     2  Stark.  Ev.,  330. 

An  implied  prociise  is  usually  relied  upon,  arising  from 
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the  receipt  of  the  goods*  for  carriage,  by  the  carrier,  or  by 
one  acting  for  him,  at  his  office  or  place  of  business.  Ibidf 
330. 

The  foregoing  facts  being  established,  it  is  incumbent  on 
the  carrier  to  prove  performance.  And,  to  support  an  aver- 
ment of  loss  or  injury,  it  is  enough  to  show  that  the  goods 
have  not  arrived  or  have  received  an  injury.    Ibidy  835. 

At  common  law,  a  common  carrier  for  hire  is  responsible 
for  all  losses,  excepting  those  occasioned  by  the  act  of  Gt)d, 
or  the  enemies  of  the  king.  By  the  act  of  God  is  meant 
inevitable  accident,  and  is  distinguished  from  an  accident, 
which  arises  from  some  act  of  man.  By  king's  enemies  are 
meant  public  enemies,  with  whom  the  nation  is  at  open  war. 
Ibid,  335. 

So  stringent  is  the  law,  touching  common  carriers,  that 
it  treats  them  as  insurers  against  all,  but  the  excepted  perils, 
upon  that  distrust,  which  an  ancient  writer  has  called  the 
sinew  of  wisdom.  Story  on  Bailments,  §  490 ;  Forward  v. 
PiUard,  1  T.  E.,  27 ;  Riley  v.  iSbm,  5  Bing.,  217.  The 
law  of  this  country  is  the  same  as  that  of  England.  2 
Kent's  Com.,  470. 

The  agent  of  the  defendants  gave  to  the  plaintiffs  a  bill  of 
lading  in  the  following  words  and  figures: — ** Bed  Beach, 
Me.,  May  27,  1857.  Received  from  George  E.  Tarbox  & 
Co.,  one  hundred  bbls.  of  calcined  plaster,  to  be  delivered 
in  good  order  to  Messrs.  S.  N.  Beals  &  Co.,  Portland,  by 
steamer."  (Signed,)  '*  George  Hayes.'* 

The  plaster  in  question  was  damaged  on  its  arrival  in 
Portland,  but  whether  before  or  after  its  delivery  to  the  de- 
fendants, was  a  question  in  the  case,  and  evidence  was  offer- 
ed thereupon,  by  one  side  and  the  other. 

It  was  contended  on  the  part  of  the  defendants,  that  the 
burden  of  proof  was  on  the  plaintiffs,  to  show  that  the  plas- 
ter was  damaged,  while  in  the  possession  of  the  defendants. 
That,  as  common  carriers,  the  phrase  '^good  order**  in  the 
receipt  given  by  the  defendants'  agent,  referred  to  the  ex- 
ternal appearance  of  the  packages,  and  ^as  not  even  prima 
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fade  evidence  in  relation  to  the  quality  of  the  contents ;  and 
that  the  plaintiffs,  in  order  to  recover,  must  show  affirma- 
tively that  the  injury  occurred  through  want  of  diligence 
or  neglect  of  the  defendants ;  and  the  defendants  also  re- 
quested the  Court  to  instruct  the  jury  that,  unless  they  were 
satisfied  by  the  evidence  that  the  injury  occurred  while  the 
plaster  was  in  the  possession  of  the  defendants  or  their 
agents,  the  verdict  should  be  for  the  defendants. 

The  Court  did  not  so  instruct  the  jury,  but  instructed 
them,  that  the  burden  of  proof  was  on  the  plaintiffs,  and 
that  the  receipt  or  bill  of  lading,  signed  by  George  Hayes, 
dated  May  27,  1857,  was  prima  facie  evidence  that  the 
plaster  was  in  good  condition  when  received  by  the  defend- 
ants, but  that  it  was  not  conclusive ;  that  it  was  competent 
for  the  defendants  to  prove  that  the  plaster  was  damaged 
before  it  came  into  their  possession. 

The  burden  of  proof  does  not  shift  from  the  party  upon 
whom  it  was  originally  thrown,  upon  the  production  of  evi- 
dence sufficient  to  make  out  a  prima  facie  case,  unless  the 
other  party  defends  under  a  new  and  distinct  proposition, 
having  no  connection  with  the  first,  attempted  to  be  sustain- 
ed by  the  other  side.  If  the  result  of  the  case  depends 
upon  the  establishment  of  the  proposition,  on  whom  the 
burden  was  first  cast,  the  burden  remains  with  him  through- 
out, though  the  weight  of  evidence  may  be  one  side  or  the 
other,  according  as  each  may  from  time  to  time  have  intro- 
duced fresh  proof.     State  v.  Flye^  26  Maine,  312. 

If,  after  the  plaintiffs  had  offered  the  bill  of  lading,  and 
the  defendants  had  introduced  evidence  to  show  that  the 
plaster  was  damaged  before  it  was  received  by  them,  but 
fisdled  to  establish  to  the  satisfaction  of  the  jury  that  fact, 
but  still  such  was  the  evidence  in  the  case  that  the  jury  were 
not  satisfied  that  the  plaster  was  in  good  order  when  the 
defendants  received  it,  the  jury  were  required  by  the  in- 
struction, touching  the  burden  of  proof,  to  find  for  the  de- 
fendants. 

This  was  more  favorable  to  the  defendants  than  the  law 
Vol.  l.  44 
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in  decided  cases.  In  the  case  of  Sastings  v.  Pepper^  11 
Pick.,  41,  it  is  said,  that  ^^the  signing  of  a  bill  of  lading, 
acknowledging  to  have  received  the  goods  in  question  in 
good  order  and  well  conditioned,"  is  prima  facie  evidence 
that,  as  to  all  circumstances  which  were  open  to  inq[>ection 
and  visible,  the  goods  were  in  good  order,  but  it  does  not 
preclude  the  carrier  from  showing,  in  case  of  loss  or  dam- 
age, that  the  loss  produced  from  some  cause,  which  existed, 
but  was  not  apparent,  when  he  received  tiie  goods,  and 
which,  if  shown  satisfactorily,  will  discharge  the  cairier 
from  liability.  But  in  case  of  such  loss  or  damage,  the  pre^ 
sumption  of  law  is,  that  it  was  occasioned  by  the  aat  or  de- 
fault of  the  carrier,  and,  of  course,  the  burden  of  proof  is 
upon  him,  to  show  that  it  arose  from  a  cause  existing  before 
his  receipt  of  the  goods  for  carriage,  and  for  which  he  is  not 
responsible. 

It  was  contended,  for  the  defendants,  that  the  phrase 
'•good  order,"  in  the  receipt,  referred  to  external  appear- 
ances of  the  packages  alone.  No  case  has  been  cited  where 
this  distinction  between  this  phrase  and  "well  conditioned" 
has  been  recognized,  but  they  have  been  treated  as  substan- 
tially the  same.  In  the  quotation,  which  we  have  just  made 
from  the  opinion  in  Hastings  v.  Pepper y  both  phrases  were 
used  in  the  receipt,  and  it  was  regarded  as  prima  Jade  evi- 
dence, that,  as  to  all  circumstances  which  were  open  to  in- 
spection and  visible,  the  goods  were  in  "good  order,"  and  to 
show  that  they  were  not  in  "good  order,"  the  burden  was 
on  the  carrier. 

If  we  consider  the  precise  meaning  of  the  two  phrases, 
independent  of  their  respective  relations  to  the  subject  mat- 
ter in  question,  we  cannot  rc^rd  the  phrase  "well  condi- 
tioned," as  having  reference  to  the  contents  of  the  casks, 
more  than  the  phrase  "good  order." 

The  last  clause  of  the  defendants'  proposition,  the  first  of 
which  we  have  just  considered,  that  in  order  to  recover,  the 
plaintiff  must  show  that  the  loss  was  by  want  of  diligence 
or  neglect  of  the  defendants,  is  placing  the  liability  of  a 
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common  carrier  in  the  same  category  of  an  ordinary  bailee. 
This  is  entirely  inconsistent  with  the  principles  applicable  to 
the  former,  and  cannot  be  admitted. 

Mceeptiona  overruled j  jvdgmerU  (m  the  verdict. 

Appleton,  Cutting,  Goodenow,  Davis  and  Kent,  JJ., 
concurred. 


Inhabitants  op  Tresoott  versus  Lorenzo  W.  Moan  S  dls. 

Ahbongh  the  proceedings  of  a  town  are  very  irregular  and  informal,  at  a  meet- 
ing where'atoofliorg,  treasurer  and  collector  of  taxes  are  elected,  and  taxes 
TOted  to  be  assessed,  yet  the  collector  is  legally  bound  to  pay  oyer  to  the 
treasurer  de  facto  all  taxes  Toluntarily  paid  to  him  by  the  tax  payers. 

Although  the  collector's  bond  is  inartiflcially  drawn,  and  is  yague,  indefinite 
and  uncertain,  yet  it  is  not  Toid,  if^  when  taken  in  connection  with  the  tax 
bills  and  other  evidence  in  the  case,  it  oontains  sufficient  to  give  it  force  and 
validity. 

A  collector's  bond  dated  August  15,  1854,  and  reciting  that  he  was  <*  chosen 
collector  of  taxes  for  the  year  next  ensuing,"  it  appearing  that  he  was  chosen 
in  1854,  that  his  tax  biUs  bear  date  that  year,  and  that  he  collected  that 
year's  tases,  will  be  deemed  to  hare  reference  to  the  municipal  year  1854, 

A  bond  obligating  the  oollector  "luthfully  to  discharge  his  duty  as  coUeotor," 
although  otherwise  defiBCtlYe,  is  sufficient  to  hold  him  to  pay  over  money 
which  he  has  actually  collected,  and  which  in  equity  belongs  to  the  town. 

On  Exceptions  to  the  ruling  of  Cutting,  J. 

Debt  on  a  bond  purporting  to  have  been  given  by  Moan 
as  collector  of  taxes  in  Trescott,  dated  August  15,  1854. 
Plea  rwji  est  Jhctumy  with  a  brief  statement. 

The  plaintiffis  introduced  the  bond  as  evidence,  signed  by 
Joseph  W.  Moan  as  principal,  and  J.  M.  Bell  and  W.  H. 
Leighton  as  sureties ;  also  a  book  purporting  to  be  the  as- 
sessors' record  of  taxes  for  the  town,  from  which  it  appear- 
ed that  state,  county  and  town  taxes  were  assessed,  and 
committed  to  Moan  as  collector,  by  a  warrant  dated  June 
10,  1854,  and  signed  by  J.  M.  Bell  and  W.  H*  Leighton  as 
assessors.    The  amount  assessed,  was  $1577,69. 
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Here  the  plainti£b  rested  their  case.  The  defendants  ob- 
jected, that  the  plamti£b  had  shown  no  breach  of  the  condi- 
tion of  the  bond.  But  the  Court  ruled  that  the  plaintiflb 
had  presented  a  prima  fade  lease. 

.  The  defendants  thereupon  introduced  in  eyidence  the  town 
records  of  Trescott  for  the  year  1854,  by  which  it  appeared 
that  the  annual  meeting,  in  March,  1854,  was  not  called  or 
notified  according  to  the  requirements  of  law ;  and  that  no 
town  clerk,  selectmen,  assessors,  treasurer,  constable  or  col- 
lector of  taxes  for  said  year  were  chosen,  qualified  and 
sworn,  as  required  by  law.  The  records  showed  that  James 
May,  Peter  Caraher  and  Stewart  McFadden  were. elected 
assessors;  and  that  Caraher  and  McFadden  were  sworn; 
also,  that  Joseph  M.  Bell,  Wm.  H.  Leighton  and  Stephen 
A.  Wilcox  were  chosen  as  selectmen,  and  sworn ;  but  they 
did  not  show  that  Bell  and  Leighton  were  chosen  or  sworn 
as  assessors.  They  showed  that  James  Saunders  was  chosen 
treasurer,  and  sworn;  and  that  Lorenzo  W.  Moan  was 
chosen  collector  of  taxe^,  and  sworn.  But  they  did  not 
show  in  what  manner  they,  were  chosen ;  or  that  the  oath 
required  by  law  was  administered  to  either  of  them ;  or 
that  either  Saunders  or  Moan  had  given  the  bond  required 
by  law.  They  showed  that  another  town  meeting  was  called, 
notified  and  held,  July  8,  1854,  and  that,  at  that  meeting, 
Joseph  M.  Bell  was  chosen  collector  of  taxes ;  but  it  did 
not  appear  that  he  was  sworn  as  collector,  or  acted  as  col- 
lector for  that.  year. 

The  defendants  introduced  Moan,  the  principal  defendant, 
as  a  witness,  and  he  testified,  amongst  other  things,  that 
many  refused  to  pay  their  taxes  as  illegal,  and  denied  that 
he  was  a  legal  collector ;  that  he  collected  in  all  $1080,64, 
and  paid  the  State  tax  $126,08,  the  county  tax  $121,22,  and 
about  $800  to  Saunders,  acting  treasurer ;  that  he  was  to 
have  six  per  cent,  of  his  collections  as  his  compensation, 
which,  on  the  amount  collected,  would  be  $64,83,  making 
in  all  $1112,13.     • 

Joseph  H.  Calkins,  the  town  agent,  James  Saunders,  act- 
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ing  treasurer  for  1854,  Isaac  H.  Esty,  acting  treasurer  for 
1859  and  1860,  with  the  treasurer's  book  of  accounts,  con- 
taining the  account  with  Moan  for  1854,  were  introduced  by 
the  plaintiffs  as  evidence ;  and  tended  to  show  that  Moan 
had  not  paid  on  the  town  taxes  so  large  a  sum  as  he  claimed 
to  have  paid,  and  that  he  had  not  paid  all  the  State  tax. 

The  material  parts  of  the  bond  are  given  in  the  opinion 
of  the  Court. 

The  defendants'  counsel  objected,  that  the  bond  in  suit 
was  not  in  the  form  required  by  law ;  that  it  was  never  ap- 
proved by  the  municipal  officers ;  that  it  had  been  mutilated 
or  altered,  and  was  void  for  its  uncertainty. 

But  the  Court,  for  the  purposes  of  this  trial,  overruled 
the  objections ;  and  decided  that  the  bond,  if  there  was 
proof  of  its  delivery,  was  binding  on  the  defendants. 

There  was  no  proof  that  Saunders  had  given  the  bond  re- 
quired by  law,  as  treasurer  for  1854.  And  the  defendants* 
counsel  contended  that  Saunders  was  not  a  legal  treasurer, 
or  authorized  by  law  to  receive  the  money  collected  by 
Moan ;  that  Moan  was  not  a  legal  collector  of  taxes,  and 
was  not  authorized  by  law  to  collect  them. 

But  the  Court  instructed  the  jury,  amongst  other  things, 
that,  as  the  bond  recites  that  Moan  was  legally  elected  col- 
lector of  taxes,  the  defendants  are  estopped  from  denying 
it ;  that,  by  the  records  of  the  annual  meeting  in  March,  the 
meeting  was  not  legally  called  and  warned,  the  town  .officers 
not  legally  chosen  and  qualified,  and  that  there  were  no 
legal  assessors  or  treasurer  for  that  year.  But,  if  the  tax- 
payers voluntarily  paid  their  taxes*  to  the  collector,  he  is 
boimd  to  pay  to  the  treasurer  de  facto  the  sums  collected ; 
that  they  should  look  at  the  town  records,  the  treasurer's 
book  containing  the  account  with  Moan,  the  evidence  of 
Saunders,  Calkins  and  Moan,  and  judge  whether  there  was 
anything  due  on  the  bond ;  and,  if  anything,  how  much. 
And  on  whatever  sum  they  found  due,  if  any,  to  allow  in- 
terest from  the  time  of  demand,  if  any  w^re  made ;  and,  if 
no  demand  were  made,  ihen  from  tlie  date  of  the  writ. 
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The  jury  returned  a  verdict  for  the  plamtiflfe  for  $196,46 ; 
and  the  defendants  excepted. 

J.  A.  Lowell^  for  the  defendants,  m  support  of  the  excep- 
tions. 

1.  The  Court  erred  in  ruling  that  the  plaintijSs  had  made 
out  a  prima  facie  case,  and  that  the  defendants  must  show 
performance  of  condition  of  the  bond.  The  plaintiff,  in 
their  declaration,  allege  a  breach,  which  the  defendants,  in 
their  specifications  of  defence,  deny.  The  plaintife  must 
then  produce  such  evidence  as  will  show  a  breach,  before 
the  defendants  can  be  held  to  show  performance.  A  denial 
on  the  part  of  the  defendants  is  sufficient,  until  the  plain- 
tiflfe  support  their  allegation  by  proof. 

2.  The  bond  was  not  in  legal  form,  and  was  vague,  indef- 
inite and  ambiguous.  For  what  year  was  the  collector  chos- 
en? ^VTiat  year  was  '^next  ensuing  "  to  August  15,  1854? 
The  meeting  in  March,  at  which  Moan  was  chosen  collector, 
was  illegally  notified,  and  no  ofiicers  were  then  legally 
elected.  At  a  subsequent  meeting,  another  collector  was 
chosen. 

3.  It  appeared  that,  at  the  March  meeting,  two  assessors 
were  chosen  and  sworn,  and  yet  the  taxes  were  not  assessed 
by  them,  nor  the  tax  lists  signed  by  either  of  them. 

4.  There  was  no  proof  that  Saunders  gave  bond  as  treas- 
urer for  1854,  or  was  authorized  to  receive  the  money  col- 
lected by  Moan,  or  that  Moan  was  authorized  to  collect  it. 
The  acting  collector  was  not  bound  to  pay  over  money  col- 
lected by  him,  to  a  person  who  was  not  legally  authorized 
to  receive  it.  Smith  v.  Readfiddy  27  Maine,  145 ;  Bearoe 
V.  Fosaetty  34  Maine,  575 ;  Mitchell  v.  Rockland^  41  Maine, 
863. 

B.  Bradbury i  for  the  plaintiffs,  in  reply. 

1.  The  defendants  pleaded  the  general  issue,  and  perform- 
ance of  the  conditions  of  tiie  bond.  The  plea  of  perform- 
ance i&  an  affirmative  plea,  and  imposes  the  burden  of  proof 
on  the  defendants. 
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2.  No  form  is  prescribed  for  a  ooUeotor's  bond.  He  is 
**to  give  a  bond  for  the  fidthftd  discharge  of  his  duty."  The 
bond  of  Moan  conformed  to  this  requirement.  The  bond 
was,  in  effect,  approved  by  the  selectmen,  and,  if  not,  the 
defendants  have  no  right  to  complain. 

3.  This  action  on  the  bond  can  be  maintained,  although 
the  tax  was  raised  at  an  illegal  meeting,  Ford  v.  Clough^ 
8  Greeal.,  335;  and  .although  the  assessors  were  illegally 
chosen.    Johnson  v.  Goodrich^  15  Maine,  29. 

4.  Moan's  bond  bound  him  to  pay  the  money  he  collected 
^  to  the  treasurer  named  in  his  warrant  "  James  Saunders 
was  named  in  his  warrant  as  treasurer.  To  him,  Moan  paid 
in  part  the  money  he  had  collected,  thereby  recognizing  his  * 
authority.  Kdlar  v.  Savage^  20  Maine,  199 ;  Orono  v. 
Wedgewood^  44  Maine,  50. 

The  opinion  of  the  Court  was  drawn  up  by 

Rice,  J. — Debt  on  a  collector's  bond.  The  bond,  the 
execution  of  which  does'  not  seem  to  have  been  contested, 
bears  date  August  15,  1854,  and,  among  other  things,  re- 
cites that,  "  whereas  the  said  Lorenzo  W.  Moan  was  duly 
chosen  collector  of  taxes  for  the  year  next  ensuing,  and 
make  up  his  collections  complete. 

"  Now  if  the  said  Lorenzo  W.  Moan  shall  faithfully  dis- 
charge his  duty  as  collector,  and  pay  in  to  the  treasurer 
named  in  his  warrant  from  the  assessors,  the  sums  therein 
named,  at  the  times  specified,  then  this  obligation  to  be 
void.** 

Evidence  was  also  introduced  by  the  plaintiff,  tending  to 
show  that  a  warrant,  purporting  to  have  been  issued  by  the 
assessors,  was  put  into  the  hands  of  the  collector,  containing 
a  Ust  of  the  state,  county  and  town  taxes,  amounting  in  the 
aggregate  to  $1577,69.  The  record  of  the  assessment  was 
dated  June  10,  1854. 

Here  the  plaintiffs  stopped,  tlie  Court  ruling,  against  the 
objections  of  the  defendants,  that  a  prima  facie  case  had 
been  made  for  the  plaintiffs.    It  may  well  be  doubted,  had 


Digitized  by 


Google 


352  EASTERN  DISTRICT. 

Inhabitants  of  Tresoott  v.  Moan. 

tiie  case  rested  here,  whether  the  action  could  have  been 
maintained.  The  plaintiffs  had  then  shown  no  money  in  the 
hands  of  the  collector  which  had  been  paid  voluntarily  by 
the  citizens ;  nor  had  they  shown  that  he  had  been  furnish- 
ed with  such  a  warrant  as  would  authorize  him  to  enforce 
the  collection  of  taxes.  To  render  him  liable  upon  his  bond 
for  omitting  to  act,  they  must  show  that  he  had  been  armed 
with  a  legal  warrant,  by  which  collection  could  be  enforced. 
When  they  rested  their  case,  they  had  done  neither  that  nor 
shown  money  in  his  hands. 

The  defendants,  however,  being  under  no  legal  compul- 
sion to  move;  having  had  no  testimony  excluded,  volunta- 
rily introduced  testimony  by  which  it  appeared  that  Moan 
had,  as  matter  of  fact,  received  the  bills  of  assessment  and 
had  proceeded  and  collected  large  sums  of  money  thdreon, 
by  the  voluntary  payments  of  the  citizens,  which  he  con- 
tended had  been  duly  accounted  for  with  the  town.  This 
presented  the  parties  in  a  new  attitude.  The  question  now 
presented  was,  whether  the  money  thus  voluntarily  paid  by 
the  citizens  in  discharge  of  their  taxes,  had  been  paid  over 
according  to  the  conditions  of  the  bond.  On  this  point  the 
case  finds  there  was  testimony  on  both  sides.  And  the 
Judge,  in  view  of  that  evidence,  instructed  the  jury  that, 
if  the  tax  payers  voluntarily  paid  their  tAxes  to  the  collec- 
tor, he  is  bound  to  pay  the  treasurer  de  facto  the  sums  col- 
lected, and  that  they  should  look  at  the  town  records,  the 
treasurer's  book  containing  the  account  with  Moan,  the  ev- 
idence of  Saunders,  Calkins  and  Moan,  and  judge  whether 
there  was  anything  due  on  the  bond ;  and,  if  anything,  how 
much  ? 

This  instruction,  in  view  of  the  whole  evidence,  is  unob- 
jectionable. 

But  it  is  contended  that  the  proceedings  of  the  town  were 
irregular,  informal  and  illegal.  This  is  manifestly  true.  It 
is  not  often  that  such  a  medley  of  irregularities  are  exhibit- 
ed in  the  proceedings  of  our  municipal  corpprations.  But 
the  question  is,  are  these  irregularities  of  such  a  character  as 
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to  exonerate  the  defendants  from  paying  over  money  which 
they  have  collected  by  virtue  of  tliose  proceedings,  from  the 
citizens,  and  to  which  they  have  no  title,  equitable  or  legal? 
The  authorities,  as  well  as  every  moral  principle,  negative 
such  a  proposition.  Ford  v.  Clofiffhy  8  Maine,  834 ;  John- 
son V.  Goodrich^  15  Maine,  29;  Kdlar  v.  Savage^  20 
Maine,  199 ;  Orono  v.  Wedgetcoodj  44  Maine,  49: 

But,  again,  it  is  said  that  the  bond  itself  is  void,  being  so 
vague,  indefinite  and  uncertain  that  no  legal  rights  or  liabil- 
ities can  be  predicated  upon  it.  That  the  bond  is  inartifi- 
cially  drawn  is  manifest ;  but  we  think  it  contains  elements 
sufficient  to  give  it  force  and  validity,  especially  when  taken 
in  connection  with  the  tax  bills  and  other  evidence  in  the 
case.  It  bears  date  Aug.  15,  1854,  and  recites  that  Moan 
was  duly  chosen  collector  of  taxes  for  the  year  next  ensuing. 
The  tax  bills  bear  date  in  1854,  and  this  evidence  tends  to 
show  that  he  was  elected  in  1854.  He  also  collected  the 
tax  of  that  year.  The  bond,  therefore,  must  be  deemed  to 
have  reference  to  the  municipal  year  1854.  By  the  terms 
of  the  bond  he  was  ''faithfully  to  discharge  his  duty  as  col- 
lector." This  required  him  tp  pay  over  the  money  which 
he  actually  collected,  and  which  in  equity  and  good  con- 
science belonged  to  the  town.  The  defence  is  technical  in 
its  character,  and  though  the  defects  in  the  proceedings  of 
the  town  are  numerous,  they  are  not  of  such  a  character  as 
will  authorize  the  defendants  to  take  refuge  behind  them 
and  thereby  enable  their  principal  to  hold  money  to  which 
he  is  not  entitled.  There  is  no  evidence  that  the  bond  has 
been  altered  since  its  execution.  Indeed  that  ground  of  de- 
fence as  contained  in  the  specifications  has  been  erased. 
Exceptions  overruled.  — Judgment  on  verdict. 

Tennby,  C.  J.,  Appleton,  Cutting,  Mat  and  Kent, 
JJ.,  concurred. 

Vol.  l.  45 
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Ebed  Wilder  versus  Andrew  Sprague. 

The  defendant  accepted  an  order  for  the  payment  of  a  speoifted  eum  **  when  he 
sold  certain  wharf  logs."  Three  years  after  its  acceptance,  a  snit  was 
brought  upon  the  order,  and  the  defendant  was  permitted  to  show  his  in- 
ability  to  effect  a  sale  of  the  logs,  notwithstanding  he  had  used  all  conmton 
and  ordinary  means  to  do  so. 

The  question  of  unreasonable  delay  in  making  the  sale  was  properly  submitted 

to  the  jury. 
* 

Exceptions  from  the  ruling  of  Cuttino,  J., — and  on 
motion  to  set  aside  the  verdict  as  being  ags^inst  law,  &c. 

This  was  an  action  of  assumpsit,  against  the  defendant  as 
acceptor  of  an  order  drawn  by  one  Wilbur  in  fevor  of  Bela 
Wilder  &  Co.,  payable  when  he  shall  sell  certain  specified 
wharf  logs. 

This  suit  was  commenced  by  the  plaintiff,  as  surviving 
partner,  more  than  three  years  after  the  defendant's  accept- 
ance. 

At  the  trial,  in  defence,  it  was  contended  that  the  logs  had 
not  been  sold,  although  the  defendant  had  used  all  common 
and  ordmary  means  to  sell  them,  and  testimony  was  ad- 
mitted, subject  to  objection,  tending  to  prove  such  to  be  tiie 
&ct. 

The  plaintiff's  objection  to  the  admission  of  such  testi- 
mony was  upon  the  ground  that  the  order  was  payable  ab- 
solutely, and  that  the  lapse  of  time,  between  the  date  of  the 
order  and  that  of  the  writ,  was  sufficient  to  exclude  such 
testimony.    The  verdict  was  for  the  defendant. 

Bradbury  &  Smarts  for  the  plaintiff,  cited  in  argument 
Sawyer  v.  HammaUj  15  Maine,  40 ;  Howe  v.  HurUingUmj 
15  Maine,  350 ;  Sears  v.  WrigJU,  24  Maine,  278. 

C.  R.  Whidden,  for  the  defendant,  argued  that  the  cases 
cited  from  15th  Maine  Reports  were  not  in  conflict  with  the 
ruling  in  the  case  at  bar ;  that  the  case  of  Sears  v.  Wright 
was  distinguishable  from  this,  in  this  important  partio- 
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ular,  that  tiiere.  ike  logs  had  been  sold  and  the  only  point 
decided  related  to  the  admissibility  of  parol  testimony  to 
explain  and  vary  the  written  agreement. 

That  the  questions  at  issue  involved  matters  of  fact,  he 
cited  1  Stark.  Ev.,  452,  454.  The  case  was  properly  sub- 
mitted to  the  jury.  Howe  v.  Huntington^  15  Maine,  350 ; 
mU  V.  ffobart,  16  Maine,  164;  Porter  v.  Blood,  5  Pick., 
54;  Bradford  v.  Brewy  5  Met.,  188. 

The  opinion  of  the  Court  was  drawn  up  by 

Apfleton,  C.  J. — This  is  an  action  of  assumpsit  against 
the  defendant  upon  his  acceptance  of  an  order  of  the  follow- 
ing tenor.  '^  Pembroke,  Feb.  25,  1856. 

**Mr.  Andrew  Sprague : — Please  pay  to  Bela  Wilder  & 
Co.,  or  order,  thirty-one  dollars,  when  you  sell  the  wharf 
logs  I  have  hauled  for  you  this  winter. 

''Josiah  E.Wilbur. 

"Accepted. — Andrew  Sprague.^ 

This  action  was  commenced  Sept.  20,  1859.  More  than 
three  years  had  elapsed  between  the  date  of  the  defendant's 
acceptance  and  the  bringing  of  this  suit.  Had  the  case  rest- 
ed here,  the  plaintiff  would  have  been  entitled  to  recover. 
The  remarks  of  Mr.  Justice  Colebedoe,  in  Boe  v.  Ulphj 
66  E.  0.  L.,  208,  where  the  Court,  thinking  the  delay  un- 
reasonable, ordered  judgment  for  the  plaintiff,  would  not 
have  been  inapplicable.  "  Prima  facie  that  was  an  unreas- 
onable delay ;  and  it  lay  upon  the  defendant  to  account  for 
it.  He  did  not  do  it ;  and  there  being  no  evidence  to  show 
that  the .  delay  was  reasonable,  the  jury  should  have  been 
directed  to  find  for  the  plaintiff;  and  the  verdict  must  be 
entered  for  him  accordingly." 

The  defendant  was  permitted  to  show  that  the  logs  had 
not  been  sold,  and  that,  notwithstanding  he  had  used  all 
common  and  ordinary  means  to  sell  tiiem,  he  had  been  una- 
ble to  effect  a  sale.  To  the  introduction  of  this  proof  ex- 
ceptions were  taken. 

The  promise  was  to  pay  when  the  logs  should  be  sold. 


Digitized  by  VjOOQ IC 


856  EASTERN  DISTRICT. 

•Wilder  o.  Sprague. 

The  defendant  cannot  be  permitted  to  escape  liability  by 
refusing  to  sell,  or  by  the  neglect  of  the  common  or  ordinary 
means  to  effect  a  sale.  This,  too,  should  be  done  in  a  reas- 
onable time.  But  the  Court  cannot  know  the  limit  of  time 
within  which,  by  the  exercise  of  common  and  ordinary  care, 
a  quantity  of  wharf  logs  could  be  sold.  The  circumstances 
of  each  year  may  vary.  What  is  a  reasonable  time  must 
depend  upon  the  fluctuating  contingencies  of  commerce. 
The  market  may  vary.  The  demand,  for  the  time  being, 
may  cease.  Inability  to  sell,  accompanied  with  reasonable 
efforts  to  effect  a  sale,  by  the  very  terms  of  the  acceptance, 
cannot  and  do  not  make  the  defendant  liable.  The  failure 
to  sell,  to  charge  him,  must  have  been  through  his  defiult. 
The  defendant  did  not  agree  to  pay,  if,  using  all  reasonable 
means,  he  could  not  effect  a  sale,  nor  could  the  plaintiff 
have  expected  he  should. 

The  Court-  cannot  define  the  precise  termination  of  what 
would  be  a  reasonable  time  in  which  to  have  sold.  What 
is  a  reasonable  time  is  a  variable  quantity.  Upon  the  facts 
before  the  jury,  the  instructions  given  were  correct.  At  any 
rate  they  are  not  the  subject  of  exception. 

The  case  of  Sears  v.  Wrighty  24  Maine,  278,  varies  in 
very  material  respects  from  the  one  now  before  us. ,  There 
the  logs  had  been  manufactured  into  boards  and  the  boards 
had  been  sold  before  the  suit  was  commenced.  Parol  evi- 
dence was  offered  to  vary  the  meaning  of  the  written  con- 
tract entered  into  by  the  defendant  and  was  excluded.  The 
exclusion  was  adjudged  proper.  As  the  defendant,  in  that 
case,  had  long  before  manufactured  t&e  logs  into  boards,  it 
was  impossible  to  show  the  logs  could  not  have  been  sold, 
if  they  had  not  been  manufactured.  The  similarity  between 
the  cases  is  apparent  rather  than  real. 

Exceptions  and  motion  overruled. 

RiOE,  Cutting,  EIent  and  Walton,  JJ.,  concurred. 
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Bendol  Whidden  versus  Jambs  Belmore  cS  al. 

The  parties  entered  into  a  written  contract,  by  which  the  plaintiff  agreed  to 
saw  a  certain  qoantity  of  logs  **  as  fsBt  as  they  came  into  the  boom  and  can 
be  sawed,"  at  a  specified  price  per  M  feet;  **to  be  sawed  the  present  sea- 
son." And  the  defendants  offr^ed  to  pa^  therefor  the  price  abore  named,  tht 
plaintiff  **  to  have  all  the  slabs  :"  in  a  suit  by  him  for  damages  occasioned 
by  the  non-delivery  of  a  portion  of  the  logs  to  be  sawed,  —  it  wom  held,  that 
it  was  not  optional  with  the  defendants  to  deUrer  a  part  only  of  the  logs,  if 
the  whole  came  into  the  boom ;  but  that  it  was  obrionsly  impUed  by  tht 
terms  of  the  contract,  that  the  whole  number  named  therein  should  be  de- 
livered. 

Exceptions  from  the  ruling  of  Davis,  J. 

The  contract  sued  on  in  tliis  action  (the  substance  of 
which  is  indicated  in  the  above  note)  appears  entire  in  the 
,  opinion  of  the  Court, 

From  the  bill  of  exceptions/  it  appears  that  the  defend- 
ants had  a  gang  sawmill  on  the  English  side  of  the  river, 
and  that,  at  least  three  hundred  thousand  feet  of  spruce, 
pine,  and  hemlock  logs  belonging  to  them,  suitable  to  be 
sawed  in  a  single  sawmill,  came  into  the  boom. 

A  witness  called  by  the  defendants  testified  that  they  di- 
rected Jiim  to  turn  out  logs  for  Whidden  to  saw — enough 
to  keep  the  mill  running.  He  turned  logs  into  the  side 
boom  on  the  American  side,  enough,  as  he  supposed,  to 
keep  the  mill  employed.  The  defendants  had  a  stock  of 
logs  all  that  season  in  the  boom ;  the  mill  ^ould  saw,  in  a 
season,  from  500  M  to  700  M.  It  laid  still  that  season  for 
want  of  logs. 

There  was  evidence  tending  to  show  that  the  quantity  of 
logs  sawed  by  the  plaintiff  under  the  contract  was  from  127 
M  to  180  M, — for  which  he  had  been  paid.  That  plain- 
tiff's mill  was  in  good  order  and  properly  manned  during 
sawing  season ;  that  the  defendants  did  actually  frunish  the 
300  M  feet  of  logs  according  to  the  contract,  and  that  they 
were  not  all  sawed.  Also,  evidence  tending  to  prove  that 
the  facts  were  otherwise. 
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The  jury  T^ere  instructed  that,  under  the  contract,  the 
plamtiff  could  recover  in  this  action,  as  now  brought,  only 
for  the  quantity  of  logs  actually  sawed  by  him  for  the  de- 
fendants ;  but  that  he  might  recover  an  additional  price  for 
the  sawing  and  was  not  restricted  to  the  contract  price,  if 
the  defendants  had  not  performed  their  contract,  by  furnish- 
ing the  logs  as  was  contemplated  by  the  parties  in  accord- 
ance with  the  usual  course  of  business ;  but  that  no  damages 
could  be  recovered  in  this  action,  for  the  failure  of  the  de- 
fendants to  deliver  the  whole  quantity  of  300  M  feet  of  logs 
named  in  the  contract. 

The  plaintiff  not  being  satisfied  with  the  amount  of  dam- 
ages assessed  for  him  by  the  jury,  excepted  to  the  foregoing 
instructions. 

Bradbury,  for  the  plaintiff. 

F.  A.  Pikey  for  the  defendants. 

The  opinion  of  the  Court  was  drawn  up  by 

Appleton,  C.  J. — This  suit  is  brought  to  recover  dam- 
ages for  the  non-performance  of  a  contract  which  is  in  the 
following  terms. 

^  This  agreement  between  Rendol  Whidden  on  the  one 
part  and  Belmore  &  Young  on  the  other  part,  witnesseth, 
that  said  Whidden  agrees  to  saw  three  hundred  thousand 
feet  of  spruce,  pine  and  hemlock  logs,  ew  fast  as  they  come 
into  the  boom  and  can  be  sawed,  as  well  as  any  such  logs  are 
sawed  on  the  river,  and  in  such  dimensions  as  said  Belmore 
&  Young  direct,  at  the  rate  of  one  dollar  and  twenty-five 
cents  per  M  feet.  Said  logs  to  be  sawed  the  present  season, 
by  the  single  saw.  And  said  Belmore  &  Young  agree  to 
pay  said  Whidden  one  dollar  and  ^(h  per  M  as  above,  paya- 
ble at  the  time  each  hundred  thousand  is  sawed,  in  a  three 
months  draft.  It  is  understood  also  that  all  the  slabs  shaU 
belong  to  the  said  Whidden.  "Belmore  &  Young, 

"Calais,  March  29,  '53.  "Kendol  Whidden. 

"Witness— Wm.  Kmney." 
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There  was  evidence  tending  to  show  that  the  quantity  of 
logs  specified  in  the  contract  came  into  the  boom.  A  por- 
tion of  those  were  delivered  to  the  plaintiff  to  be  sawed^ 
and  the  non-delivery  of  the  residue  constitutes  an  alleged 
breach  of  the  contract. 

The  presiding  Judge,  (among  other  instructions  not  ex- 
cepted to,)  instructed  the  jury  *^that,  under  the  contract  in 
suit,  tbe  plaintiff  could  recover,  in  this  action,  as  now 
brought,  only  for  the  quantity  of  logs  actually  sawed  by  him 
for  the  defendants ;  but  that  he  might  recover  an  additional 
price  for  the  sawing,  and  was  not  restricted  to  the  contract 
price  if  the  defendants  had  not  performed  their  contract,  by 
furnishing  the  logs  at  such  a  place  as  was  contemplated  by 
the  parties  in  accordance  with  the  usual  course  of  business ; 
but  that  no  damages  could  be  recovered  in  this  action  for  the 
fEulure  of  the  d^endants  to  deliver  the  whole  quantity  of 
300  M  feet  of  logs  named  in  the  contract.^' 

If  it  was  at  the  option  of  the  defendants  to  deliver  such 
portion  of  the  logs  as  they  should  choose,  they  would  not 
violate  their  contract  by  omitting  to  deliver.  The  plaintiff 
would  not  therefore  be  entitled  to  extra  compensation  for 
that  cause.  The  material  and  controlling  question  is, 
whether  or  not  the  defendants  were  bound  to  deliver  the 
whole  of  300  M  feet  of  logs  named  in  the  contract. 

By  the  agreement  between  the  parties,  Whidden  agreed 
to  saw  three  hundred  thousand  feet  of  spruce,  pine  and 
hemlock  logs,  "ew  fast  as  they  came  into  the  boom  and  can 
be  sawedJ^  He  must  have  his  men  and  mill  ready  to  per- 
form this  contract.  He  could  not  perform  it  without  a  cor- 
responding delivery  of  the  logs.  The  plaintiff  was  to  have 
**all  the  slabs."  But  to  give  him  the  slabs,  the  logs  must  be 
sawed  in  his  mill.  It  was  never  the  understanding  that  he 
was  to  go  elsewhere  to  procure  them.  Now  was  this  con- 
tract unilateral?  Was  Whidden  under  obligation  to  be  at 
all  times  ready  to  saw,  and  the  defendants  to  be  under  no 
obligation  to  furnish  the  logs  to  be  sawed?    Or  was  the 
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contract  reciprocal — the  plaintiff  to  saw  and  the  defendants 
to  furnish  the  logs  to  be  sawed  ? 

The  necessary  implication  from  the  whole  contract  is,  that 
the  defendants  should  deliver  the  logs  to  be  sawed  **as  £Etst 
as  they  came  into  the  boom,"  as  without  such  delivery  the 
plaintiff  could  not  perform  his  part  of  the  agreement.  In 
Pordage  v.  Cole^  (1  Saund.,  319,)  the  marginal  abstract  is  as 
follows : — *' If  it  be  agreed  between  A  and  B  that^B  shall 
pay  A  a  sum  of  money  for  his  lands,  and  on  a  particular 
day  J  these  words  amount  to  a  covenant  by  A  to  convey 
the  lands ;  for  agreed  is  the  word  of  both,''  &c.  In  Barton 
V.  McLane^  5  Hill,  256,  F  agreed  to  let  B  have  privilege 
for  a  specified  time  of  cleansing  ore  at  F's  forge,  and  of 
using  a  certain  amount  of  surplus  water  for  that  piupose ; 
B  agreeing  to  erect  machinery  therefor,  and  to  famish  F 
with  so  much  cleansed  ore  as  might  be  wanted  in  stocking 
his  forge  at  a  price  stated.  It  was  held  that  the  latter  clause 
of  the  agreement  was  mutually  binding,  and  that  F  could 
not  legally  refuse  to  accept  and  pay  for  the  ore  contemplated 
by  it.  The  word  agreement  necessarily  imports  two  parties ; 
and  when  one  party  agrees  to  sell  his  farm  to  another  for  a 
stipulated  price,  and  both  parties  sign  the  agreement,  there 
is  a  promise  by  the  purchaser  to  purchase  the  &rm  and  pay 
for  it,  the  consideration  specified,  as  clearly  implied  as 
though  it  were  expressed  in  words.  Richards  v.  JEdick^  17 
Barb.,  261.  '*The  first  objection  to  the  first  count  in  the 
complaint,"  observes  Gridlet,  J.,  in  delivering  the  opinion 
of  the  C^urt,  ^is  founded  on  the  allegation  that  the  agree- 
ment contains  no  promise  or  engagenxent  of  the  defendant 
to  purchase  or  to  pa/  for  the  plaintiff's  farm.  It  is  true 
there  is  no  eaipress  contract  to  that  effect  found  in  the  agree- 
ment ;  but  in  my  opinion  there  is  a  clear  implication  of  one. 
*  *  Now  this  is  an  agreement  inter  partes  and  is  signed  by 
both.  The  word  agreement  necessarily  imports  two  parties^ 
one  to  sell  and  one  to  buy,  and  when  Richards  agrees  to  sell 
his  fiBum  to  Edick  for  $1700,  and  240  acres  of  land  owned 
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by  Edick  in  the  State  of  Illinois,  and  Edick  signs  the  agree- 
ment, there  is  a  promise  to  purchase  and  pay  for  the  farm, 
the  considemtion  expressed,  as  clearly  implied  as  though  it 
were  expressed  in  words."  So,  in  Sampson  v.  Eastei*byj  17 
E.  C.  L,,  428,  when  a  lease  of  an  imdivided  third  part  of 
certain  mines  contained  a  recital  of  an  agreement  made  by 
the  lessee  with  the  lessor,  and  the  owners  of  the  other  two- 
thirds,  for  pulling  down  an  old  smelting  mill  and  building 
another  of  larger  dimensions,  and  the  lease  contained  a 
covenant  to  keep  the  new  mill  in  repair,  and  so  leave  it  at 
the  expiration  of  the  term,  btit  did  not  contain  a  covenant  to 
build  U: — Held,  that  such  covenant  was  to  be  implied. 

The  defendants  ^  agree  to  pay  said  Whidden  one  'dollar 
-^V  per  M  as  above^  payable  at  the  time  each  hundred 
thousand  is  sawed."  This  implies  the  lumber  was  to  be  de- 
livered as  above — that  is,  "a«  fast  as  they  come  into  the 
boom  and  can  be  sawed."  It  could  never  have  been  the 
meaning  of  the  parties  that  Whidden  was  to  be  in  readi- 
ness to  saw,  and  the  defendants  were  to  be  at  liberty  to  de- 
liver any  logs,  or  none  at  all,  as  thqy  should  deem  advisable. 
The  quantity  to  be  sawed,  the  price  per  thousand  feet,  and 
the  time  of  payment,  are  all  set  forth  in  the  agreement. 
The  defendants  had  exacted  certain  obligations  from  the 
plaintiff  which  he  could  not  perform  without  certain  acts 
on  their  part.  We  think  the  defendants  have  agreed  to 
deliver  the  plaintiff  to  saw,  "  three  hundred  thousand  feet  of 
pme,  spruce  and  hemlock  logs  as  fast  as  they  come  into  the 
l>bom  and  can  be  sawed."  This  is  obviously  implied  by  the 
terms  of  the  contract  and  the  parties  must  so  have  intended. 

Exceptions  sustained. 

CuTTiNO,  Davis,  Kent,  Walton  and  Dickerson,  JJ., 
concurred. 

Vol.  l,  46 
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Titus  P.  Fenlason  versus  Benjamin  R.  Rackliff. 

In  an  action  for  trover,  the  mere  denial  of  oonYersion  in  the  specifications  of 
defence  is  only  equivalent  to  a  plea  of  the  general  issue,  and  is  not  sufficient ; 
but  if  facts  are  alleged,  which,  if  proved,  would  support  such  plea,  the  plain- 
tiff will  be  required  to  prove  the  conversion :  — 

As, — where  the  speciftcations  set  forth  that  the  buildings  which  are  the  sub- 
jects of  controversy,  **  were  at  the  time  of  the  alleged  converaion,  the  pro- 
perty of  R.,  and  a  part  of  his  real  estate." 

Having  contracted  to  purchase  a  farm,  F.  erected  buildings  thereon ;  and  after 
thirteen  years  occupation,  abandoned  the  feurm,  which  the  owner  afterwards 
sold  and  conveyed  to  R.,  against  whom  F.  brought  trover  for  conversion  of 
the  bttildings,  R.  having  sold  and  conveyed  the  farm  to  another  person  :  — 
held,  that  the  buildings  passed  to  R.  as  a  part  of  the  real  estate,  notwith- 
standing R/s  grantor  may  have  verbally  agreed  with  F.  that  they  were  per- 
sonal property ;  —  for  the  title  to  real  estate,  of  a  subsequent  purchaser,  can- 
not be  affected  by  such  a  verbal  agreement. 

Exceptions  from  the  ruling  of  Rice,  J., — also  on  mo- 
tion to  set  aside  the  verdict. 

Walker f  for  the  plaintiff. 

O.  F.  Talbot^  for  the  defendant. 

The  opinion  of  the  Court  was  drawn  up  by 
Davis,  J. — In  1846  the  plaintiff  contracted  for  the  pur- 
ehase  of  a  farm,  on  which  there  was  a  house  and  a  bam. 
He  afterwards  sold  and  removed  the  bam,  and  erected 
another  in  its  place  ;  and  another  small  house  was  purchased 
by  him,  moved  upon  the  farm,  and  left  standing  upon 
blocks,  but  not  otherwise  attached  to  the  soil. 

Aft«r  twelve  or  thirteen  years,  the  plaintiff  being  unable 
to  pay  for  the  farm,  voluntarily  abandoned  it,  still  claiming 
to  own  the  buildings  as  personal  property.  The  owner  of 
the  land  thereupon  sold  the  premises  to  the  defendant, 
Benjamin  R.  Rackliff,  by  his  deed  dated  Nov.  12,  1858 ; 
and  the  defendant  sold  to  Philip  H.  Rackliff,  Nov.  25, 1859. 
The  plaintiff  claims  that  this  sale  was  a  conversion  of  the 
buildings ;  and  he  has  brought  this  action  of  trover  therefor. 
Upon  the  trial  the  verdict  was  for  the  defendant. 
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The  defendant  in  his  specifications  alleged  *Hhat  the  build- 
ings, at  the  time  of  the  alleged  conversion,  were  the  pro- 
perty of  Philip  H.  Rackliff,  and  a  part  of  his  real  estate." 
The  plaintiff  claimed  that  this  was  no  denial  of  the  conver- 
sion, and  that  it  was  not  incumbent  on  him  to  prove  it ;  but 
the  Court  ruled  otherwbe. 

It  is  not  necessary  that  specifications  of  defence  should  be 
equivalent  in  terms  to  a  technical  plea,  though  they  state 
the  grounds  of  defence  more  particularly.  What  would  be 
sufBcient  for  a  plea  might  be  insufficient  for  specifications  of 
defence.  Hart  v.  Hardy,  42  Maine,  196:  And  it  is  equal- 
ly true  that  what  would  be  bad  as  a  plea  might  be  good  as  a 
specification  of  the  defence.  The  allegation  that  the  plain- 
tiff did  not  own  the  property  sued  for,  but  that  it  was  the 
property  of  Philip  H.  Rackliff,  and  a  part  of  his  real  estate, 
is  a  specification  of  facts  to  support  a  plea  denying  a  con- 
version, rather  than  such  a  denial.  That  they  would,  if 
proved,  sustain  such  a  plea,  there  can  be  no  doubt.  If  the 
specificatipns  had  merely  denied  the  alleged  conversion,  they 
would  have  been  insufficient,  as  being  merely  equivalent  to 
a  plea  of  the  general  issue.  But,  as  they  set  out  the  facts 
to  be  proved  in  support  of  such  a  plea,  they  are  sufficient ; 
and  the  ruling  of  the  Court  was  connect. 

The  counsel  for  the  plaintiff  requested  the  Court  to  in- 
struct the  jury  that,  if  any  of  the  "buildings  were  placed  on 
the  land  without  the  consent  of  the  owner,  yet  if  he  and  the 
owner  of  the  buildings  agreed  that  the  buildings  were  per- 
sonal propeity,  they  would  become  so;  and  the  owner's 
deed  of  the  land  would  not  pass  the  title  to  the  buildings." 

There  was  no  evidence  in  the  case  to  warrant  any  such  in-  * 
struction.     The  most  that  can  be  claimed,  upon  the  plain- 
tiff's own  testimony,  is,  that  the  grantor  of  the  defendant 
assented  to  the  opinion  that  he  did  not  own  the  buildings,  be- 
cause they  were  personal  propei*ty,  belongipg  to  the  plaintiff. 

But  the  requested  instruction  was  intrinsically  unsound 
and  erroneous.  Beal  estate  cannot  be  converted  into  per- 
sonal property  by  a  mere  parol  agreement,  so  as  to  defeat 
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the  title  of  a  subsequent  purchaser.  If  one  having  a  good 
record  title  to  a  dwellinghouse  could  have  it  taken  ffom  him 
and  removed,  upon  proof  that  a  prior  owner  had  sold  it  as 
personal  property,  when  in  fact  it  was  not  personal  pro- 
perty, it  would  overturn  all  security  in  such  titles. 

Motion  and  exceptions  overruled. 

Appleton,  C.  J.,  Cutting,  Kent  and  Walton,  JJ.,  con- 
curred. 


COUNTY  OF  HANCOCK, 


George  N.  Black  versics  JosEiffl  T,  Grant. 

Where  a  deed  of  part  of  a  township  refers  to  a  surrey  and  plan  If  the  town- 
ship by  A  and  B,  surveyors,  and  it  appears  that  A  and  B  have  never  made 
any  survey  and  plan  jointly,  but  after  A  had  surveyed  the  exterior  lines  of 
the  township,  B  took  A's  field  notes,  surveyed  the  interior  lines,  and  made  a 
plan  of  the  township,  and  it  is  shown  that  other  deeds  have  been  made  by 
the  same  grantor,  with  a  similar  reference  under  like  circumstances,  the  plan 

*  and  survey  made  by  B,  with  the  help  of  A's  field  notes,  may  be  regarded  as 
the  one  referred  to  in  the  deed. 

Where  a  deed  conveys  the  south  half  of  a  lot  of  land  in  a  township,  **  butted 
and  bounded  as  follows,"  and  then  proceeds  to  describe  the  whole  of  the 
south  half  of  the  township,  up  to  the  south  line  of  land  deeded  to  G,  (the 
owner  of  the  north  half,)  it  will  be  construed  to  convey  the  south  half  of 
the  township,  as,  in  a  case  of  doubtful  construction,  a  deed  is  to  be  construed 
most  strongly  against  the  grantor,  and  in  favor  of  the  grantee. 

A  tenant  who  has'been  in  possession  for  years,  may  maintain  an  action  of  tres- 
I  against  an  intruder  who  has  no  title. 


Trespass  quare  clausuniy  for  cutting  trees  on  part  of  tawn- 
ehip  No.  21,  Middle  division,  Hancock  county.  Plea  gen- 
eral issue. 

The  plaintiflF  claims  tiie  southerly  half  jof  said  township, 
under  a  deed  to  him  by  Joseph  R.  IngersoU  and.  others, 


Digitized  by  VjOOQ IC 


HANCOCK,  1862,  365 

Black  V.  Grant 

trustees,  by  their  attorney,  John  Black,  dated  Sept.  8, 1853, 
conveying  to  him  "  the  south  half  of  a  certain  lot"  of  land, 
lying  in  township  No.  21,  "and  butted  and  bounded  as; fol- 
lows :" — the  boundaries  given  are  the  exterior  lines  of  the 
township  on  three  sides,  and  on  the  fourth  (north)  side  by 
"land  sold  to  James  Grant." 

The  defendant,  as  heir  of  James  Grant,  deceased,  owns 
tiie  northerly  half  of  the  same  township,  under  deed  of  the 
same  trustees,  dated  Dec.  1,  1847.  The  description  is 
given  in  the  opinion  of  the  Court. 

The  evidence  with  regard  to  the  plans  and  surveys  will 
be  seen  in  the  opinion,  so  far  as  important. 

The  defendant  testified  as  to  conversations  he  had  with 
Col.  John  Black,  about  the  time  the  deed  was  made ;  Black 
told  him  the  minutes  of  Dodge's  survey  had  not  been  re- 
turned to  him.  Defendant  did  not  know  of  Dodge's  survey, 
until  after  his  father  took  a  bond  for  the  conveyance  of  the 
land,  and  had  made  some  payments ;  did  not  know  of  a  plan 
until  the  Mai ;  discovered  that  Dodge's  center  line  did  not 
give  them  naif  of  the  township  in  1859,  and  told  the  plain- 
tiff of  it ;  the  plaintiff  said  there  was  a  discount  made  on 
the  notes,  and  the  defendant  had  all  he  paid  for. 

The  alleged  trespass  was  by  cutting  trees  on  land  south 
of  the  center  line  marked  out  by  Dodge's  .survey  and  ^plan, 
but  not  south  of  the  true  center  of  the  township. 

The  case  was  heard  before  Rice,  J.,  at  J/isi  Pritis^  and 
the  facts  reported  for  the  full  Court  to  determine,  upon  the 
law  and  facts,  what  the  rights  of  the  parties  are,  the  defend- 
ant, if  defaulted,  to  be  heard  in  damages. 

Peters  and  HaUy  for  the  plaintiff. 

The  plan  made  by  Dodge,  according  to  his  own  survey  of 
the  middle  or  partition  line  of  the  township,  and  the  pre- 
.  vious  surveys  by  Peters  of  the  exterior  lines,  is  the  one  re- 
ferred to  in  the  deed  to  Grant.  Although  not  a  joint  survey 
by  Peters  and  Dodge,  it  was  their  survey  in  effect,  and  the 
only  survey  and  plan  of  the  township  which  was  ever  made 
by  any  such  parties. 
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The  deed  of  Grant  bounds  his  land  by  the  Dodge  and 
Peters  line,  and  he  can  claim  no  more  than  his  deed  gives 
him.  It  is  of  no  consequence  what  Black  said  about  the 
line  or  the  township.  The  line  of  boundary  is  a  fact,  and 
must  control.  Grant  saw  how  his  land  was  limited  and 
bounded  by  his  deed,  and  he  cannot  enlarge  or  contradict  its 
terms.  The  center  line  marked  by  Dodge  on  the  face  of  the 
earth  must  govern.  Williams  v.  Spauldingj  29  Maine,  112. 
Even  the  plan,  being  but  evidence  of  the  survey,  must  yield 
to  the  line  as  spotted  and  marked.  As  evidence,  it  however 
becomes  important,  for  it  shows  that  a  line  was  run,  and 
how,  and  when,  and  where. 

The  question  is  not  whether  Dodge's  plan  was  a  handsome 
one,  an  accurate  one,  or  what  kind  of  a  plan  it  was ;  but 
was  it  the  plan  referred  to  ?  If  so,  it  decides  the  contro- 
versy. 

Dodge's  line  gives  the  plaintiff  6  or  700  acres  the  most 
land.  But,  suppose  it  had  given  the  defendant  the  most, 
would  it  not  "have  been  binding? 

If  Dodge's  line  does  not  govern,  a  new  one  must  be  run. 
But  an  exact  division  of  the  township  is  impracticable.  No 
two  surveys  of  lines  in  the  woods  are  alike.  No  two  sur- 
veyors would  agree  in  surveying  the  same  line.  Col.  Black 
saw  the  force  of  this,  and  would  never  allow  an  established 
line  to  be  changed. 

Mowey  for  the  defendant. 

The  deed  of  the  plaintiff  conveys  to  him  only  the  south 
half  of  the  land  described.  The  description  embraces  the 
south  half  of  the  township  to  Grant's  line  on  the  north. 
Hence  the  plaintiff  can  have  only  the  south  half  of  the  south 
half  of  the  township,  and  does  not  own  the  land  on  which 
the  alleged  trespass  was  committed. 

The  defendant's  deed  was  prior  to  that  of  the  plaintiff, . 
and  is  recognized  in  the  plaintiff's  deed  as  a  valid  existing 
conveyance.     It  conveyed  to  Grant  the  northerly  half  of 
the  town,  from  th^  north  line  to  the  true  centre  line.    There 
is  no  reference  to  any  plan  as  a  part  of  or  to  qualify  the 


Digitized  by  VjOOQ IC 


HANCOCK,  1862.  367 


Black  V,  Grant 


description.  After  describing  the  land  conveyed,  the  gran- 
tors give  their  estimate  of  the  number  of  acres,  and  refer 
to  the  survey  and  plan  of  Peters  and  Dodge  as  the  basis  of 
their  estimate. 

The  plan  referred  to  in  the  defendant's  deed  is  evidently  a 
joint  plan  of  Peters  and  Dodge,  not  a  survey  by  one  and  a 
plan  by  the  other.  The  plan  introduced  by  the  plaintiff,  is 
not  a  plan  of  the  township,  and  does  not  purport  to  be,  but 
is  imperfect  and  indefinite.  It  does  not  mark  out  all  the 
exterior  bounds,  except  by  dotted  lines  in  part,  and  does 
not  contain  the  streams,  ponds  or  lots. 

The  case  fails  to  show  that  this  is  the  plan  referred  to, 
and  it  does  not  appear,  by  any  positive  proof,  that  the  town^ 
ship  was  ever  surveyed  at  all.  The  defendant  never  saw  or 
heard  of  this  plan  until  it  was  produced  at  this  trial.  K 
Col.  Black  knew  of  it,  he  would  have  described  it  with  some 
approach  to  accuracy.  No  kuan  of  his  precision  in  business 
matters  would  have  called  this  a  plan  of  the  township,  or  a 
plan  by  Peters  and  Dodge.  The  plan  he  referred  to  was  a 
plan  of  a  township  six  miles  square,  divided  into  equal 
halves,  one  of  which,  after  deducting  the  reservations,  would 
contain  9120  acres.  Dodge's  plan  does  not  answer  the  call 
of  the  deed  in  a  single,  particular. 

Grant's  line  then  extends  to  the  exact  center  of  the  town. 
That  center  has  not  been  precisely  ascertained,  but  is  south 
of  the  location  of  the  alleged  trespass. 

It  is  only  when  the  grant  is  made  according  to  a  plan  dis- 
tinctly and  certainly  designated  by  the  deed,  that  the  plan 
becomes  a  part  of  the  deed ;  and,  in  such  case,  it  is  subject 
to  no  other  explanations,  than  the  other  parts  of  the  deed. 
Ghedey  v.  Holmes,  40  Maine,  546.  The  plan  of  Dodge 
does  not  fill  this  description. 

Monuments  control  plans.  The  intention  governs  all. 
The  deed  to  Grant  describes  the  township  fully  and  com- 
pletely, by  monuments,  and  the  lines  of  three  adjoining 
townships,  already  ascertained  and  fixed,  and  a  line  to  be 
run  from  the  south-west  corner  of  No.  28  to  the  north-east 
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comer  of  No.  15;  This  plainly  varied  from  the  old  line 
surveyed  by  Peters,  and  run  south-west,  instead  of  north 
and  south. 

It  is  not  pretended  that  Dodge  made  a  division  of  the 
township  so  described.  Such  a  division  is  yet  to  be  made, 
and  the  line  thus  found  will  he  the  true  center  line  of  No. 
21,  and  the  southerly  boundary  of  Grant's  land. 

The  opinion  of  the  Court  was  drUwn  up  by 

Cutting,  J. — The  plaintiff  owns  the  south,  and  the  de- 
fendant the  north  half  of  township  numbered  twenty-one, 
Middle  Division,  in  Hancock  County,  and  the  principal  con- 
troversy is,  as  to  the  divisional  line. 

Both  parties  claim  under  the  devisees  in  trust  of  the  es- 
tate of  the  late  William  Bingham;  the  defendant  by  a  deed 
to  his  father,  James  Grant,  deceased,  (under  whom  he 
claims  as  heir,)  prior  in  time  to  that  of  the  plaintiff,  whose 
deed  describes  his  northern  boundary  (the  line  in  dispute) 
as  identical  with  the  southern  boundary  of  the  defendant's 
grant.  So  that  the  principal  inquiry  involves  the  construc- 
tion of  certain  portions  of  Grant's  deed. 

That  deed,  after  describing  the  exterior  lines  of  the  town- 
ship, concludes  as  follows:  viz. — "The  part  of  said  town- 
ship intended  to  be  conveyed  by  this  deed,  is  the  north  half 
thereof,  reserving  therefrom  two  lots  of  three  hundred 
twenty  acres  each,  for  public  uses  in  said  town,  three  lottery 
lots  containing  eight  hundred  acres,  and  six  lots  of  one 
hundred  sixty  acres  each,  sold  to  settlers,  leaving  and  con- 
taining nine  thousand  one  hundred  and  twenty  acres,  more 
or  less,  according  to  a  survey  and  plan  of  said  town  by 
Peters  and  Dodge^  surveyors.^^ 

It  is  contended  by  defendant's  counsel,  that  the  reference 
to  the  survey  and  plan  was  confined  to  the  reservations. 
Had  the  acres  in  the  reservations,  instead  of  those  conveyed, 
been  referred  to,  there  would  have  been  force  in  the  argu- 
ment. *  But  the  question  returns,  was  there  a  survey  and 
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plan  of  Peters  and  Dodge  existing  at  the  time  of  the  con- 
veyance ? 

Inasmuch  as  the  defendant  was  entitled  by  his  deed  to  the 
nordi  half  of  the  township,  if  no  plan  had  been  mentioned, 
and  the  plaintiff  seeks  to  diminish  that  quantity  by  the  ex- 
hibition of  a  plan,  the  burden  is  on  him  to  prove  it  to  be  the 
plan  referred  to  in  the  deed.  This  can  be  done  by  parole 
testimony,  since  the  plan  was  not  named  as  a  matter  of 
record.  There  was  no  survey  and  plan  made  jointly  by 
Peters  and  Dodge  exhibited,  or  any  proof  that  such  ever 
existed,  but  the  contrary.  Still,  there  must  have  been 
some  survey  and  plan  recognized  by  both  parties  to  the 
conveyjtfice,  although,  perhaps,  designated  by  a  wrong  name. 
Hence,  we  may,  as  between  these  litigants,  resort  to  the  pa- 
rol proof  in  oi*der  to  ascertain  that  fact.  Upon  this  subject, 
the  testimony  of  Addison  Dodge  is,  that,  in  August,  1852, 
(which  was  prior  to  the  delivery  of  the  deed,  although  ante- 
dated for  cause  as  explained  by  other  portions  of  the  evi- 
dence,) he  surveyed  the  township,  the  exterior  lines  of 
which  were  originally  run — east  line  by  John  Peters  ^  se^ 
nior — south  and  north  lines  by  «7(>An  Pe^«, /r. — the  west 
line,  north  half,  by  James  Peters — the  south  half  by  Joha 
Peters — that  he  always  had  their  field  notes  when  he  re- 
traced their  lines,  which  were  kept  at  Col.  Black^s  office — 
that  his  directions  were,  invariably,  to  take -Peters'  minutes, 
examine  them,  and  to  follow  their  lines — that  by  the  re- 
quest of  Black  he  run  the  divisional  line  parallel  with  and 
three  miles  south  of  the  north  line  of  the  township,  and,  by 
bushing  and  spotting,  well  defined  it — that  soon  after,  he 
made  a  plan  of  his  survey  and  delivered  it  to  Blacky  (which 
plan  was  introduced  and  identified  by  him  at  the  trial,) — that 
he  made  the  divisional  line  and  projected  on  the  plan  the 
other  lines  from  Peters'  survey.  And  George  S.  Smith 
swears  tiiat  he  wrote  the  deed  as  dictated  by  Blacky  this 
plan  being  then  in  his  office.  Other  deeds  were  introduced, 
made  about  the  same  time  by  Blacky  as  agent  of  the  propri- 
etors, of  portions  of  other  townships,  as  abo  the  plaintiff's 
Vol.  l.  47 
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deed,  referring  to  the  survey  and  plan  of  John  Pelers  sod 
Addison  Dodge  and  Peters  and  Dodge;  whereas,  Dodge 
states  that  he  never  surveyed  conjointly  with  either  Peters^ 
but  only  run  interior  lines  in  other  townships  as  in  this  and 
made  and  returned  similar  plans.  Upon  such  evidence,  not 
materially  impeached,  we,  to  whom  was  referred  the  ques- 
tion of  fact,  are  of  the  opinion  that  the  survey  and  plan  of 
Dodge  was  the  one  referred  to  in  the  deed.  It  was  virtually 
the  survey  and  plan  of  Peters  and  Dodge^  not  jointly,  it  is 
true,  for  the  eicterior  lines  were  run  and  planned  by  Peters j 
and  the  interior  by  Dodge^  but  the  parties  might  well  char- 
acterize their  several  operations  as  a  joint  one,  especially 
when  exhibited  on  one  plan.  ^ 

There  has  been  no  suggestion  of  fraud,  (and  the  reputa- 
tion of  the  proprietor's  agent  for  honor  and  integrity  forbid 
the  idea,)  and,  had  the  township  been  six  miles  square,  as 
it  was  supposed  to  be,  the  defendant- would  have  received 
his  just  proportion,  or,  had  it  exceeded  six  miles  from  east 
to  west,  as  it  did  from  north  to  south,  he  would  have  been 
entitled  to  the  surplus,  in  the  same  manner  as  the  plaintiff 
now  is  in  the  diminution  of  that  distance  and  the  excess  in 
the  other  direction.  As  it  is,  the  defendant's  loss  is  less 
than  two  hundred  acres,  which,  by  the  immutable  rules  of 
law,  he  must  endure,  rather  than  to  lose  the  whole  hereafter 
by  an  unauthorised  and  arbitrary  change  of  long  and  well 
established  legal  principles. 

.  But,  assuming  that  the  Court  might  arrive  at  the  forego- 
ing conclusion,  it  is  fui^her  urged  by  defendant's  counsel, 
that  the  plaintiff  has  no  cause  of  action,  for  his  deed  gives 
him  no  title  to  the  premises  on  which  the  alleged  trespass 
was  committed.  Or,  in  other  words,  that  his  deed  conveys 
only  the  south  half  of  the  south  half  of  the  township,  leav- 
ing a  quarter  of  the  township  south  of  the  divisional  line 
still  in  the  trustees. 

It  is  true  that  the  deed  conveys  the  south  half  of  a  lot 
of  land  in  the  township  —  ^^  butted  and  bounded  as  fol- 
lows''—  describing  the  whole  south  half  of  the  towDBhip 
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and  up  to  the  south  line  of  land  deeded  to  Chant.  But  the 
boundaries  must  refer  to  the  land  conveyed  and  not  to  one 
half  of  it.  If  the  construction  be  doubtful,  it  should  be 
against  the  grantor  and  in  favor  of  the  grantee.  Besides,  it 
appears  that  the  plaintiff  was  in  possession  for  years  previous 
to  the  defendant's  alleged  trespass  by  lumbering  thereon, 
up  to  the  line,  which  gives  a  good  title  as  against  one  who 
has  none. 

According  to  the  agreement  of  the  parties^  the 

Defendant  is  to  be  defaulted^  and  heard  in  damages. 

Tbnnby,  C.  J.,  Rice,  Appleton,  May  and  Kent,  JJ., 
concurred. 


Geoves  S.  Allen  versus  Rosella  H.  Hooper, 

Since  the  Act  of  1852,  c.  227,  the  wife  may  deed  directly  to  her  huBband. 
Where  the  right  of  redeeming  a  levy  is  in  the  huBhand,  the  wife,  in  the  absence 

of  proof,  is  presumed  to  occupy  the  estate  levied  upon  in  subordination  to 

the  legal  title,  and  not  adversely  thereto. 

Reported  from  Nisi  PriiLSj  Cutting,  J.,  presiding. 

Forcible  entry  and  detainer.  The  respondent,  at  the 
hearing  before  the  magistrate,  pleaded  the  general  issue,  and 
in  her  brief  statement  alleged  title  in  herself. 

On  the  trial  in  thb  Court,  the  complainant  offered  in  evi- 
dence the  levy  of  an  execution  in  Jiis  favor  against  Quincy 
A.  Hooper,  upon  the  premises,  dated  Dec.  7,  1857  ;  a  notice 
to  the  respondent  to  quit,  dated  Dec.  8,  1858;  a  deed  of 
the  respondent  conveying  the  premises  to  said  Quincy  A. 
Hooper,  her  husband,  dated  Sept.  29,  1856,  and  recorded 
on  the  8th  day  of  October  following.  ♦ 

There  was  evidence  tending  to  show,  that  the  money  paid 
for  the  premises  which  were  conveyed  to  the  respondent, 
was  furnished  by  her  husband;  also  evidence  tending  to 
show  that  the  money,  or  a  portion  of  it,  so  paid,  belonged 
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to  the  respondent.  That  since  the  convejance  of  the  prem- 
ises to  the  respondent,  she  has  been  in  possession  of  them, 
her  husband  having  been  absent  at  sea,  most  of  the  time ; 
tliat  the  house  was  repaired  and  the  expense  of  the  repairs 
was  paid  by  the  husband.  The  case  was  withdrawn  from 
the  jury,  to  be  presented  to  the  full  Court  on  a  report  of  the 
evidence. 

There  was  evidence  reported  bearing  upon  other  points, 
but  the  view  of  the  case  taken  by  the  Court  renders  it  un- 
important. 

The  case  was  argued  in  1862,  by 

WisweUf  for  the  complainant,  and  by 
B.  W,  Hindkleyy  for  the  respondent. 

The  opinion  of  the  Court  was  drawn  up  by 

Appleton,  C.  J.  —  By  the  common  law  the  husband  can- 
npt  convey  by  deed  to  the  wife.  He  must  do  it  by  the  in- 
tervention of  a  third  person.  Martin  v.  Martin^  1  Greeul., 
394.  Nor  can  the  wife  convey  to  the  husband.  Howe  v. 
Hamilton  J  3  Greenl.,  63.  She  is  deemed  «t6  potentate  viri 
and  incapable  of  contracting  with  him.  All  contracts  be- 
tween them  were  void. 

By  Act  of  1847,  c.  27,  a  conveyance  of  land  by  a  hus- 
band to  his  wife  directly  passes  the  title^  except  as  against 
the  creditors  of  the  husband.  Johnson  v.  StilUngSy  35 
Maine,  427. 

The  deed  from  the  defendant  to  her  husband,  bears  date 
29th  Sept.,  1856. 

The  question  first  presented  is,  whether  a  wife  can  convey 
by  deed  directly  to  her  husband,  as,  it  has  been  seen,  he  can 
to  her.  The  common  law  forbids  and  annuls  such  a  convey- 
ance.    Is  it  authorized  by  any  statutory  enactment? 

By  the  Act  of  1844,  c.  117,  §  2,  it  is  enacted  that  ""when 
any  woman  possessed  of  property,  real  or  personal,  shall 
marry,  such  property  shall  continue  to  her,  notwithstanding 
the  coverture,  and  she  shall  have,  hold'and  possess  the  same, 
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as  her  separate  pro1)erty,  exempt  from  any  liability  for  the 
debts  or  contracts  of  her  husband.*'  By  §  3,  ''any  married 
woman  possessing  property  by  virtue  of  this  Act,  may  re- 
lease to  the  husband  the  right  of  control  of  such  property, 
and  he  may  receive  and  dispose  of  the  income  thereof,  so 
long  as  the  same  shall  be  appropriated  for  the  mutual  benefit 
of  the  parties.'' 

By  the  common  law,  the  husband  becomes  entitled  to  the 
goods  and  chattels  of  the  wife  and  the  rents  and  profits  of 
her  lands.  This  statute  was  designed  to  protect  the  wife  in 
the  enjoyment  of  her  separate  estate.  The  wife  could  not 
constitute  an  attorney  or  appoint  an  agent.  Whitman  v. 
Delano  J  6  N.  H.,  543;  Sumner  v.  Oonant,  10  Vt.,  9. 
But  she  may  need  the  aid  of  her  husband  in  the  manage- 
ment and  contract  of  her  estate.  She  is  enabled  to  confer 
on  him  a  limited  control  over  her  property  by  ch.  117,  §  3. 
This  simply  permits  the  wife  to  release  to  the  husband  the 
control  of  her  property  and  the  disposition  of  its  income  so 
long  as  he  shall  appropriate  the  same  for  the  mutual  benefit 
of  the  parties,  and  by  necessary  implication,  no  longer. 

So  by  the  conmion  law,  ii  the  wife  at  the  time  of  mar- 
riage was  seized  of  an  estate  of  inheritance,  the  husband 
upon  marriage  becomes  seized  of  the  freehold  jure  uxoris^ 
and  takes  the  rents  and  profits  during  their  joint  lives.  3 
Kent's  Com.,  110.  'He  sues  in  his  own.  name  for  an  injury 
to  the  profits,  in  his  own  name  and  in  that  of  his  wife's  for 
an* injury  to  the  inheritance.  A  lease  by  a  married  woman 
of  land,  held  in  her  own  right,  is  void.  Murray  v.  JFm- 
monSy  19  N.  H.,  483.  She  cannot  bind  herself  by  an  ex- 
ecutory contract  to  convey  land,  though  her  husband  join 
with  her.  Ux parte  ThomeSy  3  Greenl.,  150.  The  husband's 
life  estate  in  his  wife's  land  may  be  levied  upon.  Litchfield 
V.  CudtDorthy  15  Pick.,  23 ;  Babb  v.  Perlej/y  1  Greenl.,  16. 
The  husband  by  marriage  becomes  entitled  to  a  freehold  es- 
tate in  the  lands  owned  by  the  wife,  and  that  estate  he  can 
convey  by  deed.  Trask  v.  Pattersonj  29  Maine,  499.  The 
deed  of  a  married  woman,  in  which  her  husband  does  not 
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join,  is  a  nullity,  and  conveys  no  estate.  Ma  y.  Oardy  i 
N.  H.,  175 ;  Matthews  v.  Puffer,  19  N.  H.,  448. 

The  husband  upon  marriage  becomes  possessed  of  the 
chattels  real  of  the  wife,  which  he  may  sell,  ^sign,  mort- 
gage or  otherwise  dispose  of,  as  he  pleases,  without  her  con- 
sent, by  any  act  in  his  life  time.  Her  chattels  real  may  be 
sold  for  his  debts.  The  personal  property  of  the  wife  in 
her  possession  at  the  time  of  the  marriage  vests  absolutely 
and  immediately  in  the  husband,  who  could  dispose  of  them 
as  he  pleases,  and  on  his  death  they  go  to  his  representatives. 

It  was  on  account  of  these  common  law  disabilities  of  the 
wife,  thus  briefly  indicated,  that  further  and  more  extensive 
power  was  conferred  upon  her  by  the  Act  of  1852,  c.  227, 
which  provides  that  "any  married  woman,  who  is  or  may  be 
seized  and  possessed  of  property,  real  or  personal,  as  pro- 
vided for  in  the  Acts  to  which  this  is  additional,  shall  have 
power  to  lease,  sett  and  convey  and  dispose  of  the  same  and 
to  execute  all  papers  necessary  thereto  in  her  own  name  as  if 
she  were  unmarried,  and  no  action  shall  be  maintained  by 
the  husband  for  the  possession  or  value  of  any  property 
held  or  disposed  of  by  her  in  manner  aforesaid."  The  Act 
of  1855,  ch.  120,  re-enacts  the  above  provisions,  prohibiting 
a  right  of  action  to  any  person  claiming  under  or  through 
the  husband. 

The  general  power  to  lease,  sell,  convey  or  dispose  of  her 
estate,  is  given  to  the  married  woman,  ^*as  if  she  were  un- 
married." Stronger  or  more  explicit  language  can  hardly 
be  imagined.  No  restriction  is  imposed  upon  the  power 
of  leasing,  selling  or  conveying.  If  unmarried,  she  could 
convey  to  the  person,  whom  she  might  thereafter  marry. 
But  the  marriage  is  no  impediment  to  the  exercise  of  the 
new  powers  thus  given  her.  Her  right  to  convey  remains 
thereby  unaffected. 

The  actions,  which  are  prohibited,  are  those  which  by  the 
common  law,  a  husband  might  bring  to  vindicate  his  rights 
of  possession  or  hb  claims  for  damage,  in  case  the  wife  had 
undertaken  previous  to  the  passage  of  the  ».bove  Acts  to  do. 
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what  therein  and  thereby,  she  is  authorized  to  do.  These 
Acts  have  conferred  new  and  extensive  powers  on  the  wife. 
They  enlaige  her  rights.  They  restrict  and  destroy  those 
of  the  husband.  The  real  and  personal  estate  of  the  wife 
is  liberated  from  the  control  of  the  husband.  The  ilisposi- 
tion  of  it,  without  reference  to  hip  wishes,  is  given  to  the 
wife.  She  may  transfer  to  a  stranger.  She  is  equally  at 
liberty  to  convey  it  to  her  husband.  If  she  could  not,  there 
would  be  a  restriction  upon  her  power  of  disposal,  as  "if 
she  were  unmarried."    But  none  such  is  to  be  found. 

The  result  is  that  the  common  law  has  been  changed,  and 
that  henceforth  the  wife  may  deed  directly  to  her  hi^sband. 

The  defendant  denies  that  she  was  ever  the  tenant  of  the 
plaintiff.  The  facts  before  us  do  not  suflSciently  prove,  that 
the  relation  of  landlord  and  tenant  ever  existed  between 
them,  or  any  such  relation  on  her  part  to  the  plaintiff  as  will 
authorize  this  process. 

The  husband  being  in  possession  by  virtue  of  his  wife, 
her  occupancy  and  that  of  her  family  is  to  be  regarded  as  in 
subserviency  to  his  superior  rights.  The  fee  was  in  him. 
The  occupancy  of  the  family  is  the  possession  of  the  hus- 
band. He  was  at  home  when  the  land  was  conveyed  to 
him.  His  occasional  absence  at  sea,  for  longer  or  shorter 
periods  of  time,  does  not  affect  the  legal  rights  of  the  parties. 

The  levy  was  made  Dec.  7,  1857.  It  does  not  appear 
whether  he  was  present  or  not.  After  the  levy  the  occu- 
pancy was  as  before.  The  time  for  redemption  expired 
Dec.  7,  1858— but  during  the  previous  year  the  husband 
must  be  regarded  as  tenant  of  the  premises,  of  which  he 
had  been  previously  seized  in  fee.  Nothing  indicates  an 
fisurpation  of  the  fee  on  the  part  of  the  wife — or  that  new 
relations,  variant  from  those,  which  the  law  would  presume, 
had  arisen. 

The  notice  was  made  Dieo.  8,  1858,  and  process  served 
the  next  day  on  the  wife.  The  husband's  right  to  redeem 
had  only  expired  the  day  before.  No  sufficient  reason  has 
been  disclosed  by  .the  proof  why  process  should  be  issued 
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against  the  wife  for  lands,  which,  if  she  occupied  according 
to  her  legal  rights,  she  had  occupied  as  a  part  of  her  hus- 
band's estate,  and  was  so  occupying  when  the  notice  was 
served  on  her.  Plaintiff  nonsuit. 

Rice,  Davis,  Kent  and  Walton,  JJ.,  concurred. 
Cutting  and  Dickerson,  JJ.,  dissented. 


Wales  E.  Packard  versus  Seth  Tisdale. 

A  collector  of  taxes  cannot  compel  payment  bj  Boit,  except  in  those 
which  the  statute  expressly  confers  that  right. 

An  action  cannot  be  maintained  by  a  town  collector,  upon  a  promise  to  pay 
him  a  tax,  in  consideration  that  he  will  forbear  to  collect  the  same  in  the 
manner  required  by  law,  although  by  such  neglect  he  becomes  liable  to  ac- 
count for  the  tax  and  actually  pays  it  to  the  town.  * 

Exceptions  from  the  ruling  of  appleton,  J. 

This  was  an  action  of  assumpsit,  by  the  plaintiff  as  col- 
lector of  taxes  for  the  town  of  Ellsworth,  to  recover  of  the 
defendant  $286,  the  balance  of  his  tax  remaining  unpaid. 

The  plaintiff  had  leave  to  amend,  subject  to  the  defend- 
ant's objection,  by  the  addition  of  another  count  as  follows : 
'*also,  for  that  said  plaintiff  was  collector  of  taxes  for  said 
town  of  Ellsworth,  and  acting  in  said  capacity  for  the  year 
of  our  Lord  1856,  and  as  such,  had  in  his  hands  for  collec- 
tion, a  tax  assessed  for  said  year  upon  real  estate,  taxed  to 
saiid  Tisdale  in  said  town  of  Ellsworth,  and  in  pursuance  of 
the  authority  to  him  given,  was  about  advertising  said  real 
estate  for  the  non-payment  of  taxes,  in  the  month  of  Octo- 
ber, A.  D.  1857,  and  within  the  time  prescribed  by  law  for 
the  advertisement  thereof:  and  said  defendant  then  and 
there  requested  said  plaintiff  to  forbear  advertising  the  same, 
and  to  put  himself  to  no  trouble  about  the  same,  and 
then  and  there  promised  said  plaintiff  that  he  would  pay 
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him  the  said  tax  on  demand,  and  now  said  plaintiff  avers  that, 
relying  on  said  promise,  he  forbore,  as  requested,  to  ad- 
vertise said  taxes  upon  said  real  estate,  and  the  lien  became 
absolved  from  the  same,  and  he  became  liable  to  pay  the 
Bame  to  the  town,  and  assumed  the  same  to  himself  to  pay, 
and  did  pay  and  account  therefor,  to  wit — the  sum  of  $286, 
by  means  of  which  said  defendant  became  liable  to  pay  the 
plaintiff  the  said  sum  on  demand,  and  yet,  though  request- 
ed,*' &c. 

The  presiding  Judge  ruled  that  proof  of  a  promise  to  pay 
a  collector  a  tax,  in  consideration  of  his  forbearance  to  take 
the  necessary  steps  toward  a  collection,  as  the  statute  re- 
quired, would  not  sustain  the  action,  and  directed  a  nonsuit; 
to  which  ruling  the  plaintiff  excepted. 

The  questions  raised  by  the  exceptions  were  argued  by 

Wisioell  (&  MadoXj  for  the  plaintiff,  and  by 
Drinkwdter^  for  .the  defendant. 

THe  opinion  of  the'Court  was  drawn  up  by 

Applbton,  C.  J. — The  general  rule  is  well  established 
that  the  collector  of  taxes  cannot  compel  their  payment  by 
suit  except  in  those  cases  in  which  the  right  of  action  is 
given  by  statute.  Andover  Turnpike  v.  Gould ^  6  Mass.,  4 ; 
Crapo  V.  Stetson,  8  Met.,  393;  Shaw  v.  PeckeU,  26  Ver- 
mont,  482. 

If  the  plaintiff  had  paid  the  defendant's  taxes  at  his  pre- 
vious request,  he  might  have  recovered  the  amount  thus 
paid.  So,  if  taxes  are  paid  by  mistake,  by  one  not  the  owner 
of  the  land  taxed,  and  the  owner  promise  to  pay,  the  prom- 
ise and  the  benefit  will  be  held  equivalent  to  a  previous  re- 
quest and  the  action  will  be  maintained  for  their  repayment. 
NixKon  V.  JenkinSy  1  Hilton,  318. 

But,  in  the  present  case,  the  foundation  of  the  plaintiff's 

claim  rests  upon  his  omission  to  do  his  duty.    It  is  the  only 

consideration  of  the  plaintiff's  promise.     An  agreement  by 

a  third  person  to  indemnify  an  officer  for  neglecting  his  duty 

Vol.  l.  48 
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in  the  service  of  a  precept,  being  founded  on  an  illegal  con- 
sideration, is  void.  Hodsdon  v.  Wilkins^  7  Greenl.,  113. 
So,  a  promise  to  deliver  the  debtor  at  a  certain  time,  if  the 
officer  will  not  arrest  him.  "An  express  promise  to  indem- 
nify him  against  the  consequences  of  his  own  breach  of  duty,** 
remarks  Paksons,  C.  J.,  in  Denny  v.  Lincoln^  6  Mass., 
885,  "  cannot  be  valid,  neither  will  the  law  imply  a  promise 
on  an  illegal  consideration."  So  a  bond  given  to  an  officer 
to  induce  him  to  do  an  act  which  the  law  requires  of  him  as 
a  part  of  his  duty,  is  void.  Mitchell  v.  Vanoe^  6  Monroe, 
529.  The  consideration  of  the  defendant's  promise  was  the 
plaintiff's  neglect  to  perform  his  duty. 

Whether  the  collector  may  not  still  enforce  the  payment 
of  the  tax  by  arrest,  is  a  question  not  now  before  us. 

Exceptions  overruled. 

Rice,  Cutting,  Davis,  Kent  and  Walton,  JJ.,  con- 
curred. 


William  Heath  versus  Lewis  Nutteb  &  al. 

The  anihority  in  a  power  of  attorney  **  to  grant  any  and  aU  di$charffe»  by  deed 
or  otherwue,  both  personal  or  real,"  as  fully  as  the  principal  might  do,  can- 
not be  fairly  construed  alb  enabling  the  agent  to  convey  by  deed  of  warranty 
the  real  estate  of  his  principal. 

And  where  the  agent  has  assumed  so  to  conyey,  the  principal  cannot  after- 
wards ratify  it  by  parol,  or  by  a  writing  not  oinder  seal. 

If  a  person,  with  a  full  knowledge  of  the  equitable  title  of  such  a  grantee,  ob- 
tains a  quitclaim  firom  the  principal,  which  is  effectual  at  common  law  to  Test 
the  title  in  him,  a  court  of  equity  can  alone  afford  protection  to  the  former 
grantee. 

Reported  from  Jftsi  Prius^  Appleton,  J.,  presiding. 

Writ  of  entry..    Plea,  general  issue. 

Both  parties  claim  under  Charles  D.  Robbins; — the  de- 
mandant under  his  deed  dated  Feb.  17th,  1858,  duly  ac- 
knowledged and  recorded ;  the  tenants  under  the  deed  of 
said  Bobbins,  by  Samuel  6.  Bich,  his  attorney,  to  tiie  in- 
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habitante  of  the  town  of  Tremont,  dated  May  3d,  1854, 
who,  on  21st  of  Dec,  1856,  conveyed  to  said  Lewis  Nutter, 
The  other  defendant  holds  under  Nutter. 

The  power  of  attorney  from  Bobbins  to  Rich  was  duly 
recorded  and  is  as  follows : — 

"Know  all  men  by  these  presents,  that  I,  Charles  D.  Rob- 
bins  of  Tremont,  in  the  county  of  Hancock,  and  State  of 
Maine,  mariner,  do  appoint  Samuel  G.  Rich  of  said  Tre- 
mont, for  me  and  in  my  name  and  to  my  use,  to  demand,  re- 
cover and  receive  of  the  overseers  of  the  poor  of  the  town 
of  Tremont,  or  any  other  person  or  persons  authorized  by 
said  town  of  Tremont  to  settle  the  same,  all  such  sums  of 
money  as  are  due  me  from  the  town  aforesaid,  or  any  other 
persons  for  the  support  apd  maintenance  of  Benjamin  Rob- 
bins  and  wife,  of  said  Tremont,  and  all  debts  due  me  from 
said  Benjamin,  and  to  settle  and  compromise  all  matters  in 
dispute  in  said  premises,  and  for  me  and  in  my  name  to 
grant  any  and  all  discharges  by  deed  or  otherwise,  both 
personal  and  real,  as  he,  my  said  attorney,  shall  deem 
proper,  and  to  do  all  other  things  concerning  the  premises 
as  fully  as  I  myself  could  do  if  I  were  personally  present, 
hereby  ratifying  and  confirming  all  the  lawful  acts  of  him, 
the  said  attorney,  or  of  his  substitute,  by  virtue  of  these 
presents.  In  testimony  whereof,  I  have  hereunto  set  my 
hand  and  seal,  this  tenth  day  of  March,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-four.  Signed, 
sealed,"  &c. 

The  tenant  offered  to  prove  by  said  Rich,  that  the  power 
of  attorney  was  given  to  him  by  Robbins  for  the  purpose  of 
conveying  the  real  estate  to  the  town  of  Tremont,  and  re- 
ceiving such  sum  as  they  would  pay  in  addition  to  their 
taking  care  of  his  father  and  mother ;  that,  after  the  bargain 
with  the  town,  he  informed  Robbins  what  the  town  had 
agreed  to  pay  and  to  do,  and  Robbins  wrote  him  back  agree- 
ing to  it ;  that  when  Robbins  returned  he  received  $50  as 
part  of  the  consideration  of  the  deed,  the  balance  of  the 
consideration  of  the  deed  bemg  the  agreement  to  support 
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his  fkther  and  mother.  The  tenant  further  offered  to  prove 
by  said  Bobbins,  that,  before  he  gave  the  quitclaim  to  plain- 
tiff, before  referred  to,  he  informed  plaintiff  he  did  not  con- 
sider that  he  had  any  interest  in  the  premises ;  that  he  had 
given  a  power  of  attorney  to  Samuel  G.  Rich  for  the  pur- 
pose of  conveying  the  same  premises  to  the  inhabitants  of 
Tremont,  and  that  said  conveyance  had  been  made  by  virtue 
of  said  power  of  attorney ;  that,  after  said  conveyance  by 
said  Rich,  he  ratified  the  doings  of  his  attorney  Rich,  by 
letter  and  verbally,  and  received  fifty  dollars  as  part  of  the 
consideration  from  the  town ;  that  said  Heath  induced  him 
to  believe  there  would  be  no  impropriety  in  giving  him  (the 
plaintiff)  said  quitclaim  deed;  that  he  did  not  consider  he 
had  any  right  or  interest  in  the  premises,  having  deeded  the 
same  and  removed  from  the  premises  some  four  or  five  years 
previously,  and  that  said  premises  since  then  have,  been  oc- 
cupied by  Nutter,  the  grantee  of  the  town.  The  presiding 
Judge  ruled  that  the  power  of  attorney  to  Rich  did  not  au- 
thorize him  to  convey  the  premises  in  question;  and  ex- 
cluded the  evidence  offered.  If  either  of  these  rulings  are 
erroneous  the  cause  is  to  stand  for  trial,  otherwise  a  default 
is  to  be  entered. 
The  case  was  argued  by 

Hathaway  &  Ihi,nkwater^  for  the  demandant,  and  by 

WiaweU^  for  the  defendants. 

The  opinion  of  the  Court  was  drawn  up  by 
Appleton,  C.  J. — The  power  of  attorney  to  Rich  did  not 
empower  him  to  convey  the  demanded  premises  to  tte  in- 
habitants of  Tremont.  The  authority  "to  grant  any  and  all 
discharges  by  deed  or  otherwise,  both  personal  and  real,"  as 
fidly  as  the  principal  might  do,  cannot  be  fairly  construed 
as  enabling  the  agent *to  convey  by  bill  of  sale,  or  by  deed 
of  warranty,  all  the  personal  and  real  estate  of  his  principal. 
Nor  can  the  authority  to  convey  by  deed  be  found  elsewhere. 
Whenever  any  act  of  agency  is  required  to  be  done  in  the 
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name  of  the  principal  under  seal,  the  authority  to  do  the  act 
must  be  conferred  by  an  instrument  under  seal.  A  power 
to  conyey  lands  must  possess  the  same  requisites,  and  ob- 
serve the  same  solemnities  as  are  necessary  in  a  deed  directly 
conveying  the  land.  Guge  v.  Guge^  10  N.  H.,  424 ;  Story 
on  Agency,  §§  49,  50;  MorUgomery  v.  Dorion,  6  N.  H., 
250.  So  the  ratification  of  an  unauthorized  conveyance 
by  deed  must  be  by  an  instrument  under  seal.  Story  on 
Agency,  §  252.  A  parol  ratification  is  not  sufiicient.  Stet- 
son  V.  Patten^  2  Greenl.,  359 ;  Paine  v.  Tucker ^  21  Maine, 
138;  Hanford  v.  McNair^  9  Wend.,  54;  Despatch  Line 
Co.  V.  Bellamy  Man.  (7o.,  12  N.  H.,  205. 

The  plaintiff  received  his  conveyance  with  a  full  knowl- 
edge of  the  equitable  rights  of  the  tenants.  The  remedial 
processes  of  a  court  of  equity  may  perhaps  afford  protection 
to  the  defendants.     At  common  law  their  defence  fails. 

Defendants  defaulted. 

Rice,  Cutting,  Davis  and  Walton,  JJ.,  concurred. 


Arno  Wiswell  &  al.y  Receivers  of  EUsfworth  Bankj  in 
Equity  J  versus  3obj!(  N.  Starb  &  ofo.,  stockholders. 

Where  a  faQl  in  equity  was  filed  before  the  R.  S.  of  1857  went  into  effect,  bj  } 
2  of  the  repealing  Act  of  that  jear,  the  statates  of  1841  are  continued  in 
force  for  the  prosecution  by  such  suit  of  aU  rights  and  remedies  existing  bj 
those  statutes. 

By  the  Act  of  amendment,  }  62  of  R.  8.  of  1841,  the  number  of  receiven  to  be 
iqpiKmited  by  the  Court,  to  take  possession  of  the  prq^erty  of  a  bank,  on  ap* 
plication  of  the  Bank  Commissioners  in  case  ihey  deem  the  bank  unsafe,  is 
left  to  the  discretion  of  the  Court,  or  of  the  Justice  by  whom  the  appointment 
is  made.  • 

If  one  of  three  receiyers  is  remored,  or  resigns,  it  is  discretionary  with  the 
Court,  to  appoint  another  person  in  his  stead,  or  allow  the  two  remaining  to 
act  without  the  appointment  of  another. 

If  eridenoe  of  the  truth  of  &cts  alleged  in  a  motion  to  dismiss  a  biU  in  equity 
is  not  furnished,  the  sufficiency  of  the  facts  to  support  the  motion  wiU  not 
be  considered  by  the  Court 
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On  tuggeaaofu  that  certain  stocklioldersy  who  were  defendanti,  were  not  resi- 
dents of  this  State,  and  therefore,  the  Court  had  not  juiisdiction  as  to  them, 
it  toot  heldt  that  the  bill  could  not  be  dismissed  on  a  mere  suggestion. 

When  receiTers  are  appointed  in  any  case,  a  lien  is  created  by  statute  (c.  47, 
{  74,  R.  S.  of  1857)  upon  the  real  estate,  situate  in  this  State,  of  the  stock- 
holders liable  for  claims  which  exist  against  the  bank;  fherefiore,  the  Court 
has  jurisdiction  over  the  real  estate  of  non-resident  stockholders. 

Tms  WAS  A  SUIT  m  Equixt,  and  has  before  been  pre- 
sented to  this  Court,  vide  48th  Maine  Reports,  p.  100.  It 
is  again^presented  on  demurrer  to  the  bill. 

lioioe  &  Wiswellj  for  the  plaintiflfs, 

J.  A.  Peters  &  Hale^  for  the  defendants. 

The  opinion  of  the  Court  was  drawn  up  by 

Affleton,  C.  J. — The  original  proceedings  in  this  case 
were  instituted  by  the  Bank  Commissioners  of  this  State, 
upon  application  to  Mr.  Justice  CumNG,  who  appointed 
three  receivers,  by  whom  this  bill  was  commenced.  The  ap- 
pointment of  receivers  was  in  pursuance  of  R.  S.,  1841, 
Act  of  amendment,  §  62,  by  which  it  is  provided,  that  any 
Justice  of  this  Court,  upon  application  by  the  Bank  Com- 
missioners, in  case  they  deem  a  bank  unsafe,  "  at  his  discre- 
tion, may  appoint  agents  or  receivers  to  take  possession  of 
the  property  and  effects  of  the  corporation,  subject  to  such 
rules  and  orders  as  may,  from  time  to  time,  be  prescribed 
by  the  Supreme  Judicial  Court,  or  i^iy  Justice  tiiereof,  in 
vacation." 

Under  this  Act,  the  number  of  receivers  to  be  appointed 
in  such  case  is  left  to  the  discretion  of  the  Court  or  of  the 
Justice  by  whom  the  appointment  is  made. 

A  demurrer  was  filed  to  the  bill  because  Samuel  Water- 
house,  one  of  the  receivers,  was  a  stockholder  and  a  party 
defendant.  As  the  rule  is  inflexible  that  one  cannot  be  com- 
plainant and  defendant  in  the  same  bill,  the  demurrer  was 
sustained. 

Upon  leave  to  amend  being  granted,  the  name  of  Water- 
house  was  stricken  out,  he  being  removed  or  having  re- 
signed his  trust. 
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These  prooeedings  having  been  commenced  before  the 
Revised  Statutes  of  1857  went  into  eflfect,  by  §  2  of  the  re- 
pealing Act  of  that  year,  ''the*  Acts  declared  to  be  repealed, 
remain  in  force  *  *  for  the  preservation  of  all  rights  and 
remedies  existing  by  virtue  of  them ;  and  s9  far  as  they  ap- 
ply to  any  ♦  ♦  ♦  right,  contract,  limitation,  or  event, 
already  affected  by  them."  The  statutes  of  1841  are  there- 
fore to  control  us. 

The  main  question  to  be  determined,  is,  whether  a  new 
receiver  should  be  appointed  in  the  place  of  Waterhouse, 
who  has  ceased  to  be  one,  or  the  bill  should  be  permitted 
to  proceed  without  such  appointment. 

By  §  62,  the  persons  to  be  appointed,  and  their  number, 
is  left  discretionary  with  the  Court.  If  any  emergency 
ahouid  require  it,  the  number  of  receivers  may  be  increased 
or  diminished.  One  may  be  removed  and  a  substitute  ap- 
pointed, as  may  be  deemed  expedient.  The  power  of  the 
Court  over  this  subject  matter  is  not  exhausted  by  the  first 
appointment.  The  discretionary  powers  of  the  Court  con- 
tinue through  all  the  stages  of  the  procedure.  It  is  not  lim- 
ited to  their  first  exercise.  No  necessity  is  shown,  or  even 
pretended  to  exist,  for  the  appointment  of  a  substitute  for 
Waterhouse.  The  presiding  Justice  by  whom  the  amend- 
m^it  was  permitted,  by  which  his  name  was  stricken  out, 
made  none,  because  we  must  presume  he  did  not  deem  it 
expedient.  The  bill  is  consequently  sustained  and  the  de- 
murrer must  be  overruled. 

A  motion  is  made  to  dismiss  the  bill  as  to  Nathan  Walker, 
because  the  service  on  him  was  made  by  one  of  his  deputies, 
he  being  the  sheriff  of  this  county.  But  this  does  not  ap- 
pear to  be  the  case  upon  estamining  any  of  the  papers  before 
us,  nor  has  any  evidence  of  its  truth  been  furnished  us. 

A  iiiotion  is  likewise  filed  on  the  pait  of  Samuel  P. 
Brownr,  that  the  bill  be  dismissed  as  to  him.  But  the  truth 
of  the  facts  upon  which  the  motion  is  predicated,  is  not  sus- 
tained by  any  testimony  whatsoever. 

It  is  not  necessary  to  determine  whether  these  motions 
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were  seasonably  filed  or  are  sufficient  in  form  and  substance, 
inasmuch  as  their  truth  has  not  been  established.  They 
must  both  be  overruled. 

A  suggestion  is  made  by  Eugene  Hale,  Esq.,  as  amicus 
curiae^  that  Da^id  Dyer  and  Charles  Buck,  parties  defend- 
ant, are  not  residents  of  this  State,  and  therefore  that  this 
Court  has  no  jurisdiction.  The  motion  does  not  allege  that 
they  have  no  real  estate  here.  Upon  this  point  we  are  re- 
ferred to  Spurr  V.  Scovill  i&  al.j  3  Cush.,  578,  as  conclu- 
sive. But,  by  the  Act  of  1855,  respecting  banks,  c.  164, 
§  7,  substantially  re-enacted  in  the  revision  of  1857,  c.  47, 
§  74,  it  is  provided  that,  "upon  the  appointment  of  receivers 
in  any  case,  a  lien  shall  exist  upon  all  real  estate  of  each  and 
all  of  the  stockholders,  liable  for  claims  against  such  bank, 
situate  within  the  State,  as  fully  as  if  the  same  were  at- 
tached under  due  process  of  law,  which  lien  shall  remain 
and  continue  to  the  end  that  such  real  estate,  or  any  interest 
of  such  stockholder  therein  may  be  seized  on  execution,  or 
other  process  granted  by  the  Court  and  sold  or  set  off  in 
satisfaction  of  the  claims  aforesaid,  or  until  such  stockhold- 
ers shall  have  paid  over  to,  or  deposited  with  the  receivers 
an  amount  of- money  equal  to  his  liability."  The  Court 
therefore  have  jurisdiction  over  the  real  estate  of  non-resi- 
dent stockholders  to  enforce  its  decrees  against  such  real 
estate.  It  is  eminently  just  it  should  be  so.  It  is  admitted 
by  the  motion  that  service  of  the  bill  has  been  made  upon 
them.  This  Court  thus  has  jurisdiction  over  the  subject 
matter,  and  over  the  real  estate  of  all  the  defendants.  The 
bill  cannot  be  dismissed  upon  a  mere  suggestion. 

If  the  non-resident  defendants,  in  reference  to  whom  the 
suggestion  is  made,  have  real  estate  within  this  State,  that 
fact  may  be  inserted  by  way  of  amendment,  if  deemed 
necessary.  Demurrer  overruled. 

Defendants  to  anstoer. 

RiOB,  CuTTiNO,  Davis,  Kent  and  Walton,  JJ.,  con- 
curred. 
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COUNTY   OF    VALDO. 


Caleb  Holto&e  <§  al.  verms  John  E.  Mato. 

One  co-partner  cannot  maintain  asanmprit  against  another,  unleai  fcr  a  specific 
sum  found  due  the  former  on  a  settlement  made. 

In  case  of  fraud  or  mistake  in  the  settlement  of  partnership  accounts,  the  rem- 
edy of  the  aggrieved  partner  is  by  bill  in  equity. 

Although  partners  may  adjust  one  partnership  transaction  separatdy,  leaving 
all  others  unsettled,  and  an  action  would  lie  for  a  balance  found  due  to  one 
of  them  in  that  particular  transaction ;  yet,  if  there  are  yarious  unadjusted 
matters  between  the  partners,  the  Court  will  not  allow  an  action  to  be  main- 
tained for  the  ascertained  balance,  leaying  the  other  matters  to  be  settled  by 
a  suit  in  equity,  but  all  the  mistakes  or  errors  must  be  heard  and  adjudicated 
by  the  same  Court,  and  that  a  court  of  equity. 

If  it  appears  that,  on  a  general  settlement  of  partnership  accounts,  one  partner 
remitted  a  certain  sum  due  him  on  the  books,  and  afterwards  an  error  is  dis- 
coYered  of  a  less  amount,  if  its  correction  would  reduce  the  sum  remitted,  it 
will  be  considered  as  oflbet,  and  an  action  to  recover  the  amount  will  not  be 
sustained. 

Where  a  settlement  was  made  of  a  partnership  account  at  a  certain  date,  both 
parties  being  present,  and  having  the  partnership  books  before  them,  one 
partner  will  not  be  allowed  to  come  into  Court  afterwards  with  a  daim  that 
the  settlement  was  made  only  to  a  date  a  month  or  two  prior,  and  that  the 
chazgis  and  credits  between  the  two  dates  were  by  mistake  or  fraud  omitted. 

If  co-partners  enter  into  a  contract  for  a  settlement  to  be  made  at  a  subsequent 
date  on  certain  terms,  and  one  of  them  foils  {o  frilfil  his  contract,  the  other 
may  maintain  an  action  at  common  law  for  damages  for  the  breach. 

But  whether  such  a  contract  be  performed  or  not,  the  remedy  of  one  aggrieved 
is  by  action  at  common  law  or  suit  in  equity,  and  not  by  assumpsit. 

Assumpsit.  The  plaintiffs  and  the  defendant  were  co- 
partners in  the  lumbering  business,  in  Weymouth,  N.  S., 
for  some  years  prior  to  August,  1858.  The  defendant  had 
the  management  of  the  business  at  a  fixed  salary.  In  Aug., 
1858,  the  co-partners  had  a  meeting,  and  voted  to  dissolve 
the  company,  Mayo  objecting,  and  to  reduce  his  salary  to 
$600,  until  another  agent  was  appointed.  F.  W.  CK>odwin 
Vol.  l.  49 
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was  appointed  agent,  Mayo  resisted,  and,  for  some  months, 
each  carried  on  the  business  separately  in  the  name  of  the 
partnership. 

On  April  22,  1859,  an  agreement  was  made  by  all  par- 
ties as  to  the  terms  of  dissolution,  and^  after  the  books  had 
been  examined,  and  the  items  contained  on  Mayo's  books 
transferred  to  the  company's  books,  Mayo  consented  to  con- 
vey his  interest  in  the  real  estate  for  $3000,  and  in  the  ac- 
counts and  other  assets  for  $4000.  In  June  following,  Mayo 
gave  a  deed  to  his  co-partners  of  his  interest  in  the  real 
estate,  and  a  release  of  his  claim  on  all  partnership  assets, 
and  received  $3000  cash,  and  notes  and  mortgage  for  $4000. 
All  the  partners  were  present  at  this  settlement  or  repre- 
sented. 

The  notes  for  $4000  were  charged  to  Mayors  account  on 
the  company's  books,  and  there  being  still  a  nominal  balance 
of  some  $225  due  Mayo  on  the  account,  as  it  stood  on  the 
book,  he  charged  himself  with  that  amount  to  balance  the 
account.     The  notes  referred  to  were  afterwards  paid. 

Afterwards,  on  a  more  thorough  examination  of  Mayo's 
books,  the  plaintiffs  claim  to  have  discovered  sundry  errors 
and  omissions,  amounting  in  all  to  $4289,90.  This  includ- 
ed an  item  of  $100  paid  to  J.  C.  Wade,  charged  to  the 
conipany,  but  which  was,  the  plaintifis  allege,  for  services 
rendered  to  the  defendant  himself* 

This  action  was  brought  to  recover  the  said  sum  of 
$4289,90,  with  an  account  annexed,  the  money  counts,  and 
a  count  for  deceit. 

At.  JRst  Priuss  Apfleton,  J.,  presiding,  after  hearing 
the  evidence,  ordered  a  nonsuit,  and  the  evidence  was  re- 
ported for  the  ftiU  Court  to  determine  whether  the  nonsuit 
should  stand,  or  be  taken  off  and  the  action  stand  for  trial. 

Peters^  for  the  plaintiffs,  argued  that  the  contract  made 
April  22,  1859,  for  a  final  settlement,  was  binding,  and  had 
been  executed  by  the  plaintiffs,  except  so  far  as  the  defend- 
ant had  waived  its  execution ;  but  the  defendant  had  omit- 
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ted  to  perform  the  stipulations  on  bis  part.  He  was  to  re- 
ceive $4000  in  full  for  his  interest  in  the  accounts  at  that 
date.  But,  in  the  account  he  has  charged,  after  that  date, 
for  services  he  performed  previously,  and  credited  money 
subsequently  received ;  by  which  process  he  receives  more 
than  the  $4000  agreed  upon.  The  money  credited  belonged 
to  his  co-partners  under  the  agreement.  Haynes  v.  Fuller y 
40  Maine,  162 ;  Drummond  v.  Churchill^  17  Maine,  325 ; 
Halsied  v.  lAtAey  25  Maine,  325 ;  Caughlin  v.  Knowles^  7 
Met.,  57.  This  money  can  be  recovered  in  this  action  un- 
der the  money  counts.  CHlman  v.  Ounninghaniy  42  Maine, 
98;  Fanning  v.  Ohadioickj  3  Pick.,  420;  Williams  v. 
HensJiawy  11  Pick.,  79. 

An  action-  will  lie  by  one  partner  against  another,  to  re- 
cover a  balance  due  on  an  implied  promise.  Wdby  v. 
Pkinnej/j  15  Mass.,  116. 

The  defendant  was  to  have  had  $4000 ;  he  had  received 
$1000,  and  there  was  due  him  when  the  notes  were  given 
but  $3000.  But  $4000  was  paid.  Cannot  the  amount  over- 
paid be  recovered  back  as  paid  by  mistake  ? 

The  $100  charged  to  the  partnership  by  the  defendant, 
which  was  paid  for  services  performed  by  Wade  for  the  de- 
fendimt  in  Ms  private  capacity,  presents  a  still  stronger 
case.  It  is  said  this  is  in  offset  for  what  the  defendant 
''gave  in"  on  the  settlement.  If  he  '*gave  in"  a  sum,  it 
was  a  gift,  and  admits  of  no  offset.  Besides,  he  had  already 
received  more  than  $1000  of  the  plaintiffs'  money. 

Howe  &  Bartletty  for  the  defendant,  contended  that  th6 
plaintiff  could  not  be  allowed  to  prove  by  parol  an  extension 
of  time  to  fulfil  the  contract  of  April  22.  Goss  v.  Niigenty 
5  Bam.  &  Adol.,  58 ;  1  Sugden  on  Vendors,  6th  Am.  ed., 
§  8,  art.  .43,  44;  Stoioell  v.  Robinson^  3  Bing.,  928 ;  Har- 
vey  V.  Grabhamy  5  Adol.  &  Ell.,  61 ;  Wheeler  v.  Cowany 
25  Maine,  283 ;  9  Wend.,  68.  Nor  was  the  time  extended 
by  part  performance  on  the  part  of  the  defendant. 

The  fact  is,  that  that  contract  was  not  part  performed,  but 
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a  subsequent  contract  was  wholly  performed.  The  plaintiflb 
well  knew  that  the  account  did  not  stand  m  June  as  in  April, 
but  that  Mayo  had  in  the  meantime  taken  a  cargo  of  lum- 
ber. The  books  were  before  them,  and  they  footed  up 
Mayo's  account  themselves.  If  they  made  a  mistake,  they 
did  it  with  their  eyes  open.  All  parties  united  in  the  set- 
tlement made  in  June,  with  the  books  and  accounts  before 
them,  and  irrespective  of  any  previous  contract. 

As  to  the  charge  of  $100,  it  was  paid  to  the  general  coun- 
sel of  the  firm  for  services  rendered.  And,  if  not,  it  is 
covered  by  the  $226  given  in  by  the  defendant. 

If  the  case  presents  anything  for  which  the  plaintiffs  are 
entitled  to  a  remedy,  it  is  to  be  found  in  a  suit  in  equity, 
and  not  in  an  action  of  assumpsit. 

The  opinion  of  the  Court  was  drawn  up  by 
Appleton,  J. — The  plaintiffs' claim  can  be  supported 
upon  no  known  or  recognized  principles  of  the  common  law 
as  heretofore  administered  in  England  or  on  this  continent. 
The  plaintiffs  and  defendant  were  partners.  After  much 
negotiation  the  partnership  was  dissolved,  and  a  settlement 
of  its  affairs  concluded  on  15th  June,  1859.  The  plaintiffs 
were  to  pay  the  defendant  three  thousand  dollars  for  his  in- 
terest in  the  real  estate,  mills,  &c.,  of  the  firm,  and  to  give 
him  four  thousand  dollars  for  ^'the  estimated  balance  of  his 
account.^  At  that  date  (15th  June)  the  apparent  amount 
due  the  defendant  on  the  books  of  the  company  was 
$4221,50.  The  defendant  on  that  day  was  charged  with 
three  notes  to  the  amount  in  the  aggregate  of  $4000,  but  as 
with  this  sum  there  would  be  an  apparent  balance  in  his 
favor,  at  the  instance  of  the  plaintiffs,  he  further  charged 
himself  with  $225,79,  as  "amount  given  in  on  settlement.'* 
The  items  of  debt  and  credit  (save  one)  appear  on  the  com- 
pany books,  and  on  the  account  of  the  defendant  up  to  and 
on  the  15th  June,  when  the  last  entries  were  made.  The 
proper  entries  having  been  made  upon  the  partnership  books, 
and  the  money  paid,  the  defendant,  on  the  same  day,  deliv- 
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ered  his  deed  convejing  his  interest  in  the  real  estate  of  the 
firm,  and  an  assignment  of  all  his  interest  in  the  notes,  ac- 
counts, mortgages,  &c.,  of  the  firm. 

The  plaintiffs  now  claim  that  in  this  settlement  there  were 
yarions  errors — in  the  charges  made — in  the  credits  given 
— and  in  the  interest  account — and  they  bring  this  action 
of  assumpsit  to  correct  these  variousi  errors  to  the  amount, 
as  it  appears  by  their  bill  of  particulars,  of  $4289,90. 

1.  There  is  no  principle  of  law  better  settled  than  that 
a  partner  can  only  maintain  assumpsit  against  his  partner  or 
partners  when  a  final  balance  is  agreed  upon ;  and  in  case 
of  a  facial  item,  when  such  item  is  separable  and  separated 
from  the  general  account,  and  admitted  to  be  correct.  But 
here  no  balance  is  conceded,  no  specific  item  admitted* 
The  plaintiffs,  cannot  select  one  or  many  items  included  in  a 
partnership  account  which  iias  been  settled,  and  make  them 
the  special  subject  of  litigation,  and  leave  the  rest  as  set- 
tled. If  there  has  been  mistake  or  fraud,  and  he  desires 
for  such  cause  to  set  aside  the  settlement,  his  remedy  is  in 
equity. 

The  case  of  Chase  v.  Garvin^  19  Maine,  211,  is  directly 
in  point.  The  plaintiff  there  alleged  fraud  and  concealment 
in  the  settlement  of  the  a&irs  of  the  firm,  and  sought  to 
maintain  assumpsit  for  their  correction,  but  the  Court  de- 
cided it  would  not  lie.  One  partner  cannot  maintain  a  suit 
against  the  other,  unless  upon  settlement  of  the  partnership 
accounts,  a  specific  sinn  be  found  due  him.  Burley  v.  jQbr- 
m,  8  N.  H.,  236. 

The  only  remedy  in  the  case  of  fraud  or  mistake  in  the 
adjustment  of  a  partnership  account  is  by  bill  in  equity. 
CJuue  v.  GarviUy  19  Maine,  211.  A  stated  account  may  be 
impeached  in  whole  or  in  part,  on  the  ground  of  fraud  or 
mistake.  The  whole  account  may  be  opened  and  a  new 
account  be  directed  to  be  taken.  If  the  mistakes  do.  not 
affect  the  whole  account,  then  the  account  will  be  acted  upon 
as  correct,  except  as  to  those  particulars  with  which  the 
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party  is  dissatisfied.    These  proceedings  are  only  by  bill  in 
equity.     Lindley  on  Partnership,  825. 

2.  All  the  items  sought  to  be  recovered  appear  on  the 
books  of  the  firm  at  the  time  of  the  settlement,  except  the 
claim  of  $100  paid  by  Wade  to  the  defendant,  and  it  is  in- 
sisted that,  at  any  rate,  this  action  is  maintainable  for  tiiat 
sum. 

Partners  may  separate  one  partnership  transaction  from 
the  rest  and  adjust  it,  and,  it  thereupon  a  sum  be  found  due 
from  one  to  the  other,  a  promise  to  pay  it  will  be  binding, 
and  an  action  will  lie  thereupon,  although  the  rest  of  the 
affairs  remain  unadjusted.  Gibson  v.  Moore^  6  N.  H.,  547. 
But  here  there  was  no  separation  of  a  partnership  transac- 
tion, no  adjustment  of  it  and  no  promise  to  pay  it.  No 
promise  is  implied  between  partners  to  pay  each  other  in 
a  partnership  transaction,  and  mo  action  lies  by  either  in 
such  case,  unless  the  transaction  has  been  settled  and  a 
promise  of  payment  made.  Wright  v.  Cdbleighj  1  Foster, 
339. 

The  sum  total  of  error  sought  to  be  corrected,  is  $4289,90. 
This  Court  will  not  permit  one  item  of  $100  to  be  settled 
here  and  the  rest  to  be  adjusted  by  a  court  of  equity.  The 
accounts  are  not  to  be  settled  m  part  before  one  tribunal  and 
in  part  before  another,  and  the  plaintiffs  to  determine  where 
each  separate  portion  is  to  be  heard  and  tried.  K  there  are 
mistakes  and  errors  to  be  corrected,  they  must  all  be  heard 
and  adjudicated  upon  by  one  and  the  same  Court,  and  that 
is  a  court  of  equity.     Lane  v.  TyUr  &  ah 

If  the  other  items  are  all  correct,  save  the  payment  by 
Wade  to  the  defendant,  then  it  is  clear  that  no  action  can  be 
maintained  for  that. 

The  plaintiffs  claim  $100  paid  by  Wade  to  the  defendant 
and  oudtted  to  be  by  him  credited  to  the  firm. 

K  the  settlement  was  made  upon  the  actual  balance,  th^ 
plaintiffs  cannot  prevail,  because  they  have  been  credited  . 
$225,79  as  *^  given  in  on  settlement"  and  have  not  paid  th^ 
actual  balance.    The  omission  of  this  sum  could  only  be 
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properly  rectified  by  reducing  by  that  amount  the  sum  given 
in.  It  could  never  have  been  the  understanding  of  the  par- 
ties that,  if  a  sum  be  given  in  on  settlement  and  it  should 
afterwards  appear  that  a  much  less  sum  were  omitted  in 
such  settlement,  that  this  omitted  sum  should  be  paid  as  a 
debt  and  the  sum  given  in  remain  in  its  entirety  as  a  gift. 

If;  as  the  plaintiffs  contend,  they  wer^  to  give  the  defend- 
ant $4000  for  "the  estimated  balance  of  his  account,"  then 
both  parties  ran  the  risk  of  the  actual  balance,  and,  whether 
it  exceed  or  fall  short  of  the  estimate,  neither  party  can 
complain. 

In  Knight  v.  MajoribanJcs^  11  Beav.,  322,  and  2  Mac.  & 
G.,  10,  certain  persons  were  partners  in  a  speculation  in 
Australia.  The  speculation  was  not  at  first  successful,  and 
it  was  necessary  for  the  partners  irequently  to  contribute 
large  sums  of  money  for  the  purpose  of  carrying  it  on.  The 
plaintiff,  who  was  one  of  the  partners,  was  greatly  pressed 
for  money,  and  was  unable  to  contribute  his  proportion  of 
the  required  capital.  A  sum  of  upwards  of  £5000  was  al- 
leged to  be  due  from  him  to  the  concern ;  he  never  ques- 
tioned the  accuracy  of  this  statement,  but  assented  to  its 
correctness  and  never  examined,  nor  sought  to  examine,  any 
books  or  accounts;  and,  in  consideration  of  the  sum  so  al- 
leged to  be  due,  and  of  £250  cash,  he  assigned  all  his  in- 
terest in  the  concern  to  his  partners  and  released  them  from 
all  demands.  The  speculation  afterwards  proving  profita- 
ble, he  sought  to  set  aside  this  transaction  on  the  ground  of 
fraud  and  inadequacy  of  consideration.  But,  as  no  fraud 
was  proved,  and,  as  the  plaintiff  knew  well  what  he  was 
about,  as  he  was  content  that  no  accounts  should  be  taken, 
and  that  no  person  should  act  as  his  adviser,  and  as,  although 
he  was  undoubtedly  in  distress,  and  his  co-partners  knew  it, 
yet  they  had  taken  no  unfeir  advantage  of  that  circum- 
stance, it  was  held,  both  by  Lord  Langdale  and  Lord  Coii- 
•  TENHAM,  on  appeal,  that  the  transaction  was  binding  auA 
could  not  be  impeached.     Lindley  on  Partnership,  792.  ^ 

But,  in  this  settlement,  the  plaintiffs  were  the  gainers. 
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The  allowance  of  the  sum  in  question  will  not  reduce  the 
balance  to  the  amount  estimated.  They  cannot,  therefore, 
if  the  settlement  was  made  upon  an  estimate,  by  any  possi- 
bility, have  been  wronged. 

3.  The  plaintiffs  further  pretend  that  the  settlement  made 
on  June  15  was  as  of  April  22,  and  the  accounts,  both  debt 
and  credit,  intervening  between  those  dates,  should  have 
been  included — that  the  defendant  should  be  allowed  his 
debits  as  against  the  firm,  and  that  he  should  be  charged 
with  the  credits  accruing  since  April  22. 

If  this  were  so,  it  would  present  the  case  of  a  settlement 
where,  as  the  plaintiffs  allege,  there  are  various  mistakes 
of  debt  and  credit,  and  of  interest  account,  all  of  which  the 
defendant  denies.  But,  if  it  were  so,  it  has  already  been 
seen  that  these  various  errors  can  only  be  corrected  in  equity. 

4.  But  the  plaintiffs'  proof  most  conclusively  negatives 
any  mistake  of  fact  in  the  settlement. 

It  seems  that  the  plaintiffs  and  defendant  on  22d  April, 
1859,  entered  into  a  contract  under  seal  by  which,  upon  the 
performance  of  certain  conditions  by  the  plaintiffs,  within 
thirty  days  therefrom,  the  firm  was  to  be  dissolved,  and  its 
affairs  to  be  settled.  The  defendant  was  to  convey  his  in- 
terest in  the  mill  and  certain  real  estate  of  the  firm  for  the 
sum  of  $3000,  to  be  paid  in  thirty  days — and  the  plaintiffb 
were  further  to  give  the  defendant  $4000  for  ^Hhe  esHmcUed 
balance  of  his  accounty^  the  payment  to  be  secured  as  there- 
in provided. 

The  plaintiffs  failed  to  comply  with  the  terms  proposed 
within  the  time  limited.  The  defendant  gave  notice  on  the 
last  day  that  he  should  no  longer  consider  the  contract  in 
force.  Notwithstanding  this,  these  negotiations  continued 
till  15th  June,  when  the  settlement  now  sought  to  be  set 
aside,  was  effected — and  a  conveyance  of  the  real  estate 
and  personal  estate  made  by  the  defendant  to  these  plaintiffs 
and  the  stipulated  consideration  therefor  paid  by  them  to 
him.  . 

The  plauitifb  will  hardly  deny  that  they  have  a  moderate 
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share  of  common  sense,  intelligence  and  business  capacity. 
Allowing  them  credit  for  this  much,  it  is  difficult  to  imagine 
a  more  preposterous  claim  than  the  one  suggested,  or  more 
at  yariance  with  their  proofs  and  acts. 

The  books  of  the  firm,  introduced  by  the  plaintiffs,  show 
the  state  of  the  account  between  the  defendant  and  the  firm. 
They  show  a  settlement  on  15th  June,  and  the  items  in- 
cluded therein  The  debits  and  credits  are  duly  set  forth, 
and  they  reach  to  that  date.  They  include  the  various  sums 
embraced  in  this  suit  save  one  already  considered.  They 
were  added  up.  Nothing  was  concealed.  The  plaintiffs, 
knowing  the  several  sums  by  which  the  balance  was  found, 
and  aiding- in  ascertaining  it,  have  received  the  entire  inter- 
est of  the  defendant  in  the  firm  property  upon  the  settle- 
ment thus  effected.  The  proof  negatives  fraud,  for  the 
items  were  all  patent  and  Apparent  to  the  inspection  of  the 
plaintiffs.  It  negatives  mistake,  for  they  aided  in  the  addi- 
'  tion  of  the  sums  before  them.  The  settlement,  as  they 
allege,  was  upon  ^an  estimated  balance."  If  so,  they  must 
abide  ihe  result.  Nothing  shows,  as  the  accounts  then 
stood,  that  they  have  been  injured. 

The  plaintiffs  pretend  that  the  settlement  was  to  have  been 
of  the  accounts  as  they  stood  at  an  earlier  date — that  is, 
that  neglecting  to  perform  their  part  of  the  contract  of 
April  22,  without  performing,  they  were  to  have  all  the 
benefits  of  its  entire  performance;  that  the  settlement 
should  have  been  as  if  then  (April  22)  made,  and  that  the 
defendant  should  be  charged  with  all  moneys  since  received, 
and  denied  all  claims  since  accruing.  If  such  was  the  bar- 
gain, ihe  most  obvious  course  would  have  been  to  have  thus 
made  the  settlement,  and  the  entries  corresponding  thereto. 
It  is  not  readily  perceived  how  men  of  even  moderate  saga- 
city could  have  participated  in  and  assented  to  a  settlement 
carrying  down  the  account  to  a  date  nearly  three  months 
later  than  it  should  have  been.  The  books  show  the  now 
disputed  items  and  their  settlement,  and  one  capable  of  their 
addition  could  hardly  have  been  ignorant  of  what  the  sums 
Vol.  l.  50 
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were  for,  when  he  thus  added  them,  or  was  present  at  and 
assisted  in  their  addition. 

That  the  defendant  claimed  the  debits  and  credits  now 
disputed,  and  that  the  settlement  was  based  on  their  allow- 
ance, is  very  apparent.  The  accounts  were  settled  as  the 
parties  intended, — without  fraud  and  without  mistake,  and 
all  this  is  manifest  by  the  plaintiffs'  own  showing. 

5.  If  the  contract  of  April  22  were  by  any  legerdemain 
to  be  regarded  in  force  on  15th  June,  when  the  settlement 
was  made,  then,  if  the  defendant  has  not  performed  the  con- 
tract on  his  part,  the  plaintiffs  have  a  remedy  for  its  non- 
performance upon  the  contract- 

They  may  maintain  an  action  at  common  law  and  receive 
compensation  in  damages.  Or  they  macy,  by  bill  in  equity, 
set  aside  the  settlement,  if  fraudulent,  and  enforce  the  per- 
formance of  the  contract. 

But  nothing  is  clearer  than  that,  if  the  contract  was  in 
force  on  the  day  of  the  settlement,  June  15,  that  the  reme-' 
dy  for  any  failure  in  performance  is  upon  the  contract,  either 
at  common  law  or  in  equity,  and  not  by  action  of  assumpsit. 
Nonsuit  confirmed  and  exceptions  overruled. 

Tenney,  C.  J.,  and  Rice,  J.,  concurred  in  the  result  on 
the  ground  that  the  facts  show  no  cause  of  action  ; — Davis 
and -Kent,  JJ.,  that  the  remedy  of  plaintiffs  was  by  suit  in 
equity. 
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Lathlt  Rich  versus  Stlvanus  J.  Roberts. 

A  mortgage  of  chattels,  made  by  joint  owners  residing  in  different  towns,  is  in- 
valid as  against  other  persons  than  the  mortgagers,  imless  it  has  been  re- 
corded in  each  of  the  towns  where  the  mortgagers  reside. 

Where  a  creditor  of  one  of  the  mortgagers  has  attached  the  mortgaged  proper- 
ty, the  holder  of  a  second  mortgage  of  the  same  property,  which  has  been 
duly  recorded,  but  not  until  after  the  attachment,  cannot  maintain  an  action 
against  the  attaching  officer  until  the  attachment  is  released  or  dissolved. 

Case  against  the  defendant^  as  sheriff  of  the  county,  for 
alleged  default  of  his  deputy.  Writ  dated  Oct.  18,  1860. 
The  parties  submitted  the  case  to  the  Court  upon  the  follow- 
ing statement  of  facts : — September  18th,  1855,  Andrew  R. 
Grant,  of  Frankfort,  in  the  county  of  Waldo,  and  John 
Batchelder,  of  Oldtown,  in  the  county  of  Penobscot,  mort- 
gaged to  the  plaintiff  three  pairs  of  oxen,  one  horse  and 
two  sets  of  double  harness,  to  secure  the  payment  of  a  note 
of  $800,  payable  in  nine  months,  which  mortgage  was  legal- 
ly recorded  in  Frankfort  on  the  same  day,  but  was  never 
recorded  in  Oldtown.  On  Sept.  21st,  1855,  Washington 
Carlton,  then  a.deputy  of  the  defendant,  duly  qualified,  at- 
tached and  took  into  his  possession  said  property,  (and  has 
retained  the  same  to  this  time,)  by  virtue  of  two  writs  of 
attachment  in  favor  of  Jonathan  A.  Cushing,  one  against 
-said  Grant  and  Batchelder,  the  other  against  said  Grant, 
both  returnable  to  the  Supreme  Judicial  Court  for  Penob- 
scot county,  January  term,  1856.  Both  writs  were  duly 
returned  and  entered ;  the  one  against  Grant  and  Batchelder 
was  entered  ^  neither  party,"  and  dismissed  from  the  docket, 
January  term,  1857,  and  the  one  against  Grant  is  still  pend- 
ing. The  plaintiff  demanded  the  property  of  .Carlton,  after 
the  suit  against  Grant  and  Batchelder  was  dismissed,  and  be- 
fore bringing  the  present  action.  October  24th,  1856,  said 
Grant  and  Batchelder  gave  the  plaintiff  another  mortgage 
of  the  same  property,  to  secure  the  same  debt  as  the  former 
mortgage,  which  was  duly  recorded  in  Frankfort,  Oct.  25, 
1856,  and  in  Oldtown,  Jan.  16,  1857. 


Digitized  by  VjOOQ IC 


396  EASTERN  DISTRICT. 

Bioh  «.  BobertB. 

It  was  agreed  that  the  Court  should  render  judgment  up- 
on the  foregoing  statement,  according  to  the  legal  rights  of 
the  parties,  and,  if  for  the  plaintiff,  assess  the  damages  upon 
the  depositions  accompanying  the  statement  of  facts. 

Jf.  H.  Hubbard,  for  the  plaintiff,  argued  that  the  attach- 
ment of  the  chattels,  in  the  action  against  Grant  and  Batch- 
elder,  having  been  dissolved,  the  sheriff  should  have  given 
up  the  property  at  onc^.  The  pendency  of  the  action  against 
Grant  is  no  bar  to  the  present  action,  as  the  first  mortgage 
to  the  plaintiff  was  recorded  in  Frankfort,  where  Grant  re- 
sides, three  days  before  the  attachment  of  Cushing  was 
made,  which  was  all  the  statute  requu*ed  so  far  as  Grant  was 
concerned,  and  was  ample  notice  to  the  attaching  creditor. 

O.  H.  Fierce,  for  the  defendant,  to  the  point  that  Grant's 
interest  was  legally  attached,  cited  R.  S.,  c.  81,'  §  59,  e^ 
seq.;  Pains  v.  Jackson^  6  Mass.,  242;  Gfardner  v.  Dutch^ 
9  Mass.,  427. 

The  opinion  of  the  Court  was  drawn  up  by 
Kent,  J. — In  a  former  case  between  these  parties,  we 
decided  that  the  mortgage  to  the  plaintiff  was  invalid  as 
against  other  persons  than  the  mortgagers,  because  it  had 
not  been  recorded  in  each  town  where  one  of  the  mortgagers 
resided.  Rich  v.  JRobertSy  48  Maine,  548.  The  plaintiff 
in  that  suit  became  nonsuit, — and  this  new  action  has  been 
instituted,  and  comes  before  us  oa  an  agreed  statement  of 
£GU)ts,  somewhat  different  from  the  former  case.  It  now  ap- 
pears that  the  attachment  made  on  the  writ  against  both  the 
mortgagers  has  been  released.  The  sheriff,  therefore,  has  no 
longer  any  right  to  hold,  or  to  seize  for  sale  this  property  by 
reason  or  by  virtue  of  that  attachment.  But  it  is  also 
agreed,  that  the  action  against  Grant  alone  is  still  pending, 
and  the  attachment  on  that  writ  is  still  in  force.  The  officer, 
on  that  writ,  was  authorized  to  attach,  and  did  attach  and 
hold  the  undivided  interest  of  Grant. 

It  is  well  settled  law  that  when  persoiial  property,  owned 
by  tenants  in  common,  is  attached  in  a  suit  against  one  of 
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them  9  tiie  officer  is  entitled  to  tbe  possession  and  control  of 
the  whole,  during  the  pendency  of  the  attachment,  although, 
on  the  levy  of  tihe  execution,  he  sells  only  the  share  or  in- 
terest of  the  judgment  debtor,  and  the  purchaser  acquires 
only  the  right  of  a  part  owner.  Beed  v.  Howard^  2  Met., 
36. 

The  prorision  of  the  statute,  c.  81,  §  59,  that  a  part 
owner  who  is  not  sued  may  have  the  property  delivered  to 
him  on  giving  bond,  recognizes  the  principle  above  stated. 

In  this  case,  the  mortgage,  not  being  recorded  according 
to  law,  is  not  valid  against  subsequent  attaching  creditors, 
but  is  valid  against  the  mortgagers.  When  the  lien  created 
by  the  attachment  is  released  or  dissolved,  the-  right  of  the 
mortgagee  revives,  and  he  may  assert  his  claim  and  title  to 
the  proper:ty.  But  so  long  as  the  officer  has  a  right  to  re- 
tain the  property,  he  cannot  be  liable  to  the  mortgager — in 
an  action  for  its  value. 

K  judgment  is  recovered  in  the  suit  now  pending  against 
Grant,  the  officer  may  proceed  to  seize  and  sell  his  undivided 
interest,  and,  in  case  he  does  so  legally,  the  purchaser  will 
take  Grant's  place,  and  become  a  joint  owner  with  the  plain- 
tiff. If  that  attachment  against  Grant  should  be  released  or 
dissolved,  then  the  officer  may  be  bound  to  restore  the  pro- 
perty, or  account  for  its  value  to  the  plaintiff  as  owner. 
However  this  may  be,  we  do  not  see  that  the  officer  can  be 
liable  in  this  suit,  as  he  appears  as  yet  to  have  done  nothing 
which  he  was  not  by  law  authorized  and  bound  to  do. 

Plaintiff  nonsuiL 

EiOE,  Appleton,  Cutting,  Davis  and  Waltc»^,  JJ., 
Concurred.  ♦ 
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JosiAH  A.  CoLOORD  versu8  Crawford'  S.  Fletcher. 

'When  two  parties  submit  a  matter  in  controversy  to  arbitrators,  although  in 
terms  somewhat  yague  and  indefinite,  they  have  power  to  determine  both  tiie 
yalidity  and  the  amount  of  the  claim  in  dispute,  unless  restricted  by  the 
terms  of  the  submission. 

But  the  award  of  arbitrators,  being  in  the  nature  of  a  judgment,  in  order  to  be 
yalid,  must  ascertain  and  decide  as  to  the  matters  submitted,  so  that  it  shall 
not  be  the  cause  in  itself  of  a  new  controyersy. 

Thus  where,  in  case  of  a  claim  by  one  part  owner  of  a  vessel  against  another 
part  owner,  for  insurance  collected  by  the  latter,  the  award  was,  that  "  there 
is  due  to  C.  the  amount  collected  on  policy  of  insurance  held  by  F.,  for  his, 
(C/s)  sixteenth  part  of  barque  S.,"  it  was  held  to  be  invalid,  as  not  deter- 
mining that  F.  had  received  any  money  on  the  policy,  nor,  if  any,  how 
much. 

Assumpsit  on  an  award,  with  counts  for  the  original 
causes  of  action. 

The  plaintiff  and  defendant  were  part  owners  of  the 
barque  Spirit  of  the  Sea.  It  was  in  evidence  that  the  de- 
fendant had  obtained  policies  of  insurance  on  five-eighths  of 
said  barque  in  three  companies,  and  had  received  and  col- 
lected money  from  each  for  losses,  amounting  to  $8871,86 ; 
that  the  plaintiff  claimed  to  recover  of  the  defendant  the 
amount  received  by  him  for  insurance  of  one-sixteenth ;  and 
that  they  had  mutually  referred  this  claim  to  Ira  Blanchard 
and  Henry  McGilvery,  who  heard  the  parties,  and  made  a 
written  award,  that  "  there  is  due  Capt.  Josiah  A.  Colcord 
the  amount  collected  on  policy  of  insurance,  as  held  by  C. 
S.  Fletcher  for  his,  J.  A.  Colcord's,  one-sixteenth  of  barque 
Spirit  of  the  Sea.'' 

•  The  case  was  taken  from  the  jury,  and  referred  to  the  fuB 
Court,  to  determine  whether  tljp  plaintiff  is  entitled  to  re- 
cover on  the  award ;  if  so,  the  defendant  to  be  defaulted, 
but,  if  not,  the  case  to  stand  for  trial. 

J.  G.  Dickerson^  for  the  plaintiff,  argued  that  it  is  the 
policy  of  the  law  to  construe  awards  liberally,  so  as  to  give 
effect  to  the  intention  of  parties,  and  prevent  protracted 
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litigation.  The  award  is  certain  to  a  common  intent.  The 
matter  referred  was  a  "claim  for  insurance  collected."  It 
was  a  question  of  right  to  the  money  collected,  and  not  of 
the  amount,  which  could  be  ascertained  at  the  insurance  of- 
fices. In  law,  that  is  certain  which  can  be  made  certain. 
The  case  shows  that,  on  the  insurance  of  five-eighths,  the 
amount  collected  was  $8871,86.  The  plaintiff,  on  one-six- 
teenth, would  be  entitled  to  $887,18. 

On  a  submission  respecting  the  title  to  a  yoke  of  oxen,  an 
award  that  one  party  should  pay  the  other  so  much  money, 
without  determining  in  terms  the  title  to  the  oxen,  has  been 
held  good.     Hanson  v.  Webber^  40  Maine,  194. 

Jewett  <&  ChasBy  for  the  defendant. 

1.  The  award  does  not  decide  the  issue  presented  in  the 
submission.  The  controversy  was  as  to  the  amount,  if  any- 
thing, of  insurance  collected  by  the  defendant  for  the  plain- 
tiff.    The  award  is  silent  as  to  the  amount. 

2.  The  award  is  uncertain.  An  award  must  leave  no 
reasonable  doubt  as  to  its  meaning  or  effect,  or  the  rights 
and  duties  of  the  parties  under  it.  2  Parsons  on  Cont., 
204;  Schuyler  v.  Van  Der  Veer,  2  Gaines,  235.  The  tes- 
timony presented,  if  admissible,  does  not  show  the  amount 
awarded,  so  that  it  can  be  ascertained.  If  the  plaintiff  can 
be  admitted  to  show  what  the  defendant  received  from  the 
companies,  the  defendant  may  adduce  evidence  to  prove 
that  no  part  of  it  belonged  to  the  plaintiff,  or  a  less  part 
than  the  plaintiff  claims.  An  award  is  not  to  be  the  cause 
of  a  new  cgntroversy.  Lincoln  v.  Whittenton,  12  Met., 
31 ;    Waite  v.  Barry,  12  Wend.,  377. 

3.  The  declaration  is  not  sustained  by  the  proof.  The 
submission  declared  on  is  oral ;  the  one  proved,  is  in  writing. 

If  the  defendant  has  any  of  the  plaintiff's  money,  the 
plaintiff  can  recover  it  on  a  trial  of  this  suit,  on  his  money 
counts,  without  giving  effect  to  this  defective  award. 

W.  G.  Crosby,  for  the  plaintiff,  in  reply. 

1.  The  award  conforms  substantially  to  the  submission. 
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In  interpreting  a  submission,  regard  is  to  be  had  mainly  to 
the  intention  of  the  parties.     Caldwell  on  Arbitration,  25. 

It  was  the  validity,  and  not  the  amoant,  of  the  plaintiffs 
claim  which  was  submitted.  This  is  shown  by  the  language 
of  the  submission.  The  referees  have  determined  that  the 
claim  is  valid. 

2.  The  award  is  so  expressed  that  no  reasonable  doubt 
can  be  entertained  as  to  its  meaning  or  effect,  or  the  rights 
and  duties  of  the  parties.  It  decides  that  the  plaintiff's 
claim  is  valid.  That  was  the  question  submitted,  and  it  is 
the  one  determined  by  the  arbitrators. 

And  it  is  sufficiently  certain  as  to  the  amount  of  the  claim. 
It  awards  to  the  plaintiff  the  amount  of  insurance  collected 
by  the  defendant  on  the  plaintiff's  sixteenth.  The  amount 
so  collected  was  a  fixed  fact.  The  aiward  contains  a  stand- 
ard or  rule  by  which  the  plaintiff's  proportion  can  be  ascer- 
tained, the  proportion  of  one-sixteenth  to  the  five-eighths 
insured. 

3.  Nor  is  the  objection  well  founded,  that  the  award  was 
not  final.  The  point  submitted,  the  validity  of  the  claim, 
was  fully  and  finally  decided.  When  the  words  of  the 
award  are  less  comprehensive  than  the  submission,  it  is  to 
be  understood  that  what  is  omitted  was  not  controverted, 
unless  the  contrary  is  shown.     2  Parsons  on  Cont.,  211. 

4.  The  declaration  sets  forth  the  award  substantially. 
But,  if  there  is  any  technical  defect  in  this  respect,  it  may 
be  amended,  so  that  the  substantial  rights  of  parties  may 
not  be  sacrificed  to  forms. 

The  opinion  of  the  Court  was  drawn  up  by 
Kent,  J. — The  first  question  in  this  case,  is,  what  was 
referred  under  the  submission  ?  It  is  contended  by  the  plain- 
tiff that  the  only  matter  submitted  was  the  validity  of  his 
claim,  and  not  the  amount.  We  cannot  concur  in  this  view. 
It  is  apparent  that  the  parties  intended  to  refer  for  final  de- 
termination and  adjustment  a  claim,  which  plaintiff  made 
against  the  defendant  for  money  which  he  had  received  for 


Digitized  by  VjOOQ IC 


WALDO,  1862.  401 


Colcord  V,  Fletcher. 


insurance,  and  not  merely  the  abstract  question,  whether 
there  v[ss  any  indebtedness,  leaving  the  amount  to  be  other- 
wise determined.  When  "  a  claim  "  is  submitted  to  any  ju- 
dicial tribunal,  it  involves  necessarily  the  determination  of 
the  legality  and  the  amount,  unless  there  is  an  express  lim- 
itation of  the  power  to  adjudicate. 

The  defendant  insists  that  the  award  cannot  be  made  the 
basis  of  an  action,  because  it  does  not  conform  to  the  sub- 
mission, and  is  not  final  between  the  parties. 

It  is  wejl  settled,  that  it  is  essential  to  the  validity  of  an 
award  that  it  should  make  a  Jinal  disposition  of  the  matters 
embraced  in  the  submission.  What  is  a  final  disposition?  It 
is  such  a  disposition  that  nothing  further  remains  to  fix  the 
rights  and  obligations  of  the  parties,  and  no  further  contro- 
versy or  litigation  is  required  or  can  arise  on  the  matter.  It 
is  such  an  award  that  the  party  against  whom  it  is  made  can 
perform  or  pay  it,  without  any  further  ascei-tainment  of 
rights  or  duties.  It  is  not  absolutely  necessary  that  the 
award  should*  state  in  figures  the  jexact  amount  to  be  paid. 
It  is  sufficient  if  there  is  such  reference  in  the  award  to  doc- 
uments or  other  matters,  that  nothing  remains  but  mere 
arithmetical  computation,  to  render  the  award  final  and  con- 
clusive. Watte  V.  Barry ^  12  Wend.,  377;  Lincoln  v. 
Whittenton  MUls,  12  Met.,  31. 

The  award  is  in  writing,  and  is  as  follows  :  —  "that  there 
is  due  Capt.  J.  A.  Colcord,  (plaintiff,)  the  amount  collected 
on  policy  of  insurance  as  held  by  C.  S.  Fletcher,  (defend- 
ant,) for  his,  J.  A.  Colcord's,  one-sixteenth  of  barque 
Spirit  of  the  Sea." 

The  defendant  contends  that  the  award  does  not,  in  its 
terms,  decide  that  the  plaintiff  had,  in  fact,  collected  any 
sum  for  the  defendant's  one-sixteenth — that  it,  at  most,  de- 
cides that  there  is  due  from  defendant  whatever  amount  he 
has  in  fact  received  or  collected  for  the  one-sixteenth  be- 
longing to  plaintiff,  without  affirming  that  he  has  collected 
anything  to  which  plaintiff  is  entitled. 
It  is  apparent  that  the  principal  question  between  the  par- 
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ties  was,  whether  the  insurance  that  the  defendant  obtained 
on  five-eighths  of  the  vessel,  included  the  plaintiff's  one- 
sixteenth,  or  any  part  of  it.  The  award  does  not  very 
clearly  determine  this  preliminary  question.  It  holds  the 
defendant  responsible  for  the  amount  collected  for  the  plain- 
tiff's portion,  but  does  not  in  terms  affirm  that  the  defend- 
ant had  collected  any  money  for  that  one-sixteenth,  which 
was  the  question  in  dispute. 

But  the  fatal  defect  in  the  award,  taken  in  its  most  favor- 
able aspect  for  the  plaintiff,  is,  that  it  does  not  make  a  final 
disposition  of  the  matters  referred,  within  the  rules  before 
stated.  **An  award  is  in  the  nature  of  a  judgment,  and,  to 
be  valid,  must  be  certain  and  decisive  as  to  the  matters  sub- 
mitted, so  that  it  shall  not  be  a  cause  of  a  new  controversy." 
12  Met.,  before  cited. 

It  is  clear  that  no  final  judgment  could  be  rendered  on 
this  award,  without  further  examination  and  trial.  No 
amount  is  stated,  and  none  could  be  fixed  without  proof  of 
matters  not  stated  or  referred  to  in  the  award:  The  ques- 
tion of  amount  presents  a  disputable  fact,  even  if  it  is  ad- 
mitted that  the  award  is  sufficiently  clear  as  to  the  general 
fact  of  indebtedness.  In  this  case,  plaintiff  did  not,  and 
could  not  safely  rely  upon  the  submission  and  award,  but 
called  witnesses  to  prove  the  receipt  of  money  from  several 
insurance  offices.  Whether  a  portion  of  all  these  sums  of 
only  of  a  part  was  received  for  plaintiff's  use,  was  one  ques- 
tion to  be  determined,  and  it  could  be  determined  only  by 
further  litigation.  A  verdict  could  not  be  found  for  plaintiff 
on  the  submission  and  award  alone,  as  the  award  makes  no 
reference  to  any  fact  or  document,  from  which  a  judgment 
could  be  made  up.  Schuyler  v.  Van  Der  Feer,  2  Caines, 
235.  The  award  is  invalid.  According  to  agreement  of  the 
parties,  the  case  must  stand  for  trial  upon  the  counts,  other 
than  the  one  upon  the  submission  and  award. 

Appleton,  C.  J.,  Cutting,  Davis  and  Walton,  JJ., 
concurred. 
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Israel  S.  Woodbury  verms  Benjamin  Willis. 

A  had  a  mill  on  C  stream.  B  built  a  mill  below,  on  M  stream  into  whicli  C 
stream  flows,  and,  to  secure  a  supply  of  water,  erected  a  reservoir  dam  on  C 
stream  above  A*s  mill.  In  an  action  b j  A  to  recover  damages  of  B  for  de- 
tention of  water  from  his  mill,  it  is  not  admissible  to  introduce  evidence  as 
to  how  the  reservoir  dam  affected  the  operation  of  the  mills  below  A's,  or 
whether,  by  reason,  in  whole  or  in  part,  of  the  erection  of  said  dam,  the  mills 
below  were  enabled  to  run  a  longer  part  of  the  year  than  before  the  dam 
was  erected. 

Where,  in  such  a  case,  it  appears  that  A*s  mill  was  leased  for  a  certain  portion 
of  the  time  covered  by  the  suit,  this  will  not  prevent  his  recovering  damages 
for  that  part  of  the  time,  unless  it  is  shown  that  the  dam  caused  no  injury  to 
his  reversion,  and  did  not  diminish  his  profits  during  the  lease. 

On  Exceptions  to  the  ruling  of  Rice,  J. 

Ca6e  for  alleged  injury  by  detention  of  water  from  the 
plaintiff's  mill  by  the  defendant's  dam. 

The  plaintiff  owned  a  mill  on  Chase  stream  in  Monroe, 
erected  in  1857.  The  defendant,  in  1859,  built  a  mill  on 
Marsh  stream,  into  which  Chase  stream  flows,  below  the 
plaintiff's  mill,  and  a  reservoir  dam  on  Chase  stream,  above 
the  plaintiff's  mill,  by  means  of  which  dam  he  flowed  600 
acres  of  bog  land.  The  dam  was  under  the  sole  control  of 
the  defendant.  One  Tasker  had  a  lease  of  the  plaintiff's 
mill,  and  occupied  it,  from  Nov.  4, 1859,  to  March  25, 1860. 

There  was  evidence  tending  to  show  that  the  plaintiff  had 
been  damaged  by  the  defendant's  dam,  and  evidence  to  the 
contrary. 

The  defendant  contended  that  the  plaintiff  was  not  entitled 
to  recover  for  any  injury  to  his  mill  by  detention  of  water 
while  the  lease  was  in  force ;  but  the  Court  declined  so  to 
instruct  the  jury. 

During  the  progress  of  the  trial,  the  defendant  put  the 
following  questions  to  witnesses : — ^How  did  the  reservoir 
dam  affect  the  operation  of  the  mills  below  the  t)laintiff's? 
Did,  or  did  not,  said  mills  run  a  longer  part  of  the  year  next 
succeeding  the  erection  of  the  reservoir  dam  than  the  year 
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preceding?  And,  if  so,  were  they  not  enabled  so  to  do  by 
reason,  in  whole  or  in  part,  of  the  reservoir  dam?"  The 
plaintiff  objected,  and  the  Court  ruled  that  the  questions 
were  inadmissible. 

The  verdict  was  for  the  plaintiff.   The  defendant  excepted. 

fV.  G.  Crosby y  in  support  of  the  exceptions. 

Jewett  <&  Chase^  contra. 

The  opinion  of  the  Court  was  drawn  up  by 
May,  J. — In  1857  the  plaintiff  built  his  mill  upon  Chase 
stream.  In  1859  the  defendant  built  his  mill  upon  Marsh 
stream,  below  the  plaintiff's,  into  whjch  Chase  stream  runs ; 
and,  for  its  more  advantageous  working,  erected  a  reservoir 
dam  upon  Chase  stream,  above  the  plaintiff's  mill,  by  the 
erection  of  which  the  plaintiff  claims  that  he  has  been  injur- 
ed. In  the  language  of  the  counsel  for  the  defendant,  in 
his  argument,  "  it  was  certainly  competent  for  the  defendant 
to  introduce  testimony  tending  to  show  that  the  injury  com- 
plained of  was  not  occasioned  by  the  detention  of  the  water, 
but  was  attributable  to  other  causes."  For  this  purpose, 
during  the  progress  of  the  trial,  several  witnesses  were  in- 
quired of  as  follows  : — "How  did  the  reservoir  dam  affect 
the  operation  of  the  mills  below  the  plaintiff's?  Did,  or 
not,  said  mills  run  a  longer  part  of  the  year  next  succeed- 
ing the  erection  of  the  reservoir  dam  than  the  year  preced- 
ing? And,  if  so,  were  they  not  enabled  so  to  do  by  reason, 
in  whole  or  in  part,  of  the  reservoir  dam  ?"  These  questions 
being  objected  to  by  the  plaintiff  were  excluded. 

It  does  not  appear  in  the  exceptions  that  there  was  any 
mill,  upon  either  stream,  except  those  erected  by  the  parties 
as  above  stated.  But,  if  there  were  other  mills  below  the 
plaintiff's,  upon  Marsh  stream,  the  admissibility  of  the  evi- 
dence sought  would  not  be  affected  thereby,  because  the 
effect  of  the  reservoir  dam  would,  other  things  being  equal, 
be  precisely  the  same  upon  all  mills  situated  there.  But  its 
effect  upon  the  plaintiff's  mill,  and  any  other  mill  situated 
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upon  Marsh  stream,  would  not  necessarily  be  the  saine ;  and, 
before  the  jury  could  properly  infer  from  the  effect  produced' 
upon  the  latter,  whether  belonging  to  the  plaintiff  or  any 
other  person,  that  the  same  effects  must  have  been  pro- 
duced in  any  degree  upon  the  plaintiff's  mill,  it  must  have 
been  made  to  appear  that  the  condition  and  circumstances  of 
the  two  mills  were  identical,  so  far  as  their  connection  with 
the  water  and  its  application  was  concerned.  This  was  not 
shown,  but,  on  the  contraiy,  it  appears  that  they  were  not 
so.  The  case  finds  that  the  mill  situated  upon  Marsh 
stream  had  other  sources  for  a  supply  of  water  beside  the 
reservoir  dam,  and  Chase  stream,  which  must  have  affected 
the  time  and  speed  of  their  running,  more  or  less.  To  have 
permitted  the  jury,  under  such  circumstances,  to  have  drawn 
inferences  prejudicial  to  the  plaintiff  from  the  effects  pro- 
duced by  the  reservoir  dam  upon  the  mills  below,  would  have 
been  manifestly  unjust.  Suppose  the  reservation  of  the 
water  by  means  of  the  defendant's  dam  upon  Chase  stream, 
through  the  spring  and  summer,  had  prolonged  the  running 
of  his  mill,  and  at  the  same  time  had  prevented  or  imped- 
ed the  running  of  the  plaintiff's  mill,  while  the  water  was 
reserved,  would  such  extension  of  the  time  of  the  running 
of  the  defendant's  mill  be  any  evidence  that  the  plaintiff 
was  not  injured  by  his  reservoir  dam?  The  fact  that  the 
longer  running  pf  the  defendant's  mill  was  occasioned  whol- 
ly, or  in  part,  by  such  dam,  unexplained  by  proof  of  the 
surrounding  circumstances,  would  have  a  tendency  to  con- 
fuse and  mislead  the  jury,  rather  than  to  aid  them  in  arriv- 
ing at  a  just  conclusion.  It  does  not  appear  that  such  ex- 
planation was  made  .or  expected  to  be  made.  The  facts 
sought  by  the  several  inquiries  before  stated,  being,  for  the 
reasons  given,  inadmissible,  the  questions  were  properly  ex- 
cluded. See  Clark  v.  Rockland  Water  Co.,  not  yet  re- 
ported. 

It  appears  that,  during  a  portion  of  the  time  covered  by 
the  plaintiff's  declaration,  his  mill  was  in  the  actual  posses- 
sion of  one  Tasker,  under  an  agreement,  in  writing,  to  saw 
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shingles  night  and  day,  when  there  was  plenty  of  water  and 
lumber,  for  which  he  was  to  pay  twenty-five  cents  per  thou- 
sand as  the  rent  of  the  mill.  It  was  contended  that  the 
plaintiff  was  not  entitled  to  recover  damages  during  this 
period%  The  Judge  refused  such  instruction  and,  we  think, 
properly.  The  rule,  that  a  lessee  in  the  possession  of  mills 
is  alone  entitled  to  recover  damages,  for  a  temporary  diver- 
sion of  the  water,  or  obstruction  to  the  mill  during  such 
possession,  does  not  apply  to  a  case  where  the  cause  of  in- 
jury affects  the  inheritance  or  reversion,  or  diminishes  the 
profits  of  the  lessor  during  the  lease.  It  applies  only  to 
cases  where  the  lessee  alone  is  injured.  If  the  injury  is  to 
both  the  lessee  and  the  lessor,  as  may  have  been  the  fact  in 
this  case,  then  each  may  have  his  action  for  the  damages 
which  he  has  sustained.  Angell  on  Water  Powers,  82,  and 
cases  there  cited.  The  requested  instruction  was  rightly 
withheld.  Exceptions  overruled. 

Tenney,  C.  J.,  RiOE,  AppLifiiTON,  Cutting  and  Kjint,  JJ., 
concurred; 

Kent,  J. — If  there  were  any  other  mills,  or  any  other 
mill  on  Chase  stream  below  the  reservoir  dam  on  plaintiff's 
mill,  the  questions  propounded,  or  some  of  them,  were  clear- 
ly admissible.  If  there  were  no  such  mills  on  Chase  streaip, 
they  would  not  be,  for  the  reasons  given  -in  the  opinion. 
Can  one  assume  that  there  were  such  mills,  when  the  case  is 
silent  on  that  point?  The  question  is  general  and  applies 
to  all  mills  below  the  plaintiff's,  and  is  not  confined  to  miUs 
on  Chase  stream.  The  defendant  should  either  have  con- 
fined his  question  to  such  mills  on  Chase  stream,  or  have 
affirmatively  shown  that  there  were  such  mills  to  which  his 
question  could  apply. 
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Moses  Bradstrebt  verms  Abial  W.  Erskine. 

The  law  does  not  require  that  referees,  whom  the  parties  have  agreed  upon, 
should  be  sworn ;  notwithstanding  the  agreement  to  refor  confers  upon  them 
the  powers  of  commissioners,  who  by  law  must  act  and  determine  on  their 
oaths. 

In  a  complaint  for  Jhwa^  it  was  held  to  be  no  objection  that  the  damages  for 
three  years  were  assessed  in  one  aggregate  sum. 

Bzeoution  may  issue  for  damages  to  the  time  of  the  finding  of  the  yerdict ; 
and,  when  the  case  has  been  referred,  to  the  time  of  making  the  award. 

Exceptions  from  the  ruling  of  Davis,  J.,  at  Jftsi  Prius. 

This  was  a  complaint  under  the  statute  for  flowage. 
The  bill  of  exceptions  is  not  among  the  papers  in  the  case ; 
.  but,  from  the  arguments  of  the  counsel,  it  appears,  that 
while  the  complaint  was  pending,  the  parties  appeared  and 
agreed  to  refer  the  whole  matter  to  the  determination  of  N. 
H.  Hubbard,  Esq.,  conferring  on  him  all  the  powers  which 
are  by  the  statute  conferred  upon  Court,  jury  and  commis- 
sioners. 

His  report  was  duly  made  in  favor  of  the  complainant. 
The  respondent  filed  objections  to  the  acceptance  of  the  re- 
port, which  were,  by  the  Court  overruled,  and  the  report  was 
accepted ;  to  the  ruling  of  the  presiding  Judge  the  respond- 
ent filed  exceptions. 

Didceraonj  for  the  respondent,  argued  in  support  of  the 
exceptions. 

fVl  O.  Crosby^  for  the  complainant,  contra. 

The  alleged  causes  for  exception  appear  from  the  opinion 
of  the  Court,  which  was  drawn  up  by 

Kent,  J. — The  objection  to  the  acceptance  of  the  report, 
on  the  ground  that  the  referee  wa^  not  sworn,  cannot  prevail. 
There  is  no  principle  of  the  conmion  law  and  no  provision 
of  the  statute  which  requires  this.  The  statute  which  au- 
tiiorizes  parties  to  refer  their  disputes,  by  an  agreement. 
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signed  and  acknowledged  before  a  justice  of  the  peace,  does 
not  require  that  the  referees  should  be  under  oath.  An  ob- 
vious reason  for  this  is — that  the  parties,  by  mutual  con- 
sent, agree  upon  the  persons  who  are  to  determine  their 
case,  and  by  this  act  pf  selection  they  express  their  confi- 
dence in  them,  and  a  willingness  to  abide  their  decision 
without  an  oath.  Where  the  Court,  jury  or  commissioners, 
or  any  other  body  or  persons  are  authorized  by 'a  general 
law  to  act  judicially,  and  their  appointment  or  selectioii  is 
without  the  act  or  assent  of  the  parties,  whose  rights  they 
are  to  determine,  the  law  usually  requires  an  oath. 

But  the  counsel  for  tl\e  defendant  insists,  that,  as  the  ref- 
eree, by  the  special  agreement,  was  clothed  "with  all  the 
powers  conferred  on  commissioners," — and,  as  by  law,  the 
commissioners  must  act  under  oath, — the  referee  must  be 
sworn  before  acting.  The  answer  to  this  is, — that  he  was 
not  a  commissioner,  but  a  referee,  clothed  with  certain 
powers ;  and  in  defining  them  a  reference  was  made  to  the 
powers  of  the  commissioners.  He  also,  by  the  same  agree- 
ment, was  to  have  and  exercise  all  the  powers  conferred  on 
the  Court  and  jury  by  the  statute.  The  Court  and  jury  are 
both  under  oath,  and  it  might  as  well  be  contended  that 
therefore  the  referee  must  be  sworn.  Indeed  the  argument, 
i^  sound,  would  apply  to  all  cases  of  reference  under  a  rule 
of  Court.  The  referee,  in  such  cases,  has  all  the  powers  of 
a  Court  and  jury  in  determining  the  matter  referred  to  him. 
But  he  is  not  the  Court  or  the  jury.  He  is  a  referee  with 
the  powers  conferred  upon  him  by  agreement  of  the  paYties, 
and  by  the  rule  of  Court,  and  we  have  seen  that,  neither  by 
usage,  nor  by  any  principle  of  the  law,  is  it  required  that 
he  should  be  under  *oath. 

The  award  is  correct  in  assessing  the  damages  for  the 
three  years  before  the  complaint  was  filed,  in  one  aggregate 
sum.  Bryant  v.  Glidden^  36  Maine,  45.  It  is  also  cor- 
rect in  assessing  the  yearly  damages  after  the  -filing  of  the 
complaint.     Ibid. 
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It  is  the  rule  to  issue  execution  for  the  damages  to  the 
time  of  finding  the  verdict.  Commonwealth  v.  Ellis ^  11 
Mass.,  462.     The  award  is  in  the  place  of  the  verdict. 

Exceptions  overruled. — Judgment  on  the  award. 

Bice,  Appleton,  Cutting,  Davis  and  Walton,  JJ.,  con- 
curred. 


COUNTY   OF    PENOBSCOT. 


State  versus  Kimball. 

On  the  trial  of  an  in<Uctment  for  making  and  uttering  a  forged  deposition,  to 
procure  a  diToroe  by  the  respondent  from  his  wife ;  — 

1.  No  ^exceptions  lie  to  the  refusal  of  the  presiding  Judge  to  allow  the  re- 
spondent, on  cross-examination  of  the  person  whose  signature  to  the  deposi- 
tion is  aUeged  to  be  forged,  to  ask  whether  the  statements  in  the  deposition 
are  not  true.    (SIsnt,  J.,  dissenting.) 

2.  The  Jury  are  authorized  to  infer  an  intent  to  defraud  from  the  character 
of  the  instrument,  if  they  find  it  to  be  fi»rged ;  and  a  refusal  to  instruct  the 
jury  that  *<  intent  to  defraud  cannot  be  presumed  from  the  simple  fact  of 
manufacturing  or  forging  such  deposition,"  is  not  erroneous. 

3.  The  presiding  Judge  properly  declined  to  allow  the  jury,  at  the  request 
of  the  respondent,  to  take  with  them  to  their  room  the  ReTised  Statutes,  and 
his  requested  instructions,  which  had  been  given  no  further  than  they  were 
embraced  in  the  general  charge. 

4.  It  is  not  necessary  to  aUege  in  such  indictment  an  intent  to  defraud  any 
one  of  property,  nor  on  the  trial  to  prove  that  th^  respondent  intended  **to 
defraud  his  wife  of  monejTf  or  other  property,  or  to  do  an  injury  unneces- 
sarily to  her  character."    The  statute  against  forgery  is  not  so  limited. 

6.  The  belief  of  the  respondent  in  the  truth  of  ,the  statemento  in  the  deposi- 
tion, and  the  fact,  that  his  object  in  forging  it  was  to  procure  a  divorce,  to 
which  he  believed  himself  legaUy  entitled,  are  no  defence. 

.    6.  Arequestedinstruction,  that  the  respondent*  could  commit  no  fraud  in  law 
ypon  his  mft^  was  properly  refused. 

7.  A  deposition  taken  out  of  this  State  by  a  justice  of  the  peace  or  notary 
of  the  State  where  it  is  taken,  or  any  other  person  lawfriUy  empowered,  is 
legally  receivable  in  evidence,  at  the  discretion  of  the  Court,  under  our 
statute,  although  the  caption  does  not  conform  in  all  respects  to  the  statute 

Vol.  l.'  52 


Digitized  by  VjOOQ IC 


410  EASTERN  DISTRICT. 

State  V.  Kimball.  • 

requirements  for  depositions  taken  in  the  State.  And  the  certificate  of  the 
justice,  &c.,  of  his  o^cial  character,  is  prima  fade  eyidence  of  his  qualifica- 
tion. 

8.  When  the  caption  of  such  a  deposition  states  that  *<  it  was  written  down 
by  the  authority  of  the  undersigned,  justice  of  the  peace,"  and  ondts  to 
state  that  it  was  written  by  him,  or  in  his  presence  and  under  his  direction, 
and  there  is  a  clerical  error  in  the  name  of  the  Court  to  which  the  depo- 
sition is  returnable,  it,  nevertheless,  may,  at  the  discretion  of  the  Ckiurt,  be 
received  as  evidence. 

9.  The  indictment  need  not  allege  who  was  intended  to  be  defrauded ;  nor 
the  means  to  be  used  in  the  commission  of  the  fraud ;  nor  the  object  to  be 
accomplished  thereby ;  nor  contain  the  full  contents  of  the  libel  for  divorce. 

The  forging  of  any  writing,  by  which  a  person  might  be  prejudiced,  is  forgery 
at  common  law. 

Our  statute  in  relation  to  forgery  and  counterfeiting  does  not  repeal  the  com- 
mon law,  1«it  merely  prescribes 'a  different  punishment  in  th^  cases  enumer- 
ated in  it,  from  that  provided  by  the  common  law. 

Reported  from  Nisi  Prvus^  Cutting,  J.,  presiding. 

Indictment  containing  two  counts  under  the  statute,  and 
two  at  common  law,  for  forging  and  uttering  a  deposition, 
used  on  the  trial  of  a  libel  for  divorce  from  the  bonds  of 
matrimony,  in  which  the  respondent  was  libellant. 

The  respondent  moved  to  quash  the  indictment,  and,  tiie 
motion  being  overruled,  he  excepted. 

He  also  excepted  to  the  exclusion  of  certain  testimony : — 
the  question  raised  is  fiilly  stated  in  the  opinion  of  the  Court. 

He  also  excepted  to  the  following  instructions  of  the  pre- 
siding Judge. 

''I  instruct  you,  as  matter  of  law;  that,  at  the  time  the 
deposition  was  introduced,,  it  appears  from  the  records,  that 
the  libel  was  pending  in  Court. 

*^  It  has  been  contended  that  the  deposition  and  caption, 
although  forged,  are  illegally  taken,  because  the  caption 
does  not  conform  to  the  statutes,  because  the  magistrate  in 
New  Hampshire  had  no  authority  to  ta):e  it,  because,  when 
received  in  Court,  it  was  illegally  received,  &c.,  and,  conse- 
quently, could  not  be  the  proper  subject  of  forgery.  But 
I  instruct  you  that  the  deposition  and  caption  were  legally 
before  the  Court  and  legally  taken. 
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"From  the  character  of  the  mstrument,  you  must  judge 
whether  it  was  prejudicial  to  his  wife.  The  paper  is  a  ju- 
dicial one,  with  a  magistrate's  caption,  purporting  to  be  legal 
evidence,  given  before  a  magistrate,  and  I  instruct  you  that 
you  are  authorized  to  infer  an  intent  to  defraud,  from  the 
character  of  the  instrument,  if  you  find  it  was  forged,  and  I 
might  say  that  it  was  your  duty  so  to  infer,  but  I  will  not 
go  so  far." 

There  were  other  exceptions  to  the  charge,  which  are 
fiilly  stated  in  the  opinion.  * 

The  respondent  presented  a  request  for  numerous  instruc- 
tions, which  were  all  refused,  except  as  embraced  in  the 
general  charge.  •  A  portion  of  them  were  objections  to  the 
indictment,  identical  with  those  contained  in  the  motion  to 
quash,  and  in  thQ  motion  in  arrest  of  judgment.  Those  re- 
lied upon  at  the  argument,  were  the  fourteenth,  fifteenth 
and  seventeenth.  The  two  latter  are  stated  in  the  opinion ; 
and  the  fourteenth  was  as  follows  : — *'  That  if  they  are  sat- 
isfied that  th#  respondent  believed  the  evidence  contained 
in  the*  deposition  was  true,  or  substantially  so,  and  had  no 
object  in  view  but  simply  to  obtain  an  equitable  decree  of 
divorce,  and  believed  he  was  entitled  to  it,  and  his  only  ob- 
ject was  to  relieve  himself  from  the  inconvenience  and  odium 
of  living  in  society  separate  from  his  wife,  with  whom  he 
had  no  hope  of  a  reconciliation,  and  did  not  intend  to  de- 
fraud her  of  her  money  or  other  property,  or  unnecessarily 
injure  her  name  or  character,  he  would  not  be  guilty  of  for- 
gery, although  he  might  have  manufactured  the  deposition 
and  uttered  the  same ;  and  that,  in  such  case,  they  would  be 
bound  to  acquit ;  and  that,  before  they  could  render  a  ver- 
dict of  guilty,  they  must  be  satisfied,  beyond  a  reasonable 
doubt,  that  he  had  a  different  intention." 

After  the  charge,  the  respondent  requested  the  Court  to 
allow  the  jury  to  take  to  their  room  the  Eevised  Statutes, 
and  his  written  requested  instructions,  but  the  Judge  de- 
clined to  grant  the  request. 
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After  verdict  against  him,  the  respondent  filed  a  motion  in 
arrest  of  judgment,  for  the  following  reasons : — 

First: — Because  the  deposition,  alleged  to  have  been 
forged  and  uttered,  was  not  and  did  not  purport  to  be  one 
"receivable"  as  "legal  proof"  in  the  courts  of  this  State; 
because  it  is  not  stated  in  the  caption,  or  certificate,  by 
whom  it  was  written  down,  whether  it  was  done  by  a  disin- 
terested person  or  not,  or  whether  or  not,  it  was  done  "  in 
the  presence  and  under  the  direction "  of  the  magistrate  as 
by  law  required. 

Second: — Because  the  deposition  purporting  to  have  been 
taken  by  a  justice  of  the  peace  of  another  State,  holding  no 
commission  under  the  laws  of  this  State,  if  it  fiad  been  in 
due  form,  could  not  have  been  received,  except  at  the  dis-' 
cretion  of  the  Court,  and  hence  is  not  such  a  one  as  is  con- 
templated by  statute. 

Ikird: — Because  a  justice  of  the  peace  in  the  State  of 
New  Hampshire  has  no  authority  to  take  depositions  to  be 
used  in  the  State  of  Maine,  and  because  it  do^s  not  appear 
from  the  certificate  that  the  justice  was  "lawfully  empower- 
ed" to  take  the  same. 

Fourth:  —  Because  the  deposition  in  question  does  not 
purport  to  be  proof  in  relation  to  any  pecuniary  matter,  and 
because  no  "  pecuniary  demand  or  obligation,  or  any  right 
in  any  property,  is,  or  purports  to  be,  created,  increased, 
conveyed,  transferred,  diminished  or  discharged." 

Fifth: — Because  the  indictment  does  not  allege  in  either 
count  under  the  statute,  whom  the  respondent  intended  to 
defraud,  or  the  means  to  be  used  in  the  commission  of  the 
fraud,  or  the  object  to  be  accomplished  by  the  same. 

Sixth:  —  Because  it  does  not  appear  from  the  indictment 
that  the  libel  or  petition  for  divorce  was  legally  pending  in 
the  Supreme  Judicial  Court  at  the  time  the  deposition  pur- 
ports to  have  been  taken,  and  is  alleged  to  have  been  uttered. 

Seventh: — Because  the  full  contents  of  the  libel  or  peti- 
tion for  divorce  are  not  set  forth  in  the  indictment,  so  that 
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the  Court  can  judge  whether  said  deposition  would  have 
been  "  receivable  "  as  '*  legal  proof*  in  support  of  the  same. 

Eighth:  —  Because  the  deposition  in  question  did  not 
purport  to  be  one  returnable  to  any  term  of  the  Supreme 
Judicial  Court  for  the  trial  of  civil  causes,  it  purporting  to 
have  been  taken  for  a  May  term,  1859,  which  did  not  exbt 
as  a  matter  of  law. 

The  motion  in  arrest  of  judgment  was  overruled.  The 
case  was  thereupon  reported  to  the  law  Court  with  the  stip- 
ulation, that,  if  it  should  be  decided  that  any  of  the  rulings, 
or  instructions  to  the  jury,  or  refusals  to  instruct,  were  er- 
roneous, the  verdict  was  to  be  set  aside  and  a  new  trial  grant- 
ed, unless  it  should  further  be  determined,  that  the  indict- 
ment was  fatally  defective,  in  which  case  it  was  to  be  quash- 
ed ;  otherwise  judgment  to  be  rendered  on  the  verdict. 

KimbdUf  for  the  respondent. 

Drummondf  AUomet/  Oenerdlf  for  the  State. 

The  opinion  of  the  Court  was  drawn  up- by 
Tenney,  C.  J.  —  The  defendant  was  indicted  for  having 
forged  a  deposition,  purporting  to  have  been  signed  by  one 
Joseph  Greely,  jr.,  and  thie  certificate  of  caption  thereto, 
purporting  to  have  been  signed  by  one  James  M.  Sargent, 
a  justice  of  the  peace  for  the  county  of  Merrimack,  in  the 
State  of  New  Hampshire ; — and  also,  for  causing  the  same 
forged  deposition  and  certificate  of  caption  to  be  read  to  the 
Court,  as  true,  on  the  trial  of  a  libel  for  divorce  of  the  de- 
fendant, from  the  bonds  of  matrimony  with  one  Marilla 
Kimball,  his  wife.  The  jury  having  returned  a  verdict  of 
guilty,  the  defendant  takes  exception,  first  to  the  ruling 
of  the  presiding  Judge,  upon  certain  evidence  offered  during 
the  trial,  instructions  to  the  jury,  and  refusals  to  instruct, 
them  as  by  him  requested;  and  second,  in  declining  to 
quash  the  indictment  on  his  motion,  and  refusing  to  arrest 
the  judgment  after  verdict. 
Many  points  were  presented  at  the  trial,  which  do  not 
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seem  to  be  relied  upon  by  the  defendant  in  his  argument 
before  the  law  Court ;  upon  an  examination  of  these  points, 
we  perceive  no  error  in  the  disposition  thereof  by  the  Judge 
presiding,  and  they  wiU  not  be  further  considered. 

Joseph  Greely,  jr.,  whose  name  is  affixed  to  the  deposi- 
tion, alleged  to  be  forged,  was  examined  as  a  wilaiess  at  the 
trial,  after  the  deposition  was  read  to  the  jury ;  and,  among 
other  things,  in  the  direct  examination,  he  testified  that  he 
did  not  sign  the  name  of  "Joseph  Greely,  jr.,*'  thereto,  or 
authorize  any  one  to  do  it ;  that  it  was  not  done  with  his 
knowledge  or  consent,  nor  did  he  send  it  to  the  defendant, 
or  to  any  one.  Aft»r  a  cross-examijiation  somewhat  ex- 
tended, the  exceptions  state, — "The  defendant  here  offered 
to  show  by  the  witness,  that  the  facts  stated  in  the  deposi- 
tion were  true,  which  being  objected  to,  were  excluded." 

No  evidence  coming  from  this  witness,  in  the  direct  ex- 
amination, before  the  cross-examination,  tended  in  any  man- 
ner to  show  that  the  statements  in  the  deposition,  in  support 
of  the  charge  in  the  libel  as  the  cause  of  the  divorce  prayed 
for,  were  true,  nor  was  there  any  evidence  from  him,  on  the 
point,  whether  they  were  true  or  otherwise,  in  any  way 
elicited.  If  the  defendant  had  any  motive  in  the  offer  of 
this  evidence,  it  may  be  supposed  to  have  been  for  the  pur- 
pose of  obtaining  something  from  the  witness  called  by  the 
State,  which  might  operate  in  some  manner  in  his  favor. 
Could  this  have  been  done  imder  the  circumstances,  as  mat- 
ter of  right? 

"  It  is  a  well  established  rule,  that  the  evidence  offered 
must  correspond  with  the  allegations  and  be  confined  to  the 
point  in  issue."  1  Greenl.  Ev.,  §  51.  "And  the  rule  ex- 
cludes all  evidence  of  collateral  facts."  Ibid^  448.  "In 
cross-examination,  however,  the  rule  is  not  applied  with  the 
'same  strictness ;  on  the  other  hand  great  latitude  is  allowed 
by  the  Judge,  in  the  exercise  of  his  discretion,  when,  froAi 
the  temper  and  conduct  of  the  witness,  such  course  seems 
essential  to  the  discovery  of  truth."  "  And,  as  the  gen- 
eral course  of  cross-examination  of  witnesses,  is  subject  to 
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ttds  discrefion  of  the  Judge^  it  is  not  easy  to  establish  a  rule 
which  shall  do  more  than  guide,  "without  imperatively  con- 
trolling the  exercise  of  this  discretion.  A  party,  however, 
who  has  not  opened  his  own  case,  will  not  be  allowed  to  in- 
troduce it  to  the  jury,  by  cross-examining  the  witnesses  of 
the  adverse  party,  though,  after  opening  it,  he  may  recal 
them  for  that  purpose."  *'  And  it  is  a  well  established  rule, 
that  a  witness  cannot  be  cross-examined,  as  to  any  fact, 
which  is  collateral  and  irrelevant  to  the  issue,  merely  for  the 
purpose  of  contradicting  him  by  other  evidence,  if  he  should 
deny  it,  thereby  to  discredit  his  testimony."  Ibidy  §§  447, 
449. 

In  commenting  upon  the  cross-examination  of  witnesses, 
by  Mr.  Starkie,  in  1  Stark.  Ev.,  §  19,  p.  132,  it  is  said,  "  the 
mode  of  examination  is  in- truth  regulated  by  the  discretion 
of  the  Court." 

It  is  very  apparent  that  the  exclusion  of  the  evidence 
offered  was  not  erroneous,  when  the  question  is  tested  by 
the  principles  just  stated. 

But,  on  other  grounds,  the  fact  offered  in  evidence  by  the 
defendant  was  inadmissible.  The  issue  before  the  jury,  on 
the  trial  of  the  defendant  for  the  forgery  of  the  deposition, 
as  alleged,  did  not  involve  the  question,  whether  Manila 
Kimball  was  guilty  of  the  charge  cont^jned  in  tlfe  libel  of 
her  husband,  the  defendant,  or  not.  And  if  he  had  called 
a  witness,  not  before  called  by  the  State,  to  establish  such 
fact,  it  is  not,  and  cannot  be  reasonably  maintained,  that 
such  evidence  would  be  competent.  But  it  is  insisted,  that 
the  fact  offered  to  be  proved  was  admissible  in  cross-exam- 
ination, as  having  a  tendency  to  show  that  the  defendant 
was  not  influenced  by  fraudulent  intentions,  in  placing  the 
name  of  the  witness,  who  knew  the  truth  of  the  statements 
therein  contained,  to  the  forged  deposition.  But  it  may  be ' 
remarked,  in  reference  to  this  alignment,  that  it  oftien  hap- 
pens, tiiat  a  litigating  party  may  rely  on  certain  facts,  known 
to  exist  by  one  who  can  be  a  witness,  which  standing  alone, 
might  establish  the  issue  on  his  part ;  but  these  facts  might 
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be  essentially  qualified,  or  entirely  controlled,*  by  others 
equally  within  the  knowledge  of  the  witness,  or  which  might 
be  affected  in  the  same  manner  by  other  testimony;  and 
hence  a  motive  to  manufacture  testimony  without  the  knowl- 
edge of  the  other  party,  and  thereby  escape  the  effects  of  a 
cross-examination  of  his  own  witness,  and  the  direct  evi- 
dence of  those  who  might  be  called  to  testify  in  Court,  or 
give  their  depositions  in  behalf  of  his  adversary. 

The  right  secured  to  a  party,  of  applying  the  efficacious 
test  of  cross-examination  for  the  discovery  of  truth,  should 
not  be  unreasonably  abridged.  It  may,  however,  be  ex- 
tended so  far,  that  the  Court  in  its  discretion  may  properly 
arrest  it,  as  we  have  already  seen.  And  when  it  is  actually 
used  for  the  purpose  of  bringing  out,  ^the  situation  of  the 
witness,  with  respect  to  the  parties,  and  to  the  subject  of 
litigation,  his  interest,  his  motives,  his  inclinations  and  pre- 
judices, his  means  of  obtaining  a  correct  and  certain  knowl- 
edge of  the  facts  to  which  he  bears  testimony,  the  manner 
in  which  he  has  used  those  means,  his  powers  of  discern- 
ment, memory  and  description, '*  it  becomes  important,  to 
enable  the  jury  to  judge  how  far  they  can  rely  upon  the 
principal  facts  disclosed  in  the  direct  examination.  But 
when  this  privilege  is  resorted  to,  with  the  design  to  intro- 
duce irrelevant  and  objectionable  facts,  having  no  connection 
with  those  called  out  in  direct  examination,  in  order  to  make 
an  illegitimate  impression  upon  the  minds  of  the  jury,  which 
may  favor  the  party  so  intending,  or  create  a  prejudice  in- 
jurious to  the  other,  it  cannot  be  regarded  as  anything  short 
of  an  abuse  of  the  privilege,  and  it  becomes  worse  in  its 
consequences  than  collateral  facts,  called  out  for  the  purpose 
of  contradicting  the  witness,  and  more  improper,  than  the 
introduction  of  evidence  in  support  of  the  case  of  the  party, 
who  offers  such  evidence,  before  he  has  opened  his  own  case. 
Such  a  course  is  unwarranted  by  legal  rules,  and  may  pro- 
duce great  injustice ;  and  it  is  the  duty  of  the  Court  to  in- 
terfere. 

It  is  difficult  to  perceive,  that  matter  not  pertinent  to  the 
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issuey  can  be  introduced  in  the  cross-examination  of  an  ad- 
versary's witness,  having  no  relation  to  the  inquiries  and 
testimony  in  the  direct  examination,  when  the  same  evi- 
dence is  wholly  inadmissible,  when  coming  from  the  witness 
called  by  the  party  making  the  offer. 

It  is  further  contended  by  the  defendant,  that  he  was  en- 
titled to  show  the  &ct  proposed  on  the  cross-examination, 
as  having  a  tendency  of  itself  to  discredit  the  witness.  The 
evidence  does  not  appear  to  have  been  offered  for  this  pur- 
pose. But  were  it  otherwise,  it  is  not  perceived  that  the 
fiftct,  if  proved,  could  have  any  durect  tendency  to  impeach 
the  witness,  so  &r  as  to  entitle  the  defendant  to  pursue  the 
inquiry  as  a  matter  of  light ;  on  the  contrary,  it  is  not  only 
purely  collateral,  but  so  remote,  if  it  could  have  any  possi- 
ble tendency  in  the  supposed  direction,  as  to  be  clearly 
witiiin  the  discretion  of  the  presiding  Judge  to  determine 
whether  it  should  be  admitted  or  excluded. 

The  Judge  instructed  the  jury,  that  "a  point  had  been 
made,  that  if  the  defendant  had  prepared  the  deposition  and 
caption,  and  signed  them,  and  sent  them  to  the  Witneases  as 
matter  of  form,  and  that  if  they  gave  their  sanction  to  the 
instrument,  and  returned  it  to  him,  and  he  supposed  it  was 
so  ratified,  it  does  away  the  intent  to  defraud.  I  instruct 
you,  if  the  respondent  really  believed  such  to  have  been  the 
fEu^ts,  it  would  negative  a  fraudulent  intent.  But  upon  this 
point  you  must  examine  the  testimony."  After  this,  the 
Judge  remarked  to  ihe  jury,  **  then  another  important  ques- 
tion arises,  *  with  what  intent  was  it  done  ? '  For  it  must 
have  been  intended  to  defraud  soma  one.  Was  it  done 
with  an  iAtent  to  defraud  his  wife?  For  I  believe  it  is  not 
contended  that  it  was  a  fraud  upon  any  one  else." 

It  is  insisted  in  argument  by  the  defendant,  that  the  Judge 
instructed  the  jury  that  the  making  of  the  deposition  and 
afSxing  the  name  of  Greely  thereto,  and  making  the  cap- 
tion, and  putting  to  it  the  attestation  of  the  magistrate,  was 
a  fraud  upon  some  one,  thus  making  that,  which  was  for  the 
jury  to  settle,  a  matter  of  law.  It  is  quite  manifest  that  the 
Vol.  l.  53 
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defendant  has  mistaken  the  true  chamcter  of  the  instraction. 
By  reading  the  alleged  erroneous  proposition,  in  connection 
with  what  he  before  said,  which  is  herein  recited,  it  is  very 
obvious,  that  the  Judge  did  not  intend  to  assert  that  the 
acts  of  making  the  deposition,  caption,  &c.,  must  have  been 
intended  to  defraud  some  one,  but  that  the  jury  must  find, 
in  order  to  convict  the  defendant,  that  it  must  have  been 
done  to  defraud  some  one.  In  this  view,  which  is  the  true 
one,  the  instruction  was  correct.- 

The  jury  were  informed  by  the  Judge,  that  they  would  be 
authorized  to  infer  an  intent  to  defraud,  from  the  character 
of  the  instrument,  if  they  should  find  it  forged.  Every  per- 
son is  supposed  to  intend  that  whic&  is  the  natural  and  or- 
dinary result  of  the  acts  done  by  him,  in  the  absence  of  all 
evidence  to  the  contrary.  The  instruction  was  a  statement 
of  that  rule,  and,  by  a  consideration  of  all  the  evidence  de- 
rived froiii  the  deposition,  they  might  apply  it  with  propri- 
ety, if  they  were  satisfied  it  was  applicable. 

The  additional  remark,  connected  with  that  just  consid- 
ered, was  certainly  the  expression  of  an  opinion  in  a  matter 
of  fact,  but  he  abstained  from  giving  them  an  imperative 
direction  as  legally  binding.     This  was  not  erroneous. 

The  Judge  declined  to  allow  the  jury  to  take  with  them 
to  their  room  the  Revised  Statutes,  and  the  requests  for  in- 
structions made  by  the  defendant,  and  which  were  given  no 
further  than  the  same  were  embraced  in  the  general  charge. 

It  is  the  duty  of  the  Judge  to  give  the  principles  of  law, 
which  he  regards  as  applicable  to  the  facts,  as  the  jury  may 
find  them.  And,  if  he  omits  to  do  this,  so  far  as  the  parties 
may  deem  important,  in  view  of  the  evidence,  further  in- 
structions may  be  demanded  with  propriety.  But  a  party 
has  not  the  right  to  require  the  Judge  to  fiimish  the  statutes 
for  the  jury,  and  allow  them  therefrom  to  ascertain  the  law, 
and  judge  of  its  applicability  to  the  facts  presented.  The 
construction  of  statutes  is  often  much  aided  by  general 
principles,  not  laid  down  therein,  and  can  only  be  known 
by  careful  study  of  elementary  treatises  and  reports  of  deci- 
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sionB,  requiring  much  and  long  labor.  The  simple  state- 
ment of  the  defendant's  proposition  upon  this  point,  cannot 
fail  to  impress  the  mind,  well  informed  on  legal  subjects, 
with  its  utter  impracticability,  uncertainty,  danger  and  ab- 
surdity. 

The  only  object  in  permitting  the  jury  to  see  and  have 
with  them  the  instructions  requested  by  the  defendant,  and 
refused  by  the  Court,  would  be  to  enable  them  to  analyze 
them,  and  apply  their  own  knowledge  of  the  law,  and  make 
the  proper  and  legal  corrections,  in  their  verdict.  In  the 
course  taken  by  the  Judge,  he  did  not  err. 

The  defendant  relies  upon  the  refusal  of  the  Judge  to  give 
to  the  jury  the  fourteenth,  fifteenth  and  seventeenth  instruc- 
tions requested. 

The  legal  proposition  embraced  in  the  first  of  these  is, — 
that  if  the  defendant  believed  substantially  the  evidence  in 
the  deposition,  and  his  object  was  only  to  obtain  an  equita- 
ble divorce,  believing  himself  entitled  thereto,  and  his  sole 
object  was  to  relieve  himself  from  the  inconvenience  and 
odium  of  living  in  society,  separate  from  his  wife,  without 
the  hope  of  reconciliation ;  and  he  did  not  intend  to  defraud 
her  of  money  or  other  property,  or  injure  her  character  im- 
necessarily,  he  would  not  be  guilty  of  forgery,  though  he 
might  manufacture  the  deposition  and  utter  the  same ;  and 
that  before  the  jury  could  convict,  they  must  be  satisfied 
^yond  a  reasonable  doubt  of  a  different  intention.  We 
cannot  give  so  limited  a  construction  to  the  statute,  as  to 
hold  that  the  fraud  contemplated  thereby,  as  an  element  in 
the  crime  of  forgery,  or  in  the  uttering  of  a  counterfeit  in- 
'  strument,  was  confined  to  the  design  of  taking  money,  or 
other  property,  or  doing  an  injury  unnecessarily  to  the  char- 
acter of  the  party  attempted  to  be  defrauded.  And  the 
sincerity  of  the  belief  of  the  defendant  of.  the  truth  of  the 
&ct&  stated  in  the  counterfeit  deposition,  and  the  objects 
sought  by  him,  as  stated  in  the  request,  cannot  take  away 
the  legal  guilt  which  would  attach  to  him,  if  this  belief  and 
these  objects  were  wanting. 
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The  fifteenth  requested  instruction  was,— **  that  it  is  in- 
CTunbent  on  the  government,  to  satisfy  the  jury  beyond  a 
reasonable  doubt,  of  the  criminal  intent  of  a  prisoner,  in 
a  case  of  this  kind,  as  much  as  it  is  to  satisfy  them  of  the 
manufacturing  of  the  deposition,  and,  unless  they  do  so,  they 
must  acquit ;  for  intent  to  defraud  cannot  be  presumed  firom 
the  simple  act  of  the  manufacturing,  or  forging  said  deposi- 
tion." This  instruction  was  given  in  the  general  instruc- 
tions, so  far  as  it  could  be  legally  required.  The  principle 
disclosed  by  the  last  clause  in  the  request,  by  a  fair  con- 
struction thereof,  cannot  be  regarded  correct.  Though  a 
fraud  is  not  to  be  presumed,  yet,  as  in  numerous  other  cases, 
the  intention  of  the  one  doing  such  an  act  may  be  inferred. 
And  if  one,  who  shall  counterfeit  and  utter  a  forgjsd  instru- 
ment, can  give  no  explanation  of  the  act,  the  jury  may  infer 
the  design  to  defraud. 

The  seventeenth  instruction  requested,  —  ^  that  no  fraud 
in  law,  could  have  been  committed  upon  Marilla  Kimball  at 
the  time  of  the  alleged  forgery  and  uttering,  if  she  was  the 
lawftil  wife  of  the  respondent,"  is  supported  by  no  authority 
cited,  by  no  common  sense  or  moral  principle,  and  is  man- 
ifestly absurd. 

The  objections  to  the  indictment,  presented  to  the  Court, 
in  the  defendant's  motion  to  quash  the  same,  are  substan- 
tially embraced  in '  the  motion  to  arrest  the  judgment,  and 
may  well  be  considered  under  the  latter.  • 

One  ground  taken  in  support  of  the  motion  is, — that  the 
person,  whose  name  purports  to  be  signed  to  the  caption  of 
the  deposition,  as  a  justice  of  the  peace,  does  not  iqppear  to 
have  had  authority,  under  the  laws  of  this  State ;  or  to  have 
been  "  lawfully  empowered,"  tp  take  the  deposition,  by  any- 
thing appearing  in  the  certificate.  And  it  is  insisted,  that 
those  depositions  alone,  which  are  taken  otii  of  the  State, 
can  be  received  in  the  discretion  of  the  Court,  which  are  in 
the  form  prescribed  by  the  statute,  for  the  certificate,  and 
taken  by  a  person  "lawfully  empowered"  to  take  them. 

By  R.  S.,  c.  107,  §  20,  "the  Court  may  admit  or  reject 
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depositions  taken  ont  of  the  State  by  a  justice  of  the  peace, 
notary,  or  other  person  lawfully  empowered  to  take  tiiem." 
**  Justice  of  the  peace,**  in  this  provision,  it  cannot  be 
doubted,  was  intended  to  apply  to  such  magistrate,  commis- 
sioned by  the  authority  of  the  laws  of  the  State  of  his  resi- 
dence. And  when  he  affixes  to  his  name,  in  the  certificate, 
his  official  character,  it  is  prima  fade  evidence  of  qualifica- 
tion to  act  in  that  capacity. 

*  The  provision,  that  the  Court  may  exercise  a  discretion 
in  admitting  or  rejecting  a  deposition  taken  out  of  the  State, 
has  not  been  regarded  as  restrictive  in  the  sense  contended 
for  by  the  defendant ;  but  that  the  Oourt  might  admit  the 
deposition,  notwithstanding  an  omission  of  some  things  in 
the  certificate,  deemed  essential,  in  depositions  taken  in  the 
State,  provided  it  was  taken  by  a  justice  of  the  peace,  or  a 
notary,  or  other  person,  not  a  justice  of  the  peace  or  notary, 
and  provided  such  other  person  was  lawfully  empowered  to 
take  it.  We  do  not  intend  to  say  that  a  deposition,  taken 
out  of  the  State,  according  to  the  requirements  of  the  stat- 
ute of  this  State,  may  not  be  rejected  by  the  Court,  for 
reasons  which  satisfy  it  that  it  would  tend  to  promote  in- 
justice ;  but  of  this,  we  here  give  no  opinion. 

The  reason,  that  the  judgment  should  be  arrested  because 
the  deposition  does  not  purport  to  be  proof  in  relation  to 
any  pecuniary  demand  or  matter,  has  been  incidentally  ad- 
verted to  before,  in  the  consideration  of  instructions  re- 
quested to  be  given  to  the  jury.  The  statute  certainly  does 
not  admit  of  the  limited  construction  contended  for.  A 
person  may  be  defrauded  of  the  dearest  rights,  besides  those 
appertaining  to  property  of  pecuniary  value.  Good  name, 
liberty  and  life  are  secured  to  every  individual  by  the  con- 
stitution; and  a  deposition,  counterfeited,  and  purporting 
to  be  so  taken,  attested  and  certified,  as  to  constitute  legal 
proof,  if  genuine,  with  the  intent  to  deprive  him  of  either, 
we  cannot  doubt,  would  bring  tiie  one  who  made  it  within 
the  provision  of  the  statute. 

It  is  contended  that  the  indictment  is  insufficient,  because 
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the  counts  under  the  statute  have  therein  no  allegation  who 
the  party  was  whom  the  defendant  intended  to  defraud ; — 
or  the  means  to  be  used  in  the  commission  of  the  fii^ud,  or 
the  object  to  be  accomplished  by  the  same.  The  statute 
does  not  require  that  the  name  of  the  person  to  be  defraud- 
ed should  be  alleged ;  and  this  allegation  may  be  regarded 
as  unnecessary.  It  is  clearly  alleged,  in  the  indictment,  that 
the  defendant  ^^  did  feloniously  make,  foige  and  counterfeit 
a  deposition,  with  the  caption  thereto  annexed,  which  fisdse, 
forged  and  counterfeit  deposition,  with  the  caption  thereto 
annexed,  is  of  the  tenor  following,  that  is  to  say,"  &c. 
*'  with  intent  thereby  to  injure  and  defraud,"  &c.  The  mat- 
ter in  which  the  deposition  was  used  is  fully  stated  in  the 
count  under  the  statute  for  uttering  the  counterfeit  deposi- 
tion. And  it  has  not  been  usual  to  set  out  the  definite  ob- 
ject to  be  accomplished,  in  making  the  counterfeit  instru- 
ment ;  in  fact,  the  object  may  not  have  been  definitely  fixed 
in  the  mind  of  the  accused.  If  the  instrument  has  been 
made  with  intent  to  defraud,  it  is  sufficient. 

Another  ground  of  the  motion  in  arrest,  is,  because  it 
does  not  appear  from  the  indictment  that  the  libel,  or  peti- 
tion for  divorce,  was  legally  pending  in  this  Court  at  the 
time  the  deposition  purports  to  have  been  uttered.  This  is 
not  true  in  fistct.  The  indictment  alleges,  that  the  defendant 
heretofore,  to  wit,  ^*  on  the  29th  day  of  January,  A.  D.  1859, 
petitioned  in  writing  this  Court,  then  and  there  in  session," 
&c.  "  to  be  divorced  from  the  bonds  of  matrimony  then  ex- 
isting between  him  and  Marilla  Elmball,  his  wife,"  &c.,  and 
that  ^^said  petition  for  divorce  was  entered  at  said.  January 
term  of  this  Court,  1859,  and  that  the  same  was  continued 
to  the  then  next  April  term  of  the  same,  at  which  term  the 
said  petition  for  divorce  came  up  for  trial,  and  the  same  was 
tried  on  the  18th  day  of  June,  in  the  year  aforesaid,  before 
said  Court,  then  and  there  being  in  session."  And  it  is 
further  alleged  that,  ^^  on  June  15,  A.  D.  1859,  the  defend- 
ant did  feloniously  make,  forge  and  counterfeit  a  certain 
£Eklse,  forged  and  counterfeit  deposition,"  &c.,  and  that  be 
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**did,  on  said  18^  day  of  June,  A.  D.  1859,  utter  and  pub- 
lish the  same,"  &c.  These  allegations  show  that  the  libel 
was  pending,  when  the  counterfeit  deposition  was  made  and 
uttered,  in  a  Court  which  must  take  judicial  notice  of  its 
jurisdiction. 

Another  objection  to  the  sufficiency  of  the  indictment, 
made  in  the  motion  in  arrest,  is,  that  the  full  contents  of  the 
libel,  or  petition  for  divorce,  is  not  set  forth  therein,  so  that 
the  Court  can  judge  whether  the  deposition  is  receivable  as 
l^al  proof  in  support  of  the  same.  It  is  alleged  in  the  in- 
dictment, that  the  defendant  petitioned  in  writing  this  Court, 
then  in  session,  [Jan.  9,  1859,]  to  be  divorced  from  the 
bonds  of  matrimony,  &c.,  for  desertion  without  justifia- 
ble cause,  by  Marilla  Kimball,  his  wife,  of  the  defendant 
for  more  than  five  years,  then  last  past.  The  ground  for 
the  divorce,  thus  alleged  in  the  petition,  was  one  recognized 
by  the  practice  of  the  Court  as  being  sufficient  to  entitle  the 
libellant  to  a  decree  therefor,  on  the  introduction  of  satis- 
factory evidence;  and  the  indictment  was  sufficiently  ex- 
plicit and  full,  to  show  that  the  deposition,  if  genuine, 
would  have  been  receivable  in  evidence  on  the  trial  of  tiie 
libel. 

A  frirther  reason,  as  stated  in  the  motion,  is,  that  it  is  not 
stated,  in  what  purports  to  be  the  caption  of  the  deposition, 
by  whom  the  deposition  was  written,  as  required  in  R.  S., 
c.  107,  §  15,  head  2.  And  that  the  deposition  does  not 
purport  to  be  one  returnable  to  any  term  of  this  Court,  for 
the  trial  of  civil  causes,  purporting  to  have  been  taken  for 
a  May  term,  1859,  which  did  not  exist  as  a  matter  of  law. 

If  the  deposition  had  been  genuine,  and  could  not  have 
been  received  legally  as  evidence,  in  the  trial  of  the  libel, 
being  void  upon  its  face,  it  is  properly  conceded  by  the 
attorney  general  that  the  judgment  must  be  arrested. 

It  appears,  on  inspection,  that  the  deposition  purports  to 
have  been  "written  down  by  the  authority  of  the  under- 
signed justice  of  ike  peace."  The  statute  requires  that  the 
justice  or  notary  shall  make  out  the  certificate,  and  annex  it 
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to  the  deposition^  therein  stating^  *^by  whop  the  deposition 
was  written ;  if  by  the  deponent,  or  some  disinterested  per- 
son, he  must  name  him,  and  that  it  was  written  in  his  pres- 
ence, and  under  his  direction."  It  is  quite  obvious,  that  this 
requirement  has  not  been  observed,  in  the  caption  of  the 
instrument  in  question. 

Under  the  5th  head  of  the  section  last  referred  to,  another 
fact  required  to  be  stated  in  the  certificate  is, — "the  Court 
or  tribunal,  in  which  it  is  to  be  tried,  and  the  time  and  place 
of  trial."  In  the  certificate,  it  is  manifest  that  it  was  in- 
tended that  these  should  be  stated,  but  the  time  of  the  ses- 
sion of  the  Court,  to  which  the  deposition  purports  to  bu 
returnable,  is  the  "May  term  of  said  Court,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fifty-nine,"  which 
is  a  term  that  does  not  exist  in  the  county  of  Penobscot  for 
the  trial  of  issues  of  facts. 

These  errors,  if  they  occurred  in  the  caption  of  a  genuine 
deposition  taken  in  the  State  by  a  justice  of  the  peace,  and 
to  be  used  therein,  would  make  it  inadmissible.  But  if 
taken  out  of  the  State,  would  it  be  admissible,  in  the  dis- 
cretion of  the  Court  under  the  provision  in  statute,  c.  107, 
§  20  ?  We  think  it  clear,  that  by  the  authority  of  decisions, 
in  analagous  cases,  this  question  must  be  answered  in  the 
afiiimative. 

By  the  statute  of  1821,  c.  85,  §  3,  it  was  made  necessary 
that  deponents  should  be  cautioned  and  sworn,  to  testify  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  before 
they  should  give  their  testimony.  And  it  was  decided,  in 
the  year  1839,  that  a  deposition,  taken  out  of  the  State, 
could  be  used  under  a  provision  in  the  statutes  of  1821, 
c.  85,  §  6,  similar  to  that  of  1841,  c.  133,  §  22,  and  oi 
1857,  c.  107,  §  20,  notwithstanding  the  oath  was  not  ad- 
liiinistered  to  the  deponent  before  giving  his  testimony. 
Blake  v.  Blossom^  15  Maine,  394.  This  construction  was 
adopted  by  the  Legislature  by  incorporating  substantially 
the  provisions  of  the  statute  of  1821,  into  the  two  revisions 
made  afterwards. 
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We  think  thQ  omission  to  administer  the  oath  to  the  de- 
p<Hient  before  he  gave  his  testimony,  making  the  deposition 
merely  an  affidavit  of  the  facts  stated  in  direct  examination, 
was  quite  as  important  as  the  omission  to  state  by  whom  the 
deposition  was  written,  when  it  was  "  written  down  under 
the  authority  of  the  justice  of  the  peace  who  took  it." 

The  error  in  misstating  the  session  of  the  Court,  was  im- 
questionably  one  of  clerical  character.  Notwithstanding  the 
error,  if  the  deposition  had  been  given  by  Joseph  Greeley, 
jr.,  and  certified  by  James  M.  Sargent,  as  the  one  in  ques- 
tion purports  to  have  been  done,  it  certainly  would  have  all 
the  real  sanctions  of  truth  as  much  when  made  returnable 
to  a  Court  which  should  commence  its  session  in  May  as  in 
April.  If  the  deposition  had  been  actually  taken  as  it  pur- 
ports to  have  been,- we  cannot  doubt  that,  in  the  exercise  of 
a  discretion  under  the  statute,  it  mi^t  have  been  admitted. 

The  forging  of  any  writing,  by  which  a  person  might  be 
prejudiced,  is  punishable  as  a  forgery  at  common  law.  StcUe 
V.  Ames  dal.,2  Maine,  365 ;  3  Chitty's  Crim.  Law,  1022. 
It  is  said,  in  OommantoeaUh  v.  Ayer^  3  Cush.,  150,  that 
^forgery  at  common  law  is  defined  to  be  a  feAse  making,  a 
making  mcUo  animoy  of  any  written  instrument,  for  the  pur- 
pose of  fraud  and  deceit." 

The  indictment  in  the  case  before  us  contains  a  count  for 
forging  the  deposition  and  the  caption  thereto  annexed,  and 
another  for  uttering  the  same  with  intent  to  defraud  Marilla 
Kimball,  at  common  law.  Some  of  the  objections  to  the 
counts  in  the  indictment  under  the  statute  are  avoided. 

The  statute  on  the  subject  of  forging  and  counterfeiting, 
c.  121,  §  1,  was  obviously  designed  to  prescribe  the  punish- 
ment, different  from  that  provided  by  the  common  law, 
rather  than  to  revise  the  whole  subject  matter  as  it  stood  by 
the  common  law.  The  latter  would,  by  implication,  repeal 
the  common  law.     Commonwealth  v.  Ayer^  before  cited. 

The  first  section  of  chapter  121,  in  the  R.  S.  of  1857, 
and  of  chapter  157,  sections  1  and  2  of  the  revision  of  1841, 
are  substantially  the  same  as  chapter  11,  sections  1  and  2  of 
Vol.  l.  64 
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the  statute  of  1821.  Under  the  provision  last  referred  to, 
the  indictment  in  the  case  of  State  v.  Ames  &  dl.y  which 
was  at  common  law,  was  sustained.  Hence  that  decision  is 
now  the  law  by  Legislative  adoption. 

Motion  in  arrest  of  judgment  overruled. 
The  rulings  of  the  presiding  Judge,  together  with  his  in- 
structions to  the  jury,  and  his  refusals  to  'instruct  them,  are 
legally  correct.  Judgment  on  the  verdict. 

Rice,  Appleton,  Cutting  and  May,  JJ.,  concurred. 
Kent,  J.,  dissented  upon  the  first  point  decided,  but  con- 
curred in  the  remainder  of  the  opinion  of  the  Chief  Justice. 

Kent,  J. — The  prisoner  was  on  trial,  charged  with  hav- 
ing forged  the  signature  of  the  apparent  deponent  to  a  depo- 
sition. The  person,  whose  name  it  was  alleged  was  thus 
forged,  was  called  as  a  witness  'by  the  government,  and  he 
testified  positively  that  he  never  saw  the  deposition,  and 
never  signed  his  name  thereto.  In  cross-examination  the 
prisoner  desired  to  ask  the  witness,  (in  substance,)  if  he 
did  not  know  of  his  own  knowledge  that  the  facts^ stated  in 
the  deposition  were  true.  The  Judge  excluded  the  testi- 
mony. 

No  one  would  for  a  moment  contend  that  it  would  be  a 
defence  to  the  charge,  to  show  that  the  facts  stated  in  the 
deposition  were  true.  The  offence  consisted  in  falsely 
placing  the  name  of  an  apparent  deponent  to  a  deposition, 
which  he  never  saw.  Whether  that  deposition  stated  facts 
or  falsehoods,  in  this  view,  is  immaterial.  The  prisoner,  if 
he  thus  forged  the  name,  is  guilty,  although  every  sentence 
contained  an  undoubted  fact. 

The  question,  however,  at  the  time  of  trial,  was,  whether  ' 
or  not  -the  prisoner  did  in  fact  falsely  make  and  utter  the  in- 
strument.    He  denied  the  fact  charged.     He  insisted  that 
the  witness,  notwithstanding  his  denial,  did  in  fact  give  the 
deposition  and  sign  his  name  to  it. 

The  prisoner  had  a  right  to  set  up  this  denial  in  his  de- 
fence.    He  also  had  the  right  to  establish  by  proof  any  fiact 
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legitimately  bearing  on  this  issue,  —  although  such  fact 
might  be  in  itself  apparently  weak  and  inconclusive.  He 
had  a  right  to  say — this  witness  did  sign  that  paper.  In 
the  cross-examination  he  had  a  right  to  ask  the  witness  in 
relation  to  all  the  facts  and  circumstances  surrounding  the 
matter  and  connected  with  it,  or  bearing  upon  it. 

It  is  apparent  that  if  the  witness  did  know  the  facts,  and 
could  have  testified  to  all  the  matters  contained  in  the  depo- 
sition; that  it  would  be  more  probable  that  he  did  in  fact 
give  the  deposition,  than  if  he  was  entirely  ignorant  of  the 
facts  stated.  In  order  to  lay  the  foundation  for  the  theory 
or  allegation  that  the  signature  was  genuine,  the  first  step 
would  be  to  show  that  it  might  have  been  given  truly  and 
according  to  the  knowledge  of  the  assumed  deponent.  The 
prisoner  had  a  right  to  the  fact,  to  argue  therefrom  that  the 
witness  was  the  person  of  all  others  to  apply  to  for  such 
deposition — as  he  knew  all  the  facts.  If  a  person  is  on 
trial  for  forging  a  note  for  one  hundred  dollars,  and  the  per- 
son whose  name  appears  thereon  is  a  witness  and  swears  that 
he  did  not  sign  it,  and  never  gave  it,  cannot  the  prisoner  in 
cross-examination  ask  him  if  he  did  not  owe  the  accused 
that  sum  at  the  date  of  the  note  ? 

If  he  did  owe  him  that  sum,  but  did  not  give  the  note,  it 
is  clearly  no  defence.  But  it  is  a  fact,  which,  in  the  con- 
troversy, may  be  quite  material  in  determining  from  all  the 
circumstances  and  probabilities  the  guilt  of  the  prisoner. 
It  would  be  quite  probable  that  a  man  who  in  fact  owed  the 
exact  sum  had  given  such  a  note.  So  in  this  case,  the  ac- 
cused sets  up  in  defence  the  theory  that  the  deposition  was 
in  fact  given,  or  assented  to,  and,  in  my  opinion,  he  had  a 
legal  right  to  have  an  answer  from  the  witness  as  desired, 
that  he  might  urge  it,  for  what  it  might  avail,  in  determining 
from  all  the  circumstances  belonging  to  the  case,  the  proba- 
bilities and  improbabilities  surrounding  it,  the  guilt  or  inno- 
cence of  the  prisoner. 

I  do  not  regard  this  as  such  a  collateral  matter,  that  it 
was  within  the  discretion  of  the  Judge  to  admit  or  reject  it. 


Digitized  by  VjOOQ IC 


428  EASTERN  DISTRICT. 

Thompson  v.  Qilmore. 

I  have  no  doubt  that  such  discretion  is  in  some  eases  allowed. 
But  they  are  cases  where  the  matter  is  entirely  collateral, 
and  the  proposed  examination  is  not  to  elicit  faicta  which 
bear  upon  the  issue  and  which  can  be  fairly  used  to  establish 
or  overthrow  theories  which  are  legitimate  for  consideration^ 
but  to  establish  facts  which  in  themselves,  when  proved,'  are 
foreign  to  the  issue,  and  can  be  used  only  to  test  the  mem- 
ory or  impeach  the  veracity  of  the  witness  as  to  sudi  foreign 
matters. 

The  evidence  offered  was  as  to  facts  stated  in  the  depoei- 
tion,  and  bore  directly  upon  the  question  in  issue,  however 
feeble  the  fact  of  knowledge  might  prove  to  be. 

I  have  never  understood  that,  in  our  practice,  the  defend- 
ant was  prohibited  from  introducing  new  £Eicts,  important 
for  his  defence,  by  the  cross-examination  ot  a  witness  of  ihe 
other  party.  It  may  be  a  useful  rule,  but  it  has  not  been 
adopted  by  this  Court,  and  ought  not  to  be  applied  for  tiie 
first  time  in  a  criminal  case.  I  do  not,  however,  understand 
tiiat  the  majority  of  the  Court  place  the  decision  of  this 
case  on  that  point — or  decide  that  the  rule  ief  adopted  in 
this  State.  In  my  opinion  the  exception  to  the  ruling  of 
the  Judge  on  the  point  above  stated  should  be  sustained. 


James  Thompson  verms  Charles  D.  Gilmore. 

In  a  suit,  under  the  statute,  to  enforce  a  laborer's  lien  on  logs,  not  behnffing  to 
the  peraont  for  tohom  the  services  were  rendered,  a  yalid  judgment  m  rem 
must  be  obtained  against  the  property. 

The  record  of  a  judgment,  in  such  a  case,  must  show  that  the  logs,  upon  which 
the  labor  was  expended,  are  the  same^  which,  in  the  writ  were  commanded 
to  be  attached,  and  which  were  attached  and  returned  by  the  officor. 

The  officer's  return  on  such  writ  does  not  establish  the  fact,  that  the  logs  at- 
tached are  identical  with  those  upon  which  the  seryices  were  rendered, 
although  haying  marks  in  common  with  them*;  but  it  must  be  diown  aiiu$uk» 
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Ib  u  ease  where  the  writ  coatained  an  allegation  that  labor  was  expended  on 
logs  of  a  certain  mark,  a  de&ult  merely  admits  that  fact,  but  does  not  eetab- 
11^  the  hct,  that  the  logs  described  in  the  writ  are  the  9<tme  logs  which 
)  attached  and  retomed  by  the  officer. 


Sepobted  from  Nisi  Prias^  Apfleton,  J.,  presiding. 

This  was  an  action  of  oasb  against  the  late  sheriff  of  the 
county  of  Penobscot,  for  the  alleged  default  of  his  deputy, 
in  not  keeping  and  deUvering  over,  to  be  taken  on  execu- 
tion, certain  logs  by  him  attached  on  a  writ  in  favor  of  Ihe 
plaintiff  against  Lambert  and  Cowan,  claiming  a  lien  on  said 
logs  for  labor  thereon  in  driving. 

The  writ  in  the  original  action  was  dated  Aug.  13,  1855, 
and  judgment  rendered  May  30,  1857.  The  writ  in  this 
case  was  dated  Sept.  15,  1857.  Plea,  general  issue,  with 
a  denial  that  plaintiff  had  established  any  lien  on  the  logs, 
but  merely  drove  them  under  a  contract  with  the  owners. 

No  notice  was  given  the  owners  of  the  logs  in  the  pro- 
ceedings in  the  original  suit,  but  G.  W.  IngersoU  appeared 
upon  the  docket  "  for  log  owners,  namely.  Smith  &  Co. ; 
Ou*lton;  E.  8.  Coo;  A.  Rogers;  A.  Ingalls,  and  John 
Boss."  There  were  t^i  marks  of  logs  attached.  It  ap- 
peared in  the  evidence  Ihat  one  LeadbeUer  owned  two  of 
said  marks,  and  no  one  appeared  for  him.  AU  the  other 
&cts  appear  clearly  in  the  opinions  of  the  Coort. 

A  de&ult  was  entered,  subject  to  the  opinion  of  the  Court, 
whether  a  defence  could  be  maintained  upon  the  case,  as  re- 
ported. 

Rowe  c6  Bardettj  for  the  plaintiff. 

J.  A.  Peters^  for  the  defendant. 

The  opinion  of  a  majority  of  the  Court  was  drawn  up  by 
Tennet,  C.  J. — The  plaintiff  seeks  to  obtain  a  judgment 
against  the  defendant,  as  the  former  sheriff  of  the  county 
of  Penobscot,  for  the  default  of  Daniel  Jacobs,  his  deputy, 
for  not  delivering,  on  a  demand  made  by  a  person  legally 
authorized  to  receive  t|iem,  certain  logs  attached  on  the 
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plaintiff's  writ,  by  said  deputy,  and  returned  thereon  by 
him,  against  William  L.  Lambert  and  Stephen  L.  Cowan,  on 
which  he  claimed  to  have  a  lien  for  services,  in  driving  the 
same  from  Eagle  lake,  so  that  they  could  be  seized  and  sold 
by  the  officer,  who  had  the  execution  recovered  in  the  action 
in  which  the  attachment  was  made. 

Many  objections  are  made  by  the  defendant  to  the  main- 
tenance of  this  suit,  which  appertain  to  the  proceedings  in 
the  original  action  against  Lambert  and  Cowan,  while  it  was 
pending  in  this  Court ;  one  of  which  is  a  denial  of  any  valid 
judgment  against  the  logs  in  question,  on  the  ground  that 
the  record  furnishes  no  evidence  that  the  owners  of  the 
logs  were  notified  of  the  pendency  of  the  suit  in  which  the 
logs  were  claimed  by  virtue  of  a  lien,  excepting  by  the  ap- 
pearance of  an  attorney  for  certain  persons,  represented  by 
him,  as  claiming  to  be  owners.  If  the  attempt  to  remove 
this  objection  by  the  plaintiff's  counsel  by  argument  were 
successful,  another  matter  disclosed  in  the  case  deserves 
consideration. 

The  case  finds  that  the  alleged  debtors  of  the  plaintiff  in 
the  suit  did  not  own  the  logs  in  question.  And  a  very  ma- 
terial point  involved  in  the  case,  is,  whether  the  record  shows 
a  valid  judgment  in  rem  against  the  logs,  so  that  the  de- 
fendant's deputy,  Jacobs,  was  legally  bound  to  deliver  them 
on  the  demand  made  within  thirty  days  after  judgment,  by 
the  officer  who  had  the  execution.  In  ordinary  actions  of 
assumpsit  against  a  party,  to  obtain  a  judgment,  in  per- 
sonam, the  plaintiff  alleges  in  his  writ,  m  legal  form^  certain 
facts  touching  the  contract  and  its  non-performance,  &c.,  by 
the  defendant.  A  default  of  the  defendant  is  an  admission 
of  the  defendant  that  the  facts  alleged  are  true,  and*  that 
thereon  the  law  awards  judgment  in  that  suit.  3  Black. 
Com.,  396.  If  the  plaintiff,  in  addition  to  the  judgment 
in  personam,  seeks  a  judgment  in  rem  by  virtue  of  a  lien, 
under  the  statute,  which  is  invoked  in  this  case,  on  account 
of  having  performed  labor  upon  the  property,  on  which  the 
lien  is  claimed,  it  can  be  done  only 'by  .an  attachment  which 
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he  causes  to  be  made  of  the  property  upon  which  his  ser- 
vices were  rendered,  and  upon  a  writ  which  he  sues  out  for 
the  double  purpose  of  obtaining  a  judgment  against  his  al- 
leged debtors,  and  against  the  property  itself.  And  the  set- 
tled construction  of  the  statute,  as  declared  in  the  case  of 
Bickndl  v.  Trickey^  34  Maine,  273,  is, — "No  other  pro- 
perty is  liable,  except  that  upon  which  the  lien  attaches." — 
"  The  identity  of  the  claim  and  the  property  must  co-exist, 
and  must  be  traceable  till  the  fruits  of  the  judgment  have 
been  obtained  by  a  satisfaction  of  the  execution.  The 
identity  of  the  property  must  be  established,  else  the  lien 
cannot  attach  \  the  labor  must  be  shown  to  have  been  done 
upon  the  specific  property  raised,  for  provision  is  made  for 
nothing  else." 

What  then  must  be  established  as  the  basis  of  a  judgment 
in  rem;  in  such  cases  ?  It  cannot  be  doubted  that  it  must 
be  made  to  appear  in  some  mode  that  the  labor  has  been 
performed  by  the  plaintiff  in  the  case,  under  a  contract,  ex- 
press or  implied,  with  the  other  contracting  party,  the 
debtor,  and  whatever  n  ay  be  necessary  to  entitle  him  to  a 
judgment  in  personam;  and  that  this  labor  has  been  done 
upon  the  property  directed  to  be  attached,  and  which  has 
been  attached  on  his  writ,  and  a  return  thereof  made  upon 
the  same  by  the  officer,  who  had  it  for  service.  Whatever 
is  alleged  in  the  writ,  which  is  material  and  properly  stated, 
by  the  alleged  debtor's  default,  he  having  had  legal  notice 
of  the  suit,  is  admitted  to  be  tnie.  But  no  presumption 
arises  from  the  default,  whether  the  defendant  has  appeared 
or  not,  that  he  admits  the  existence  of  other  facts,  not  in 
any  manner  stated  in  the  writ.  And,  from  the  provisions  of 
the  atatute  which  we  are  considering,  it  is  manifest,  under 
the  construction  already  referred  to,  that  a  judgment  in  rem 
cannot  be  rendered  against  the  property,  without  proof  of 
other  facts,  which,  from  the  nature  of  the  case,  cannot  be 
alleged  in  the  writ.  The  attachment  of  the  property  is 
necessarily  subsequent  to  the  purchase  of  the  writ.  Whether 
the  property  attached  and  returned  is  identical  with  that,  in 
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aU  respects,  on  which  the  labor  was  performed,  as  tiie  basis 
of  the  lien,  although  it  may  have  marks  in  common  with 
that  which  is  not  attached,  the  officer's  return  has  no  ten- 
dency to  establish.  The  identity  must  be  proved  aliunde. 
Hence  this  latter  proof  cannot  be  supplied  by  a  de&ult  of 
any  one,  who  can  be  treated  as  a  party,  at  any  stage  of  the 
proceedings. 

In  the  writ  in  favor  of  the  plaintLBT  against  Lambert  and 
Cowan,  the  party  with  whom  he  contracted  to  drive  certain 
logs,  there  is  the  direction  to  attach  the  properly  of  the  lat- 
ter, and  also  ten  lots  of  logs,  describcMl  by  their  several 
marks,  lying  in  the  Allegash  and  Penobscot  rivers;  to  the 
value  of  one  hundred  and  eighty  dollars,  &c.  After  the  usual 
part  of  the  writ,  follows, — ^''to  answer  unto  James  Thompson 
in  a  plea  of  the  case,  for  that  the  plaintiff  heretofore,  to  wit, 
during  the  sununer  and  spring  of  the  year  1854,  at  the  re- 
quest of  said  defendants,  labored  in  said  State  ci  Maine,  at 
driving  on  the  Allegash  and  Penobscot  rivers,  and  their 
tributaries,  towards  the  Penobscot  boom,  certain  logs  and 
lumber  J  of  the  following  marks,  to  wit,"  [marks  similar  to 
those  on  the  logs  which  the  officer  was  directed  to  attadi,] 
**and  the  sum  and  balance  actually  due,  and  unpaid  of  the 
amount  stipulated,  by  the  defendant  to  be  paid  to  the  plain- 
tiff, for  his  personal  service  thereon  was  and  is  the  sum  of 
eighty  dollars  and  thirty-nine  cents,  as  specified  in  tiie  an- 
nexed account,  and,  in  consideration  of  the  premises,  said 
defendants,  at  said  Bangor,  on  the  day  of  the  purchase  of 
this  wjit,  promised  the  plaintiff  to  pay  him  said  last  named 
sum  on  demand ;  and  the  plaintiff  claims  a  lien  upon  said 
logs  and  lumW,  under  the  laws  of  this  State,  for  said  sum, 
so  due,  and  brings  this  suit,  to  enforce,  and  secure  the 
same." 

The  record,  after  reciting  the  allegations  in  the  writ,  and 
that,  at  the  term  of  the  Court  when  the  writ  was  returned 
and  action  entered,  notice  was  ordered,  &c.,  and  that  an  sq>- 
pearance  was  entered  at  a  subsequent  term  by  an  attorney 
of  the  Court,  for  certain  persons  named,  it  proceeds, — 
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"^Now  the  plaintiff  appears,  but  the  defendants,  although 
called  to  come  into  Court,  &c.,  do  not  appear,  but  make  de- 
&ult.  It  is  therefore  considered  by  the  Court,  that  the  said 
James  Thompson  recover  against  the  said  William  L.  Lam- 
bert and  Stephen  L.  Cowan,  and  against  said  logs,  the  sum 
of  eighty-eight  dollars  and  seventy  cents,  debt  or  damage, 
and  costs  of  suit,  taxed  at  twenty-nine  dollars  and  ninety 
cents." 

The  defendant  insists,  that  the  call  of  the  ** defendants" 
and  their  non-appearance  thereon,  can  apply  only  to  the 
debtors — and  can  have  no  reference  to  the  logs  or  their 
owners.  It  is  true  that  the  term  ^*  defendants,"  as  used  in 
the  writ,  in  other  parts  thereof,  is  manifestly  restricted  in 
meaning  to  those  against  whom  the  plaintiff  brought  his 
suit,  as  on  a  promise — and  whether  it  can  with  propriety 
have  a  more  enlarged  signification,  when  it  is  used  in  the 
record,  to  show  a  default,  may  not  be  clear.  But  whether 
this  would  be  a  fatal  objection,  if  everything  else  required 
was  correct,  we  do  not  decide. 

Assuming  that  the  logs  and  their  owners  are  embraced 
in  the  term  ** defendants,"  and  that  the  default  applies  to 
them  as  well  as  to  the  alleged  debtors,  does  the  record  show 
a  valid  judgment  in  rem^  against  the  logs  ?  After  the  record 
of  the  default  of  the  ^^  defendants,"  it  pn>ceeds  immediately, 
"therefore,"  it  is  considered  by  the  Court,  &c.  The  defini- 
tion of  the  word  "therefore"  in  such  connection,  in  Worces- 
ter's Dictionary  is,  "for  this  reason;"  "consequently;"  and 
in  Webster's  Dictionary,  "for  that;  for  that  or  this  reason, 
referring  to  something  previously  stated." 

The  record  taken  in  its  broadest  s^ise,  firdkn  all  the  alle- 
gations in  the  writ  copied  therein,  is  only  a  sentence  against 
logs  described  as  having  certain  marks  upon  them,  with  no 
statement  of  or  reference  to  any  fact  or  evidence,  touching 
the  logs.  No  presumption  of  any  proof  can  legally  arise, 
that  the  logs  attached  and  returned  were  identical  with 
those,  on  which  the  plaintiff's  labor  was  alleged  in  the  writ, 
.to  have  been  done,  without  something  in  the  record  to  show 
Vol.  l.  55 
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it.  K  such  presumption  could  ever  arise,  it  is  repeUed  in 
this  case,  by  the  affirmation,  that  the  facts  stated  in  the 
record  included  those  alleged  in  the  writ,  and  the  defistult  of 
the  defendants  are  alone  the  basis  of  the  judgment. 

The  default,  if  applicable  to  the  log  owners,  may  be  con- 
sidered as  their  admission,  that  a  lien  was  claitned  upon  the 
logs,  described  in  the  writ,  and  that  labor  was  performed 
upon  certain  logs,  having  such  marks.  But  the  record  is 
silent  in  every  respect,  touching  the  logs,  returned  as  at- 
tached by  the  officer  who  served  the  writ.  The  latter,  are 
those  only,  upon  which  the  judgment  could  by  possibility 
operate,  according  to  the  law  and  the  facts  of  the  case ; 
they  alone  were  in  the  custody  of  the  law ;  they  must  have 
been  proved  to  be  identical  with  those  on  which  the  labor 
was  performed,  so  far  as  the  former  extends.  But  this 
identity  is  not  shown  by  the  record  to  have  been  established 
or  decreed  by  the  Court ;  and  the  default  cannot  by  possi- 
bility be  construed  into  an  admission  on  the  part  of  the  log 
owners,  beyond  the  allegation  in  the  writ,  which  is  simply 
that  the  plaintiff  claimed  a  lien  upon  logs,  having  certain 
marks.  It  could  be  no  more  than  a  claim  before  the  at- 
tachment. The  logs,  which  should  be  attached  afterwards, 
might  be  different  from  thode  on  which  plaintiff's  labor  was 
alleged  to  have  been  expended.  The  establishment  of  a 
lien,  upon  the  logs  attached,  could  not  be  implied,  or  inferred 
from  the  record,  when  the  property  on  which  it  could  be  se- 
cured by  the  attachment  made,  is  not  referred  to  therein. 

A  judgment  is  defined  by  Blackstone  to  be  a  sentence  of 
the  law,  pronounced  by  the  Court  upon  matters  contained 
in  the  record,  and,  though  pronounced  or  awarded  by  tiie 
Court,  it  is  not  the  determination  or  sentence  of  the  judges, 
but  the  determination  and  sentence  of  the  laws.  It  is  the 
conclusion  that  naturally  and  regularly  follows  from  the 
premises  of  law  and  fact.  3  Cow.,  395  and  396.  If  any- 
thing be  entered*  in  a  judgment  which  is  not  mentioned  in 
the  plaintiff's  declaration,  the  judgment  is  not  good.  2 
Litt.,  104.    And  when  it  appears  upon  the  record  that  the 
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plaintiff  hath  no  cause  of  action,  he  shall  never  have  judg- 
ment.    8  Rep.,  120. 

It  is  regarded  as  essential  that  the  record  should  set  out 
at  length  ihe  cause  of  action  as  contained  in  the  writ,  the 
verdict  of  the  jury,  if  the  facts  were  disputed  in  an  issue 
to  the  country,  or  a  default  of  the  defendant  to  authorize  a 
judgment  thereon.  Were  it  otherwise,  the  judgmenl^  in 
one  action  would  be  no  bar  to  another  which  was  really  for 
the  same  cause. 

In  courts  of  general  jurisdiction,  certain  presumptions 
touching  jurisdiction  and  proceedings  may  be  made,  so  that 
the  judgment  is  treated  as  valid,  till  reversed  for  error. 
But  it  does  not  follow  from  this,  that  there  may  not  be 
records,  even  of  the  highest  courts,  so  grossly  erroneous, 
that  they  are  not  treated  as  having  any  validity,  although 
puix^rting  to  be  judgments  of  the  Court.  When  there  is 
a  sentence  of  a  Court  of  the  most  enlarged  jurisdiction  in  an 
action,  where  the  writ  is  found  to  contain  no  declaration  to 
show  tiie  nature  of  the  claim,  and  consequently,  there  can 
be  no  record  to  supply  this  defect,  it  would  not  be  said  that 
a  judgment  pronounced  for  the  plaintiff  in  such  a  case,  was 
valid  till  reversed.  It  would  have  none  of  the  elements  of 
a  judgment  in  judicial  proceedings. 

In  a  suit  like  that  presented  in  the  proceeding  in  fevor  of 
the  plaintiff,  against  his  alleged  debtors,  to  obtain  satisfac- 
tion of  his  debt  in  a  personal  action,  by  means  of  property 
in  which  the  debtor  had  no  interest,  through  a  judgment 
in  personam  against  the  debtor  and  in  rem  against  the  pro- 
perty, it  is  essential  to  the  validity  of  the  latter  judgment, 
that  the  record  should  exhibit  all  which  is-  essential  as  a 
foundation  for  the  sentence  of  the  law  pronounced. 

After  the  default  of  the  defendants  in  the  action  in  favor 
of  the  plaintiff,  in  which  the  lien  was  claimed,  as  in  ordi- 
nary cases,  it  was  supposed  by  the  counsel  for  him  that 
nothing  further  was  required  to  perfect  his  judgment  in  all 
respects,  and  that,  on  being  recorded  according  to  the  pro- 
ceedings in  Court,  it  would  be  sufficient.     But,  as  we  have 
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seeii)  the  admission  by  the  default  was  but  a  small  portion 
of  the  facts  necessary  to  a  judgment  in  rem.  If  this  ad- 
mission could  apply  to  jthe  log  owners,  or  their  property, 
these  owners  might,  or  might  not  have  had  the  right  to  be 
heard  further ;  of  this  we  are  not  called  upon  for  an  opin- 
ion. But,  without  a  hearing  and  adjudication  thereon,  no 
judgment  in  reni  could  have  been  rendered.  The  record 
exhibiting  nothing  of  this  kind,  affords  no  basis  for  the  sen- 
tence against  the  logs,  and  the  sentence  itself  is  invalid. 

According  to  the  agreement  of  the  parties,  the  default  is 
to  be  taken  off  and  the  action  to  stand  for  trial. 

Applbton,  May,  Davis  and  Kent,  JJ.,  concurred. 

Cutting,  J,  concurred  in  the  result  in  the  following  opin- 
ion:— 

The  record  in  the  present  case  shows  that  a  notice  was 
ordered,  but  it  does  not  show  that  such  notice  was  ever 
given,  whereas  the  statute  is  imperative  that  It  ^^  shall  be 
given  to  the  owners  of  the  lumber ^  as  the  Court  shall  order,^^ 

It  is  contended  that  service  of  notice  was  waived  by  the 
appearance  of  Mr.  Ingersoll,  as  counsel  for  certain  individ- 
uals, "  log  owners."  Under  such  an  entry  it  cannot  be  pre- 
tended that  he  appeared,  in  the  language  of  the  statute,  for 
"  the  owners  of  the  lumber. ^^  But  can  it  be  argued  that  an 
appearance,  for  certain  persons,  pretending  to  be  the  owners, 
shall  subsequently  preclude  the  real  owners  from  showing 
such  fact?  Whereas,  if  the  statute  notice  had  been  given, 
and  the  real  owners  had  neglected  to  appear  and  claim  their 
.  rights,  they  would  be  precluded  from  afterwards  asserting 
them.  It  appears  from  the  record  that  ten  lots  of  pine  mill 
logs  had  been  seized,  bearing  each  its  respective  marks,  in- 
dicating as  many  individual  owners.  If  IngersdlVs  appear- 
ance for  a  portion  was  sufficient  to  bind  the  whole,  then  it 
would  inevitably  follow  that  nine  distinct  owners  would  be 
wholly  at  the  mercy  of  the  tenth,  who  might,  perhaps,  only 
own  the  hundredth  part  of  the  lumber  attached. 
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It  is  said,  if  there  were  other  owners  beside  such  as  were 
represented,  their  property  is  not  embraced  in  the  judg- 
ment, but  only  the  property  of  such  as  did  appear  by  coun- 
sel. But  what  marks  did  those  appearing  represent?  The 
judgment  embraces  the  ten  lots,  and  under  it  the  lumber  of 
those  who  did  not  appear  could  not  be  sold  to  satisfy  the 
lien  on  the  lumber  of  those  who  did  appear,  yet  the  judg- 
ment makes  no  discrimination.  The  officer  having  the  ex- 
ecution ought  not  legally  to  be  compelled  to  make  the  dis- 
crimination at  his  peril,  which  he  would  be  under  the  ne- 
cessity of  doing  if  he  obeyed  its  commands. 

BeHdeSy  the  statute  contemplates  that  all  questions  in  re- 
lation to  the  lien  and  the  ownership  shall  be  settled  under 
the  original  process,  and  thus  avoid  any  controversy  which 
otherwise  might  subsequently  arise  between  the  officer  and 
the  owner,  as  decided  in  the  case  of  JRedington  v.  -FVy,  48 
Maine,  578.  Hence,  it  was  intended  by  the  statute  that 
the  same  notice  should  be  given  to  the  owners  or  persons 
interested  as  in  a  libel  in  rem  in  Admiralty. 


NoTB.  —  See  statute  paased  since  this  case  was  determined,  eh.  131  of  th« 
Acts  of  1862.— i2«por^. 


Augustus  S.  French  versus  Josiah  Allen. 

Under  the  proyisions  of  the  Revised  Statutes  of  1841,  and  of  stat  1856,  c.  2789 
§  1,  relating  to  levies  on  real  estate,  the  return  of  an  officer  that,  on  a  day 
and  hour  named,  he  '*  seized  and  took  in  execution "  certain  lands  of  tbt 
debtor,  and  set  off  the  same  by  metes  and  bounds  to  the  creditor  in  satis&o- 
tion  of  an  execution,  referring  to  the  annexed  certificate  of  the  appraisers  for 
a  description  of  the  premises  set  off,  is  sufficiently  definite. 

The  time  named  in  the  officer's  return  when  he  **  seised  and  took  in  execution" 
the  lands,  was  the  commencement  of  the  service  of  the  execution,  and  all 
subsequent  prooeedings  relate  back  to  that  time. 

Such  a  levy  takes  precedence  of  a  mortgage  recorded  the  day  after  the  time 
named  when  the  officer  **  seized  and  took  *'  the  land  in  execution. 
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Wlicre  the  ofioer't  retuni»  at  recorded,  states  that  one  **  was  duMen  an  ap- 
praiser by  fiM  in  behalf  of  the  within  named  creditor  E.  P.,  and  I  was  then 
notified  of  the  same,"  and  the  original,  on  inspection,  leaves  it  in  donbt 
whether  the  word  written  was  me  or  and,  it  is  to  be  regarded  at  most  as  a 
dsrical  srror ^  and  the  rest  of  the  sentence  afl|  showing  that  the  flredstor,  and 
not  the  officer,  must  have  selected  the  appraiser  referred  to. 
It  was  not  necessary  that  the  nature  of  the  estate  appraised  should  be  des- 
cribed in  the  offioet^s  return  under  R.  S.  of  1841,  c.  94,  {  7. 

Writ  op  entry  to  recover  lot  No.  11,  10th  range,  in 
Garland.    Plea,  general  issue. 

The  case  was  agreed  to  be  submitted  to  the  full  Court  on 
ft  statement  of  teuots  agreed  upon,  a  synopsis  of  which  is 
given  in  the  opinion  of  the  Court,  and  it  is  unnecessary  to 
repeat  them  here. 

•  J.  Cro^j  for  the  demandant. 

A.  SarAom^  for  the  tenant. 

The  opinion  of  the  Court  was  drawn  up  by 
Cutting,  J. — Writ  of  entry  to  recover  title  and  posses- 
sion of  lot  No.  11,  range  10th,  in  Grarland,  containing  160 
acres.  Both  parties  claim  under  one  John  L.  Leighton;  the 
demandant,  as  assignee  of  his  mortgage  to  Nathan  Wymauy 
dated  Feb.  2d,  1857,  and  recorded  ''Feb.  3d,  1857,  1  h., 
25  m.,  P.  M. ;''  the  tenant,  as  grantee  of  Ezekiel  Page,  who, 
by  a  levy  on  the  same  estate,  seized  it  on  execution,  as  con- 
tended, on  ''Feb.  2d,  1857,  at  9  o'clock,  A.  M.**  But  the 
seizin  on  that  day  or  at  any  other  time  before  the  recording 
of  the  mortgage  is  controverted,  hence  arises  the  first  point 
presented. 

The  officer,  having  the  execution,  returns  thereon  as  fol- 
lows : — "Penobscot,  ss.,  February  2d,  1857,  at  nine  o'clock 
in  the  forenoon,  and  also  on  the  seventeenth  day  of  .January 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifly-seven,  at  nine  o'clock  in  the  forenoon,  Iseizecl  and  took 
in  execution^  by  virtue  of  the  within  execution^  the  real  es- 
tate and  land  of  the  within  named  debtor  John  L,  Leighton^ 
and  the  lands  of  said  debtor  set  off  by  metes  and  bounds  to 
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the  creditor  within  namec},  and  appraised  towards  satisfying 
this  execution,  and  all  fees,  which  lands  so  appraised  are 
described  in,  as  appears  by  the  foregoing  certificate  of  the 
appraisers,  which  is  hereby  adopted  by  me  and  is  made  by 
me  a  part  of  this  my  return."     • 

We  lay  out  of  the  case  the  seizure  of  the  seyenteenth  of 
January,  because  the  subsequent  seizure  on  Feb.  2d,  must 
be  considered  as  a  waiver  or  abandonment  of  the  former. 
The  question  then  presented  is,  what  constitutes  a  seizure 
on  an  execution  by  an  officer?  An  important  question,  in 
the  decision  of  which,  we  must  resort  to  the  legislation  and 
decisions  upon  that  subject. 

By  §  5,  c.  94  of  R.  S.  of  1841,  in  force  at  the  time  of 
the  levy,  it  is  provided  that — **  After  the  officer  fias  taken 
land  in  execution,  and  given  notice  to  the  debtor  thereof,  if 
he  or  his  attorney  be  residing  in  the  same  county,  and  al* 
lowed  him  a  reasonable,  specified  time,  within  which  to  ap- 
point an  appraiser,  as  mentioned  in  the  preceding  section, 
he  shall  then  proceed,  without  unnecessary  delay,  to  have 
the  estate  appraised,  and  the  levy  completed ;  and  it  shall 
be  considered  as  made,  when  the  land  is  taken  in  execution; 
and  the  subsequent  proceedings  and  return  shall  be  valid, 
though  made  and  done  after  the  return  day,  or  afl;er  the  re- 
moval or  other  disability  of  the  officer."  Sect.  24, — "The 
officer  shall  state  in  his  return,  on  the  execution,  the  time 
when  the  land  taas  taken  in  execution."  Sect.  25, — "  When 
lands  are  taken  and  set  off  on  execution,  the  debtor  may  re- 
deem the  same  at  any  time  within  one  year  aft;er  the  levy," 

Statute  of  1856,  c.  278,  §  1,  provides  that— **  All  levies 
on  real  estate  which  have  already  been  made,  or  which  shall 
hereafter  be  made,  shall,  for  the  purpose  of  fixing  the  amount 
due  on  the  execution,  and  the  time  when  the  debtor's  right 
to  redeem  will  expire,  be  considered  as  commenced,  on  the 
day  of  the  date  of  the  administration  of  the  oath  to  the  ap- 
praisers, although  it  may  appear  from  (he  officer^e  ritam 
that  the  estate  was  seized  on  the  execution  before  that  day^  or 
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that  the  proceedings  were  not  completed  until  after  that 
day/' 

The  foregoing  provisions,  and  others  upon  the  same  sub- 
ject matter,  all  recognize  a  seizure  on  execution  by  the  offi- 
cer as  the  basis  of,  and  preliminary  to  ulterior  proceedings. 
The  officer's  return  upon  a  writ  of  an  attachment  of  real 
estate  by  him  made,  and  the  time  when  so  made,  has  inva- 
riably been  held  to  be  conclusive  between  tiie  parties,  how- 
ever general  in  terms,  without  designation  of  lot  or  descrip- 
tion of  boundaries,  and  even  without  any  knowledge  of  the 
officer  of  the  existence  df  any  such  estate.  Can  it  reason- 
ably be  contended  that  a  mere  seizure  on  execution  requires 
an  act  more  formal  than  an  attachment  on  a  writ?  It  is  true 
that,  in  order  to  perfect  the  seizure,  a  levy  must  subsequently 
be  made,  and  within  a  reasonable  time  and  according  to  the 
requirements  of  law,  which  are  not  questions  now  under 
consideration. 

We  are  aware  of  the  decision  in  Allen  v.  The  Portland 
Stage  Co.j  8  Maine,  207,  wherein  Weston,  J.,  remarks 
that — ^*The  first  act  to  be  done  by  the  officer,  in  extending 
an  execution  upon  real  estate,  is  to  cause  three  disinterested 
freeholders  to  be  sworn  as  appraisers.  The  statute  points 
out  how  they  are  to  be  designated,  in  which  the  creditor,  the 
debtor  and  the  officer  have  a  part  to  perform ;  but  the  duty 
of  causing  them  to  be  sworn  is  the  first,  which  is  especially 
and  distinctly  enjoined  upon  the  officer.  We  are  of  opinion 
that,  until  this  is  done,  the  levy  cannot  be  said  as  com- 
menced. Indeed,  it  might  not  be  going  too  far  to  hold,  that 
the  first  step  in  extending  an  execution  upon  any  particular 
real  estate  is  when  it  is  shown  to  the  appraisers ;  for  there 
is  no  designation  of  the  land  to  be  appraised,  in  the  oath  ad- 
ministered." 

That  opinion  was  delivered  in  1832,  under  the  provisions 
of  R.  S.  of  1821,  0.  60,  §  27.  And  what  may  be  consider^ 
ed  somewhat  remarkable,  is,  in  that  whole  chapter,  no  men- 
tion is  made  of  a  seizure  or  the  taking  real  estate  in  execu- 
tion by  an  officer,  or  any  such  words  as  have  been  quoted 
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in  fhe  statutes  of  1841  and  1856,  expressive  of  preliminary 
proceeding.  So  that,  in  Eidl  v.  Crocker ,  3  Met.,  245, 
Shaw,  C.  J.,  was  well  justified  in  his  apology  to  the  C!ourt, 
whose  opinion  he  oyerruled,  by  remarking  that — '*  possibly 
the  decision  in  that  case  (AUen  t.  Portland  Stage  Go.)  may 
have  been  influenced  by  the  special  provisions  of  the  Revis- 
ed Statutes  of  Maine,  which  may  differ  in  phraseology  from 
the  Massachusetts  Acts."  He  then  proceeds  to  cite  and  com- 
ment upon  certain  provisions  in  their  Acts,  which  are  very 
similar  to  those  now  embraced  in  ours  already  referred  to. 
We  fully  concur  in  the  correctness  of  the  opinion  in  BaU 
V.  Crocker,  and  in  its  conclusion,  that — "it  is  the  officer's 
return  alone,  after  all,  which  must  govern." 

In  the  present  case,  the  officer  returns  that,  on  Feb.  2d, 
1857,  at  nine  o'clock,  &c.,  he  *^  seized  and  took  in  execution,*' 
&c.,  which  was  the  commencement  of  the  service  of  ihe 
execution,  and  all  subsequent  proceedings  related  back  to 
that  time,  which  was  before  the  record  of  the  demandant's 
mortgage.     Fitch  v.  Tt/lerj  34  Maine,  463. 

The  next  point  presented,  and  on  which  the  demandant's 
counsel  relies  as  a  fettal  defect  in  the  levy,  is  an  appointment 
of  an  appraiser  by  the  creditor ;  it  is  contended  that  the 
officer's  return  shows  the  selection  to  have  been  made  by 
himself  and  not  by  the  creditor.  We  have  been  furnished 
with  a  copy  of  the  levy  certified  by  the  register  of  deeds, 
and  also  with  one  certified  by  the  clerk  of  the  Court  to  which 
the  execution  and  proceedings  were  returnable.  The  first 
is  as  follows: — ^^ Jonas  Wheeler  of  Dexter  was  chosen  an 
appraiser  by  me  in  behalf  of  the  within  named  creditor, 
JEzekiel  Page,  and  I  was  then  notified  of  the  same."  The 
second  is  similar  to  the  first  except  the  word  "and"  is  sub- 
stituted for  "me." 

We  have  also  been  frimished  with  the  original,  which  on 
inspection  appears  problematical.  It  was  a  grave  fault  in 
the  officer,  undoubtedly,  and  for  which  he  is  justly  censura- 
ble for  his  defective  chirography.  But  if  the  word  be  me 
instead  of  and,  as  urged  by  the  demandant's  counsel,  and 
Vol.  1.  56 
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the  register's  copy  is  alone  admissible,  can  it  be  considered 
more  than  a  clerical  error,  calculated  to  deceive  no  one  who 
may  be  able  and  disposed  to  read  the  whole  sentence,  viz., 
^*and  I  was  then  notified  of  the  same ;"  i.  e.,  notified  of  an 
act  which  he  had  himself  performed  I  The  astute  coun- 
sel must  also  yield  this  point. 

It  is  next  contended  that  under  §  7  of  R.  S.  of  1841, 
c.  94,  the  nature  of  the  estate  appraised  should  be  described, 
&c.  That  section  has  received  a  construction  in  Hoop  v. 
Johnson^  23  Maine,  335,  adverse  to  such  proposition.  It  is 
true  that  R.  S.  of  1857,  c.  76,  §  3,  enacted  subsequent  to 
the  levy,  may  have  changed  the  phraseology  of  the  .former 
section,  but  whether  for  better  or  worse  remains  perhaps 
hereafter  to  be  seen. 

The  other  points  raised  by  counsel  are  already  too  well 
settled  to  require  a  further  examination. 

DeTnandarU  nonsuit. 

Tenney,  C.  J.,  Appleton,  Gtoodenow,  Davis  and  Kjent, 
JJ.,  concurred. 


Davis  R.  Stookwell  ver&as  Frederic  DnxmaHAM  &  cd. 

A  contract  made  by  a  oo-partner  in  the  name  of  the  firm,  will  prima  facie  bind 

the  firm,  unless  it  is  outside  of  the  business  of  the  firm. 
The  firm  is  liable  for  the  £ELlse  and  fraudulent  representations  of  one  of  its 

members  relative  to  matters  &lling  within  the  scope  of  its  business,  and 

much  more  so  when  the  representations  are  true;  and  an  innocent  third. 

party  has  a  right  to  regard  such  representations  as  true,  and  to  act  upon 

them. 
When  one  of  a  firm  borrows  money,  not  expressly  on  his  indiyidual  credit, 

and  it  is  shown  that  it  was  borrowed  for  and  appropriated  to  the  use  of  the 

firm,  the  firm  is  liable. 
Where  one  partner  contracts  a  debt,  representing  to  the  creditor  that  it  is  for 

the  benefit  of  the  firm,  if  the  contract  is  within  the  scope  of  their  business, 

the  firm  is  liable,  whether  the  representations  are  true  or  fOse. 

On  Exobftions  to  the  ruling  of  Appleton,  C.  J.,  at  Jfisi 
Privs. 
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Trover  for  pine  logs.  Both  parties  claim  under  Brown 
&  Lee,  who  owned  the  logs  prior  to  Nov.  2,  1858,  and 
were  a  firm  engaged  in  the  lumber  business.  By  agreement 
of  parties,  the  trial  was  by  the  Court,  with  right  to  except. 
At  the  hearing,  the  facts  appeared  as  follows  : — 

On  Nov.  2,  1858,  Lee,  of  the  firm  of  Brown  &  Lee,  re- 
presented to  the  defendants,  Dillingham  &  Smith,  that  he 
wanted  to  raise  money  to  pay  one  Chase,  for  money  he  (Lee) 
had  had  of  Chase,  to  pay  Brown  &  Lee's  bills ;  that  Ctiase 
wanted  to  go  to  California,  and  he  had  no  other  means  to 
raise  the  money  to  pay  him ;  thereupon  Lee  gave  to  Chase 
a  bill  of  sale  of  certain  logs  in  the  west  branch  of  the  Pe- 
nobscot river,  to  which  he  signed  the  name  of  the  firm. 
Brown  &  Lee,  and  Chase  gave  the  defendants  his  mortgage 
of  the  same  logs,  and  the  defendants  gave  the  note  described 
in  the  mortgage,  and  charged  the  same  to  Lee. 

The  condition  of  the  mortgage  was  as  follows : — 

*'  This  sale  is  made  to  secure  to  Dillingham  &  Smith  a  de- 
mand they  have  against  James  Lee  of  Milford,  for  the  sum 
of  one  hundred  and  fifty  dollars,  payable  in  nine  months 
from  the  date  hereof,  and  when  said  Lee  shall  pay  or  cause 
to  be  paid  to  said  Dillingham  &  Smith  the  said  sum  of  one 
hundred  and  fifty  dollars,  then  this  sale  to  be  void.  The 
said  demand  being  their  note  of  this  date,  for  said  amount, 
payable  nine  months  aft;er  date,  lent  to  and  receipted  for  by 
said  Lee." 

The  bill  of  sale  and  mortgage  were  both  dated  Nov.  2, 
•  1858,  and  the  mortgage  was  recorded  in  the  town  records, 
Jan.  4,  1859. 

Both  the  bill  of  sale  and  mortgage  were  in  the  handwrit- 
ing of  Dillingham.  The  note  was  paid  at  maturity  by  the 
defendants.  It  also  appeared  by  the  testimony  of  Dilling- 
ham, given  for  the  defence,  that  he  (Dillingham)  had  no 
information  that  it  was  Lee's  private  debt ;  that  he  under- 
stood from  Lee  that  he  had  borrowed  money  of  Chase  to 
pay  bills  of  Brown  &  Lee,  and  that  Chase  had  loaned  the 
money  to  Lee. 
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On  Aug.  1,  1859,  Brown  &  Lee,  being  indebted  to  the 
plaintiff,  in  payment  therefor,  Brown,  in  the  name  of  and 
for  the  firm,  conveyed  the  logs  before  mentioned  to  the 
plaintiff,  by  a  complete  sale.  Subsequently  the  defendants 
converted  the  logs  to  their  own  use. 

It  did  not  appear,  except  as  before  stated,  that  the  de- 
fendants made  any  inquiry  whether  Lee  had  used  any  money 
had  of  Chase,  to  pay  Brown  &  Lee's  bills,  or  whether  Chase 
had  furnished  any  to  Lee  for  any  purpose. 

Nor  was  it  proved,  that  Lee  did  pay  any  bills  of  Brown 
&  Lee,  or  that  Chase  did  fiimish  him  with  any  money  for 
that  purpose,  as  Lee  had  stated  to  Dillingham,  except  as 
before  stated.  Upon  this  point  Lee  was  examined  as  a 
witness. 

The  presiding  Judge  found  the  titles  of  both  parties  were 
acquired  in  good  faith,  in  fact,  and,  upon  these  facts,  ruled 
that,  in  law,  the  title  of  both  the  plaintiff  and  the  defend- 
ants, having  been  so  acquired,  that  of  the  defendants  being 
prior  in  date,  must  prevail,  and  ordered  judgment  for  the 
defendants.     To  which  the  plaintiff  filed  exceptions. 

W.  O.  Crosby  J  for  the  plaintiff. 

Brown  &  Lee  were  not  liable  to  Chase,  and  the  debt  to 
him  was  Lee's  private  debt,  and  the  defendants  should  so 
have  considered  it,  notwithstanding  Lee's  representations. 
Story  on  Partnership,  §§  134,  140,  148;  Collyer  on  Part- 
nership, 266,  268;  6  Cowan,  497;  9  Pick.,  272;  8  Met., 
411. 

It  is  fraud  in  law  for  a  partner  to  sell,  or  for  a  creditor  to 
buy  partnership  property,  in  payment  of  the  partner's  pri- 
vate debt,  and  such  a  transaction  is  wholly  void  in  respect 
of  other  partners  or  creditors.  Stoiy,  §§  128  to  133; 
Rogers  v.  Bachelder^  12  Peters,  229 ;  Dob  v.  Bidsei/j  16 
Johns.,  34;  Padgett  v.  Latorence^  10  Paige,  170. 

If  the  defendants  are  not  subject  to  the  imputation  of 
moral  fi'aud,  they  are  still  liable  for  negligence  and  legal 
fraud.  Either  is  sufficient  to  destroy  their  title  to  the  pro- 
perty. 
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If  the  funds  of  a  partnership  are  received  in  payment  of 
the  separate  debt  of  one  partner,  it  is  not  necessary  for  the 
firm  to  establish  the  fact  that  the  creditor  knew  at  the  time 
tiiat  it  was  a  misapplication,  for  the  very  nature  of  the 
transaction  ought  to  put  him*  upon  further  inquiry,  and, 
however  in  good  faith  he  may  have  acted,  it  is  a  case  of 
negligence  on  his  part  which  will  not  entitle  him  to  recover. 
Story,  §  133 ;  Green  v.  Deakin,  2  Starkie,  347. 

Rowe^  for  the  defeiidants. 

The  opinion  of  the  Court  was  drawn  up  by 

AppiiETON,  C.  J.  —  The  facts  in  this  case  are  not  open  to 
controversy.  The  only  inquiry  is  whether  the  ruling  of  the 
presiding  Judge  upon  the  facts  as  disclosed  was  erroneous. 

Both  parties  claim  the  logs  in  controversy  under  bills  of 
sale  from  the  firm  of  Brown  &  Lee.  The  defendants'  title 
is  prior  in  time  and  consequently  prior  in  right,  unless  im- 
peached. 

The  bill  of  sale  from  Brown  &  Lee  to  Chase  is  prima 
facie  to  be  deemed  the  act  of  the  firm  and  binding  on  them. 
"When  a  contract,'*  remarks  Mr.  Justice  Stoby,  in  U.  8. 
Bank  v.  Binney^  5  Mason^  176,  "is  made  in  the  name  of  the 
firm,  it  yn[\  prima  fade  bind  the  firm,  unless  it  is  ultra  the 
business  of  the  firm."  The  bill  of  sale  must  be  deemed 
then  as  conveying  a  good  title,  unless  impeached. 

The  evidence  discloses  that  "on  Nov.  2, 1858,  Lee  of  the 
firm  of  Brown  &  Lee,  represented  to  the  defendants  that  he 
'  wanted  to  raise  money  to  pay  one  Chase,  for  money  Ac, 
(i66,)  had  had  of  Chase  to  pay  Brovm  <&  Le^s  bills y  that 
Chase  wanted  to  go  to  California,  and  he  had  no  other  means 
to  raise  the  money  to  pay  him."  It  also  appeared  from  the 
testimony  of  Dillingham,  given  for  the  defence,  that  "he, 
(Dillingham,)  had  no  information  that  it  was  Lee's  private 
debt — that  he  understood  from  Lee,  that  he  had  borrowed 
money  of  Chase  to  pay  the  bills  of  Brown  &  Lee,  and  that 
Chase  had  loaned  the  money  to  Lee."  But  this  does  not 
impeach  the  defendants' j^nma  facie  title. 
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The  firm  Jis  liable  for  the  fyise  and  firauduleat  repzeaent- 
ations  of  any  of  its  members  relative  to  matters  &lliiig 
within  the  scope  of  its  business.  Lindley  on  Partnership, 
250.  Much  more,  for  the  representations,  which  are  true. 
Whether  true  or  not,  therefbre,  the  defendants  had  a  right 
to  regard  them  as  true  —  and  so  regarding  them,  to  act 
upon  their  truth. 

Upon  the  representations  of  Lee,  the  defendants  advanced 
their  note  upon  the  faith  of  a  bill  of  sale  given  by  Lee  in 
the  name  of  Brown  &  Lee,  which  the  plaintiff  seeks  to 
avoid,  on  the  ground  that  it  was  the  private  debt  of  Lee, 
and  not  the  debt  of  the  firm,  for  which  the  advance  was 
made.  The  statements  of  Lee  show  the  money  received 
went  to  pay  the  debts  of  the  firm.  The  defendants  under- 
stood it' was  the  debt  of  the  firm  and  not  of  Lee — which 
the  mpney  raised  was  to  pay.  *'The  firm  is  liable  for  goods 
though  they  may  have  been  supplied  to  one  only  of  the 
partners,  and  no  other  person  may  have  been  known  to  the 
supplier  as  belonging  to  the  firm."  Lindley  on  Partnership, 
233.  "Thus,  if  the  money  is  in  fact  borrowed  for  the  part- 
nership business,  or  it  is  in  fact  applied  to  the  partnership 
business,  in  the  absence  of  all  controlling  circumstances,  the 
partnership  will  be  bound  therefor ;  since  the  fair  presump- 
tion is,  that  it  tras  intended  by  the  partner  to  pledge  the 
partnership  credit,  and  not  merely  his  individual  credit, 
whether  the  partnership  was  known  to  the  lender  or  not." 
Story  on  Partnership,  §  139.  "The  firm  is  liable,  where 
one  of  the  firm  borrows  money  (not  expressly  on  his  indi- 
vidual credit)  and  it  is  shown  that  it  was  borrowed  for  and 
appropriated  to  the  use  of  the  firm."  Church  v.  Sparrow^ 
5  Wend.,  223;  Tucker  v.  Peaskej  36. N.  H.,  167.  The 
language  used  was  sufficient  to  satisfy  the  defendants  that  it 
was  a  firfn  debt  for  the  payment  of  which,  they  advanced 
their  note.  They  are  not  responsible  for  the  truth  of  Lee's 
statements.  As  they  were  made  in  the  course  of  business, 
if  untrue,  the  firm  must  be  the  sufferer.     The  finding  of  the 
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Judge  was  tbat  the  defendants  were  bona  fide  purchasers — 
and  that  finding  is.  not  adverse  to  the  facts  as  reported,  and 
nsist  conclude  the  parties.  Exceptions  overruled. 

^Jutting,  Davis,  Kent  and  My  altos,  JJ.,  concurred. 


Nathaniel  Wilson  vermis  Lewis  Babker. 

A,  the  owner  of  the  right  of  redemption  of  certain  land  of  which  B  held  a 
mortgage,  gave  a  deed  of  the  land  to  C,  and  took  a  mortgage  from  C  to  se- 
cure a  part  of  the  purchase  money.  The  mortgage  was  recorded,  but  the 
deed  was  not.  Afterwards  W  took  an  assignment  of  the  latter  mortgage ; 
but,  in  the  mean  time,  M,  a  creditor  of  A,  attached  A's  right  of  redemption, 
seixed  and  sold  it,  and  the  purchaser's  title  was  perfected  by  lapse. of  time. 
W,  not  knowing  of  M's  attachment  and  sale,  and  without  consulting  the  re- 
cords, tendered  to  B  the  amount  due  on  his  mortgage,  which  B  accepted,  and 
discharged  the  mortgage.  —  Heidt  that  W  cannot  maintain  assumpsit  against 
B  to  recover  back  the  money  paid  to  redeem  the  premises  from  the  first 
mortgage,  as  his  loss  resulted  from  his  own  ne^ect  to  examine  the  records 
and  make  due  inquiry  as  to  prior  incumbrances. 

The  fact  that  W  was  ignorant  that  A's  deed  to  C  was  unrecorded  wiU  not 
avail  him,  as  this,  also,  he  could  easily  have  learned  from  the  records. 

W  and  B  negotiated  ex  adverso ;  and  B  was  not  bound  to  know  that  W  was 
not  aware  of  the  prior  attachment,  nor  to  inform  him  thereof  without  being 
inquired  of  respecting  it. 

Assumpsit  for  money  had  and  received.  The  evidence 
was  reported  from  ^isi  PriitSj  by  Kent,  J.,  for  the  decision 
of  the  full  Court* 

Wilsonj  pro  se. 

,  A.  W.  Paine  J  for  the  defendant. 

The  &ct8  in  this  case  sufficiently  appear  in  tiie  opinion  of 
the  Court,  which  was  drawn  up  by 

Affleton,  C.  J. — The  facts,  upon  which  tiie  rights  of 
these  parties  depend,  are  few  and  not  controverted. 

On  Nov.  8,  1843,  David  Pingree  and  Eben  &•  Coe  con- 
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veyed  a  tract  of  land  in  Stetson  to  E.  G.  Allen,  who,  on 
the  same  day,  mortgaged  the  premises  to  his  grantors  to  se- 
cure in  part  the  purchase  money.  The  deed  and  mortgage 
were  duly  recorded,  and  the  latter  was  assigned  to  the  de- 
fendant, Sept.  19,  1854,  and  the  assignment  seasonably  ft- 
corded. 

E.  G.  Allen,  having  only  the  equity  to  redeem,  on  16th 
of  April,  1850,  conveyed  by  deed  the  premises  purchased 
to  D.  C.  and  C.  L.  Whiting,  who,  on  the  same  day,  con- 
veyed them  in  mortgage  to  their  grantor.  The  deed  was 
not  recorded,  the  mortgage  was. 

On  Sept.  13,  1853,  the  deed,  E.  G.  Allen  to  the  Whit- 
ings, not  having  been  recorded,  Messrs.  Shaw  &  Merrill 
caused  an  attachment  to  be  made  of  Allen's  right  of  redeem- 
ing his  mortgage  to  Pingree  and  Coe.  They  subsequent- 
ly, at  the  April  term,  1856,  obtained  judgment,  and,  on  the 
30th  of  the  following  May,  this  equity  of  redemption  was 
seized,  and,  on  2d  July,  of  the  same  year,  at  2  o'clock,  P. 
M.,  the  same  was  sold  to  the  plaintiffs  in  the  execution,  in 
whom,  or  in  their  assigns,  the  title  thus  acquired  became 
perfected  by  lapse  of  time.  All  these  proceedings  are  con- 
ceded to  have  been  in  conformity  with  law. 

The  mortgage  of  the  Whitings,  dated  16th  April,  1850, 
after  intermediate  assignments,  on  9th  Feb.,  1856,  became 
vested  in  the  plaintiff. 

It  thus  appears  that  the  plaintiff,  to  make  his  mortgage 
available  and  his  title  under  it  good,  was  bound  to  procure 
a  discharge  of  the  mortgage  of  Allen  to  Pingree  and  Coe, 
which  had  been  assigned  to  the  defendant,  and  to  remove 
the  attachment  of  Shaw  &  Merrill. 

In  this  state  of  the  title,  the  plaintiff,  on  26th  July,  1856, 
at  1  o'clock,  tendered  the  defendant  $230  on  account  of  the 
mortgage  of  Allen  to  Pingree  and  Coe,  assigned  to  him, 
which  he  received.  Subsequently,  being  doubtful  whether 
the  amount  tendered  was  sufficient,  on  the  6th  of  September 
following,  he  tendered  the  further  sum  of  $6,  which  the  de- 
fendant took,  remarking  that  he  always  made  it  a  rule  to 
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take  all  the  money  offered  him,  and,  on  the  12th  of  the 
same  September,  discharged  the  moi-tgage  of  Allen  to  Pin- 
gree  and  Coe,  upon  the  records  of  the  county. 

By  these  proceedings  the  estate  of  the  plaintiff  was  re- 
lieyed  from  one  of  the  outstanding  incumbrances.  The  at- 
tachment, ripened  into  a  title  by  sale  on  execution,  was  still 
subsisting  and  unpaid.  The  plaintiff  neglecting  to  redeem 
that,  and  the  title  being  perfected  in  the  purchaser,  he  lost 
all  benefit  from  his  payment  of  the  mortgage  debt.  The  ten- 
der, effecting  the  object  for  which  it  was  made,  ultimately 
fidled  to  be  of  any  benefit,  by  reason  of  the  intervening 
title  of  Shaw  &  Merrill  becoming  vested  in  them. 

The  plaintiff  brings  assumpsit  to  recover  the  money  ten- 
dered on  account  of  the  Pingree  and  Coe  mortgage. 

It  seems  the  plaintiff  was  in  fact  ignorant  of  the  attach- 
ment in  favor  of  Shaw  &  Merrill,  though  the  same  was  duly 
recorded.  The  defendant,  who,  as  their  attorney,  procured 
it  to  be  made,  did  not  disclose  its  existence  at  the  time  the 
tender  was  made,  nor  since.  As  the  attachment  was  re- 
corded, its  existence  was  ascertainable  by  all  interested  to 
inquire.  The  plaintiff  having  an  interest  to  ascertain  the 
fiBtcts,  omitted  to  examine  the  records  and  thus  learn  them. 
His  neglect  to  make  those  inquiries,  which  ordinary  pru- 
dence would  dictate,  cannot  give  him  any  new  rights  nor 
enlarge  those  already  existing. 

The  defendant  did  not  disclose  the  existence  of  an  attach- 
ment. He  was  not  aware  of  the  plaintiff's  ignorance  of  that 
fitct.  He  could  not  reasonably  anticipate  negligence  on  the 
part  of  one  so  sagacious  and  vigilant  as  the  plaintiff.  The 
parties  were  dealing  adversely.  He  could  not  assume,  that 
the  records  of  the  county  were  unknown.  He  was  not 
bound  to  inform  the  plaintiff  of  their  contents,  certainly 
not,  when  no  inquiries  were  made  of  him  on  the  subject. 

That  the  plaintiff  derived  no  ultimate  advantage  from  the 
tender  is  no  fault  of  the  defendant.     It  answered  the  pur- 
pose for  which  it  was  made.     It  effected  a  discharge  of  the 
Pingree  and  Coe  mortgage.    It  was  made  for  the  purpose  of 
Vol.  l.  57 
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discharging  that  mortgage.  The  defendant  appropriated  the 
tender  as  the  plaintilBT  intended' he  should.  The  mortgage  is 
discharged.  The  plaintiff  cannot  place  the  defendant  in  the 
position  in  which  he  stood  before  its  discharge.  The  plain- 
tiff, by  tendering  the  amount  due  to  Shaw  &  Merrill,  or  to 
their  assignee,  might  have  accomplished  his  object.  He 
neglected  it  and  must  suffer.  But  all  this  gives  him  no 
right  of  action. 

Neither  can  the  plaintiff's  ignorance,  that  the  deed  of 
Allen  to  the  Whitings  was  not  recorded,  avail  him.  The 
fact  was  easily  ascertainable,  and  if  not  known,  it  was  his 
neglect  that  he  did  not  ascertain  it.  The  defendant  could 
not  presume  that  the  plaintiff  did  not  know  the  state  of  his 
own  title.  He  was  not  bound  to  deduce  it  for  him,  nor  to 
point  out  any  defective  links  there  might  be  therein. 

The  parties  negotiated  ex  adverso.  The  defendant  made 
no  misrepresentations.  The  plaintiff  failed  to  tender  enough 
to  remove  all  existing  incumbrances.  He  mistook  the  facts, 
and  neglecting  to  guard  his  rights  with  his  usual  vigilance, 
he  must  abide  the  result.  PlairUiff  nonsuit. 

Rice,  Cutting,  Davis,  Kent  and  Walton,  JJ.,  concur- 
red. 


Sophia  L.  Tbask  verma  Edwabd  Wilder. 

A  held  a  mortgage  from  B  of  a  lot  of  land.  C,  olaiming  under  B,  gave  a  deed 
of  the  same  land  to  D,  with  a  covenant  against  aU  incumbrances,  and  D 
afterwards  oonveyed  the  premises  to  A,  with  a  like  covenant.  A  cannot, 
after  releasing  D,  maintain  an  action  against  0  for  breach  of  covenant,  on  the 
ground  that  he  has  been  evicted  by  an  older  and  better  title. 

The  holder  of  a  mortgage  of  a  lot  of  land,  who  subsequentl  j  takes  a  warranty 
deed  of  the  same  lot  from  one  who  has,  through  intervening  conveyance, 
the  mor^ager's  right  of  redemption,  wiU  not,  in  an  action  against  one  of  the 
intermediate  grantors  for  breach  of  covenant  of  warranty,  be  sustained  in 
pleading  that  he  has  been  evicted  by  the  mortgage  title  which  he  holds  him- 
seli^  nor  in  a  daim  for  damages  on  account  of  the  incumbrance. 
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Tras  was  an  action  of  covenant  broken. 

Charles  O.  Butman,  being  seized  of  the  premises,  con- 
veyed them  to  the  plaintilBT  in  mortgage.  May  6,  1851. 

April  6,  1855,  the  defendant,  having  come  mto  possession 
of  the  premises  through  mesne  convjeyances,  conveyed  them 
to  Hall  Bagley,  with  covenants  against  incumbrances  and  of 
general  warranty  in  the  usual  form. 

Dec.  13,  1856,  Bagley,  by  deed  containing  similar  cove- 
nants, conveyed  the  premises  to  the  plaintiff. 

The  plaintiff  commenced  this  action,  Sept.  10,  1861,  as- 
signing Butman's  mortgage  as  a  breach  of  the  defendant's 
covenants. 

At  November  term,  1861,  the  plaintiff  released  Bagley 
from  his  covenants  by  a  release  filed  in  Court. 

At  the  trial  at  Nisi  Privs^  the  defendant  offered  to  prove 
that  Bagley  bought  the  land  foi*  the  plaintiff;  that  the  plain- 
tiff was  present,  and  did  not  mention  the  mortgage ;  and 
that  the  defendant  was  ignorant  of  the  existence  of  the 
mortgage.     To  this  the  plaintiff  objected. 

The  case  was  submitted  to  the  full  Court,  on  report  of 
the  evidence  .by  Appleton,  C.  J. 

A.  W.  Paine,  for  the  plaintiff,  argued  that  the  owner  of 
property  is  bound  to  know  his  own  title,  and,  if  he  sells,  it 
is  for  a  price  apportioned  to  its  fiill  value.  K  there  is  an 
incumbrance,  it  reduces  the  value.  Suppose  the  incum- 
brance had  been  equal  to  the  full  value,  and  yet  the  seller 
obtains  the  full  value  by  his  sale.  Has  the  purchaser  no 
remedy? 

The  important  question  is,  whether  the  plaintiff  has  been 
evicted  by  an  older  an4  better  title.  The  eviction  which 
the  law  requires  is  technical  only ;  there  need  be  no  actual 
turning  out  of  possession,  but  any  state  of  facts,  showing 
actual  loss  by  the  incnmbrance,  is  an  eviction  in  law.  Cole 
V.  Lee,  30  Maine,  392 ;  Stowdl  v.  Bennett,  34  Maine,  422  ; 
Whitney  v.  Dinsmore,  6  Cush.,,  124;  Eastabrook  y.  Smith, 
6  Gray,  572 ;  Loomis  v.  Bedel,  11  N.  H.,  74. 

The  estate  conveyed  is  defeated  to  the  extent  of  the  in- 
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ciimbrance.  K  Bagley  had  conveyed  the  land  as  he  did  to 
the  plaintijBT,  and  the  mortgage  had  been  held  by  a  third 
person,  it  would  not  be  denied  that  the  plaintiff  was  eyict- 
ed.  But  the  plaintiff's  loss  or  damage  is  the  same  as  though 
a  third  person  held  the  mortgage  instead  of  herself.  In 
either  case  the  plaintiff  has  bought  what  purports  to  be  an 
unincumbered  title,  and  paid  its  value  as  the  deed  presumes. 
But  the  title  proves  to  be  incumbered,  and  is  of  so  much 
less  value  as  the  amount  of  the  incumbrance  proves  to  be. 

The  statute  (E.  S.,  c.  82,  §  16)  provides  that  ''the  as- 
signee of  a  grantee"  '*  may  maintain  an  action  on  covenant/* 
"  and  recover  such  damages  as  the  first  grantee  might  upon 
eviction."  It  follows,  that  the  plaintiff  in  this  action  has 
the  same  rights  that  Bagley  would  have  had  if,  when  he 
held  the  title,  the  mortgage  still  outstanding,  he  had  sued 
his  grantor.  There  can  be  no  doubt  that  Bagley  could  have 
sued  and  recovered  nominal  damages  before  paying  the  mort* 
gage,  and,  after  haying  paid  it,  full  damages.  By  the  stat- 
ute, the  plaintiff  has  the  same  right  that  Bagley  would  have 
had.    This  enables  her  to  sue  and  maintain  this  action. 

F.  A.  Wilson^  for  the  defendant. 

The  opinion  of  the  Court  was  drawn  up  by 
Cutting,  J. — This  action  is  founded  on  that  clause  in 
the  defendant's  deed  which  warrants  against  all   incum- 
brances. 

It  appears  that  one  Charles  O.  Butman^  on  August  6, 
1851,  being  seized  of  the  premises  described  in  the  deed, 
conveyed  tl^e  same  to  the  plaintiff,  to  be  held  by  her  in 
mortgage, — that^  on  April  6,  1855,  the  defendant,  claiming 
imder  the  same  grantor  through  mesne  conveyances,  con- 
veyed the  same  premises  to  one  Hall  Bagley  by  a  deed  con- 
taining a  similar  covenant^  and  in  like  manner  Bagley  con- 
veyed to  the  plaintiff,  on  December  13,  1856, — thaiy  on 
September  10,  1861,  this  suit  was  instituted,  alleging  the 
mortgage  to  be  a  breach  of-  the  covenant,  and  thai  subse- 
quently, at  the  October  term  of  this'  Court,  to  which  the 
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writ  was  made  returnable,  the  plaintiff  duly  released  Bag-^ 
ley  from  the  covenant  contained  in  his  deed  to  her.  It  ap- 
p^irs  that  such  release  was  executed  under  B.  S.,  c.  82, 
§  16,  which  provides  that  —  **The  assignee  of  a  grantee,  or 
his  executor  or  administrator,  after  eviction  by  an  older  and 
better  title,  may  maintain  an  action  on  a  covenant  of  seizin 
or  freedom  from  incumbrance,  contained  in  absolute  deeds 
of  the  premises  between  the  parties,  said  recover  such  dam-, 
ages  as  the  first  grantee  might  upon  eviction,  upon  filing,  at 
the  first  term  in  Court  for  the  use  of  his  grantor,  a  release 
of  the  covenants  of  his  deed  and  of  all  causes  of  actipn 
thereon.'* 

The  foregoing  provision  is  in  derogation  of  the  common 
law,  and  must  receive  a  strict  construction,  although  mani- 
festly intended  to  avoid  circuity  of  action.  Consequently 
the  question  arises  whether  the  plaintiff,  as  the  assignee  of 
EizU  BagUyj  has  proved  ^^an  eviction  by  an  older  and  better 
title." 

It  is  difficult  to  perceive  how  she  could  have  been  so 
evicted,  when  it  is  apparent  that  hers  was  the  oldest,  if  not 
the  better  title.  The  question  is  not  whether  Hall  Bagley 
was  in  fact  evicted  by  the  plaintiff,  for  of  that  there  is  no 
evidence,  but  whether  she,  as  his  assignee,  had  been  evicted 
by  any  one  having  a  title  better  and  older  than  her  own. 
She  could  not  evict  herself,  and  Hall  Bagley  could  not  evict 
her  so  long  as  she  possessed  the  older  title,  and  there  can 
be  no  fiction  of  law  opposed  to  impossibilities.  Upon  such 
a  fiction  the  plaintiff  relies. 

The  case  of  Whitney  v.  Dinsmore^  6  Cush.,  124,  cited 
by  the  plaintiff's  counsel,  seems  to  support  the  view  we 
take ;  for  the  Coiui;  say — *'To  prove  a  breach,  it  must  ap- 
pear that  the  plaintiff  has  been  lawfully  evicted  or  ousted, 
or  has  been  so  disturbed  in  his  title  and  possession,  by  a 
party  having  a  paramount  title,  as  would  be  equivalent  to 
an  actual  eviction  or  ouster."  In  that  case,  the  plaintiff  had 
purchased  in  a  paramount  title,  or,  in  the  language  of  our 
statute,  an  older  and  better  title,  which  was  an  incumbrance 
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created  by  an  attachment  prior  to  the  deed  from  the  defend- 
ant. And  so  in  CoU  v.  Lee^  30  Maine,  392,  StoweU  v. 
Bennetty  34  Maine,  422,  and  Loomis  v.  BedeUy  11  N.  H*, 
74, 

Had  HdU  Bagley  been  ejected  by  the  plaintiff,  or,  to  avoid 
such  a  contingency,  had  discharged  her  mortgage,  he  would 
haye  been  in  a  situation  to  sustain  an  action  against  his  war- 
rantor, either  immediate  or  remote,  by  pursuing  in  the  steps 
of  the  statute ;  and  in  such  case  the  authorities  cited  by  the 
plaintiff's  counsel  would  have  been  pertinent.  But  here  the 
pl^ntiff,  after  having  received  heir  deed  from  Bagley^  was  in 
possession  under  her  prior  mortgage  and  Bagley*s  subse- 
quent deed,  and  she  can  invoke  no  fiction  of  law  by  which 
the  servient  shall  overcome  the  dominant  title.  While, 
therefore,  the  law  justly  protects  the  one  party  by  the  ex- 
elusion  of  the  evidence  offered  to  show  for  what  purpose 
Bagley  conveyed  to  the  plaintiff,  the  law  likewise  shields 
the  other  party  from  the  effect  of  a  fictitious  eviction,  and 
by  both  rules  of  exclusion  in  this  case,  doubtless,  justice  is 
administered.  Plaintif  nonsuit. 

Applbton,  C.  J.,  Davis,  Kent  and  Walton,  JJ.,  con- 
eurred. 
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LuoiLLA  P.  Kellet,  Adm%  in  Equity^  versus  Hobaoe 
Jenness  and  Boderick  D.  Hill. 

Where  A,  being  the  owner  of  certain  land,  conveyed  it  to  B  in  mortgage,  with 
the  Qsual  covenants  of  warranty,  and  afterwards  paid  the  amount  dae  on  a 
prior  mortgage  of  the  same  land,  and  took  an  assignment  of  the  mortgage  to 
himself^  the  title  thus  acquired  bj  A,  unexplained,  would  enure  to  the  bene* 
fit  of  B. 

But  if  the  prior  mortgage  was  in  &ct  purchased  by  C,  and  the  consideration 
paid  by  him,  and  the  mortgage,  immediately  after  its  assignment  to  A,  was 
by  him,  pursuant  to  a  previous  arrangement  of  the  parties,  assigned  tQ  C, 
or  assigned  in  blank,  and  delivered  to  C,  with  power  to  fill  the  blank,  the 
assignment  to  A  was  dearly  for  the  use  of  C,  and  an  implied  resulting  trust 
in  favor  of  C  at  once  attached  to  the  conveyance  made  by  the  first  mort- 
gagee to  A.  ^ 

A  trust  estate  does  not,  like  an  absolute  estate,  enure  4o  the  benefit  of  the 
grantee  of  the  trustee,  when  the  latter  made  the  conveyance  in  his  individual 
capacity.  And  an  implied  trust  is  governed  by  the  same  principles,  and  sub- 
ject to  the  same  general  rules,  as  other  trusts. 

But,  if  a  part  of  the  money  was  paid  on  the  mortgage  by  A,  and  a  part  by  C, 
the  imi^ed  trust  in  fitvor  of  C  will  extend  no  further  than  the  amount  paid 
by  him,  whether  more  or  les^. 

Bill  in  EQumr. 

Cyrus  L.  Clark,  Sept.  10,  1852,  conveyed  in  mortgage 
to  Samuel  H.  Blake,  township  No.  7,  11th  range  west  from 
the  east  line  of  the  State,  to  secure  a  note  for  $7665,97. 
Nov.  2,  1852,  Clark  conveyed  the  same  premises  by  deed 
to  Horace  Jenness.  Dec.  2,  1852,  Jenness  conveyed  the 
same  township  in  mortgage  to  Webster  Kelley,  the  plain- 
tiff's intestate.  Clark's  deed  to  Jenness,  and  Jenness'  mort- 
gage to  Kelley,  were  acknowledged  and  delivered  on  the 
same  day,  June  15,  1853,  and  both  recorded  in  the  Piscata- 
quis Registry  of  Deeds,  June  16,  1853.  The  mortgage  to 
Kelley  was  to  secure  the  payment  of  a  note  of  Jenness  for 
$8000  and  interest. 

The  plaintiff  alleged  in  the  bill  that  the  note  to  Kelley 
remained  impaid,  diid  claimed  the  right  to  redeem  the  mort- 
gage given  by  Clark  to  Blake.     The  bill  then  sets  forth 
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sundry  sums  paid  on  the  Blake  mortgage  in  part  payment, 
and  alleges  that,  on  July  23,  1860,  Jenness  paid  to  Blake 
the  full  remaining  balance  due  him,  being  $4614,58,  the 
actual  amount  due  Blake  at  that  time  not  exceeding  $3700, 
and,  at  the  time  of  said  last  payment,  Jenness  took  from 
Blake  an  assignment  of  his  mortgage,  and  still  holds  it; 
and  further,  that  Blake  advertised  his  mortgage  for  foreclos- 
ure, in  the  Piscataquis  Observer,  the  last  publication  being 
Feb.  17,  1859,  and  caused  the  advertisement  to  be  duly  re- 
corded. 

The  bill  further  alleges,  that,  on  Sept.  8,  1860,  the  plain- 
tiff in  writing  notified  Jenness  of  her  right  as  administra- 
trix to  redeem  the  mortgage,  and  demanded  an  account  of 
the  sum  due  thereon,  also  of  the  rents,  profits  and  income 
received  from  the  lands  mortgaged,  the  expenditures  thereon, 
and  the  several  payments  made  on  the  note  and  mortgage. 
Jenness  afterwards  in  writing  made  the  following  answer : — 

^^Amount  due  on  the  Blake  mortgage,  $7036.  September 
15,1860.  '^H.  J." 

The  bill  further  alleges  that  Jenness  has  made  no  further 
answer,  and  that  the  answer  made  is  defective,  fidse,  and 
not  a  legal  reply ;  that  there  is  no  such  sum  due  on  said 
mortgage,  and,  if  any  sum  is  due,  it  is  no  more  than  $3700 ; 
that  the  claim  of  Jenness  to  any  further  sum  is  unjust ;  and 
that  he  seeks  to  deprive  the  plaintiff  of  her  right  to  redeem, 
by  taking  advantage  of  the  foreclosure  commenced  by  Blake. 

After  the  filing  of  the  bill,  the  plaintiff  was  permitted 
to  amend  by  inserting  the  name  of  Roderick  D.  Hill  as  an 
additional  defendant.  The  amendment  alleges  that  the  plain- 
tiff has  been  informed  that  Hill  had  possession  of  the  mort- 
gage and  note,  and  claimed  that  the  mortgage  had  been 
assigned  to  him  by  Jenness ;  but  the  plaintiff  alleges  that 
no  such  assignment  is  on  record,  and  denies  that  Hill  had 
any  assignment,  if  at  all,  until  aft;er  the  plaintiff's  demand  on 
Jenness  to  account,  but  that,  if  any  assignment  was  made, 
it  was  made  in  blank,  and  no  assignee's  name  inserted  for  a 
long  time  after  Blake's  assignment  to  Jenness. 
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The  bill  further  allies  that,  on  Feb.  2, 1861,  the  plaintiff 
in  writing  notified  Hill  of  her  right  to  redeem,  and  demand- 
ed of  him  an  account  of  the  amount  due  on  the  mortgage ; 
but  he  has  negl^ted  to  make  any  answer. 

The  plaintiff  thereupon  offers  to  pay  all  sums  equitably 
due  on  the  mortgage,  and  to  perform  all  the  conditions 
thereof,  and  prays  for  relief. 

Jenness,  in  his  answer,  declares  that,  on  July  23,  1860, 
Blake  executed  an  assignment  of  his  mortgage  to  the  res- 
pondent, but  did  not  deliver  it  nor  the  note  secured  by  it  to 
him ;  that  B.  D.  Hill,  by  hb  agent,  J.  S.  Bicker,  purchased 
the  note  of  Blake,  and  paid  therefor ;  and  Blake  indorsed 
and  delivered  the  note  and  mortgage,  with  the  assignment 
of  the  respondent  thereon,  to  said  Bicker,  agent  of  HiU ; 
and  the  respondent  at  the  same  time,  and  as  part  of  the  same 
transaction,  executed  an  assignment  of  the  mortgage  and 
delivered  it  to  said  Bicker,  as  agent  of  Hill ;  that  the  res- 
pondent has  never  been  the  owner  or  holder  of  the  note  nor 
of  any  title  under  the  mortgage  save  momentarily,  and  for 
the  purpose  of  transferring  the  same  to  Hill,  and  Hill  has 
ever  since  held  the  same,  as  the  respondent  believes. 

Jenness  denied  that  he  had  furnished  any  account  to  the 
plaintiff  when  demanded,  but  had,  as  a  matter  of  courtesy, 
given  her  a  written  memorandum  of  what  he  believed  to  be 
due  on  the  mortgage. 

Hill,  in  his  answer,  denies  that  Jenness  paid  to  Blake  the 
amount  due  on  the  note,  or  that  any  one  had  paid  it  in  full ; 
allies  that  he  (Hill)  purchased  the  note  and  mortgage  of 
Blake  through  Bicker ;  that  it  was  by  the  choice  of  Blake, 
in  which  the  respondent  had  no  interest,  that  the  mortgage 
was  passed  to  the  respondent  through  an  intermediate  assign- 
ment to  Jenness ;  that,  at  the  same  time  that  Blake's  assign- 
ment was  executed,  Jenness  made  and  signed  an  assignment 
of  the  mortgage,  with  a  blank  for  the  name  of  the  assignee, 
and  delivered  it  to  Bicker ;  that  Bicker  delivered  the  note, 
mortgage  and  assignment  to  the  respondent,  who  has  had 
them  ever  since ;  and  that  the  respondent's  name  was  in- 
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serted  in  the  assignment  afterwards,  he  thinks ,  soon  after  the 
plaintiff  filed  her  bill. 

Ricker,  called  by  the  defendants,  testified  that  he  went  to 
Blake,  at  the  request  of  Hill,  and  paid  him  some  money  for 
the  purchase  of  Clark's  note  and  mortgage,  and  received 
from  Blake  the  note,  mortgage  and  assignment  from  Blake 
to  Jenness,  and  also  an  assignment  from  Jenness  with  a 
blank  for  the  name  of  the  assignee,  with  verbal  authority 
from  Jenness  to  insert  any  name  as  assignee  that  Hill  mi^t 
desire.  Hill  had  directed  him  to  obtain  an  assignment  in 
blank,  as  he  might  wish  to  have  it  run  to  his  brother. 

There  was  evidence  tending  to  support  the  allegations  in 
the  bill,  and  also  to  the  contrary.  There  was  likewise  evi- 
dence tending  to  sustain  the  statements  contained  in  the 
answers,  and  evidence  to  contradict  some  of  those  state- 
ments. There  was  also  considerable  testimony  as  to  the 
amount  paid,  and  the  balance  due,  on  the  note  and  mort- 
gage, and  as  to  who  made  the  several  pajrments  on  the 
mortgage  note. 

A.  W.  Paine^  for  the  plaintiff,  argued  that  the  facts  al- 
leged in  the  bill,  and  proved,  showed  payment  of  the  Clark 
note  and  mortgage.     But,  if  not, — 

1.  The  plaintiff  has  the  right  to  redeem  the  mortgage  : — 

2.  The  plaintiff  has  proved  a  legal  demand  for  an  account, 
made  upon  the  holders  of  the  mortgage : — 

3.  The  assignment  of  the  mortgage  to  Jenness,  who  had 
previously,  as  the  owner  of  the  fee,  conveyed  to  the  plain- 
tiff's intestate  with  full  covenants  of  warranty,  had  the  legal 
effect  to  discharge  the  mortgage,  at  least  so  far  as  it  affected 
the  Kelley  title. 

But  it  is  contended  by  the  defendant,  that  the  assignment 
to  Jenness  was  merely  formal  and  momentary,  and  the  as- 
signment from  him  to  Hill  being  part  of  the  same  transac- 
tion, Jenness  was  a  mere  conduit  or  medium  of  title;  and 
that  the  assignment  was  paid  for  by  Hill^  and  was  in  trust 
for  him. 
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In  reply,  the  counsel  argued,  —  1.  The  transaction  where- 
by the  mortgage  passed  from  Blake  to  Jenness  was  an  en- 
tire and  complete  fact.  The  act  of  passing  it  to  Hill  was 
an  independent  fact,  based  on  a  new  and  different  consider- 
ation to  a  great  extent,  and  forming  no  necessary  part  of 
what  had  already  been  done.  The  consideration  fi*om  Jen- 
ness to  Blake  was  $4614 ;  that  from  Hill  to  Jenness  $5114. 
This  appears  by  the  testimony.  Although  both  assignments 
were  made  at  the  same  time,  there  was  a  rest  long  enough 
for  the  title  to  vest  in  Jenness.  It  is  well  settled  that  when 
a  title  passes  to  one  from  whom  it  takes  a  new  start,  as 
frt>m  a  new  base,  the  new  title  is  considered  as  coming  from 
the  intervening  party,  and  subject  to  all  the  incidents  flow- 
ing from  that  fact.  1  Wash.  R.  E.,  178 ;  Gage  v.  Ward, 
25  Maine,  101 ;  Gerrish  v.  Lee  Normal  Academy,  not  yet 
reported;  Somes  v.  Skinner ,  3  Pick.,  52. 

But  there  was  no  such  momentary  seizin.  The  actual  as- 
signment to  Hill  was  not  made  until  the  blank  was  filled 
with  his  name,  long  after  Blake's  assignment  to  Jenness. 

2.  K  there  is  any  trust,  it  is  an  implied,  not  an  express 
trust.     But  is  there  any  trust? 

Jenness,  by  his  own  statement,  negotiated  the  assignment 
with  Blake,  without  mentioning  Hill's  name.  His  motive, 
as  he  explains  it,  was  a  personal  one.  Hill's  name  was  not 
even  inserted  in  the  assignment  Jenness  executed.  The 
first  notice  of  Hill's  interest  was  imparted  by  the  respond- 
ent's answer  to  the  bill  in  the  case  at  bar,  nearly  four  months 
after  service  on  Jenness.  HjU's  name  was  not  inserted  in 
the  blank  assignment  until  after  the  plaintiff's  bill  was  filed. 

So  far  as  third  parties  are  concerned,  the  construction  and 
effect  of  deeds  must  depend  upon  their  own  language  and 
express  terms.  Neither  equity  or  law  can  vary  the  con- 
struction of  a  legal  instrument,  nor  its  effect  as  dependent 
on  its  inherent  terms.  This  is  emphatically  the  case  with 
instruments  which  the  law  requires  to  be  recorded. 

The  only  exception  is  in  cases  which  arise  outside  and  in- 
dependent of  the  instrument  ot  title.    The  effect  of  the 
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deed  is  not  ohanged,  but  the  result  arising  is  a  new  thing 
flowing  from  what  the  deed  is,  and  in  addition  to  it.  Such 
is  the  nature  of  a  constructive  trust,  being  built  upon  the 
legal  title  as  its  base.  The  trust  title  is  engrafted  on  the 
legal,  not  a  substitute  for  it. 

The  legal  base,  as  the  main  stock  of  the  tree,  retains  its- 
distinctiye  character,  and  is  still  subject  to  its  own  rules  of 
construction  and  effect.  Whatever  effect  the  trust  has,  it 
does  not  change  the  base,  but  is  a  superstructure  upon  it. 

Hence  the  question  of  trust  is  one  arising  solely  between 
the  alleged  trustee  and  his  cestui  que  trust.  No  others  can 
be  involved,  unless  those  in  privity  with  one  or  the  other. 
Those  not  in  privity  are  to  be  governed  by  the  form  of  the 
title  which  the  record  discloses. 

The  plaintiff  is  in  no  degree  privy  with  either  of  the  de- 
fendants in  estate  or  title.  H^  rights  are  of  record,  and 
she  is  bound  by  no  trust  or  confidence  affecting  her  daip. 
Her  legal  title  was  far  back  of  Blake's  assignment.  When 
Jenness  received  the  mortgage,  it  enured  to  her  benefit  un- 
der his  covenants.  Jenness  was  at  once  estopped  to  deny 
her  right  to  the  benefit  of  the  removal  of  the  incumbrance. 
When  Hill's  trust  began  to  operate,  it  took  the  l^al  title 
subject  to  the  defect  created  by  the  estoppel. 

If  an  unrecorded  assignment  is  allowed  to  defeat  or  change 
the  effect  of  the  record  title,  all  reliance  on  records  is  at  an 
end.  If  a  secret  and  carefully  concealed  trust  is  to  come  in 
and  cut  off  the  rights  of  the  party  having  the  record  title  in 
this  case,  there  is  no  case  where  it  may  not  be  done ;  and 
it  may  be  asked,  where  is  the  security  of  the  public  in  their 
titles  to  be  found? 

The  only  safety  is  in  an  entire  rejection  of  so  dangerons 
a  doctrine,  and  by  limiting  the  effect  of  constructive  trusts 
to  the  parties  themselves  and  their  privies,  and  pei*8ons  hav- 
ing actual  or  presumed  knowledge  of  the  trust. 

3.  But,  if  the  doctrine  be  as  the  respondents  contend,  its 
applicability  to  the  case  at  bar  is  denied. 

The  case  is  to  be  treated  as  it  would  rest  on  Blake's  as- 
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ngnment  to  Jenness.  The  assignment  to  Hill  was  not  made 
till  aAer*  suit  brought,  and  therefore  is  not  admissible  in 
evidence. 

Besting  on  Blake's  assignment  to  Jenness,  the  legal  effect 
is  yery  clear.  The  mortgage  was  discharged.  Why  should 
it  not  be  so?  The  plaintiff  is  in  no  privity  with  either 
party,  and  had  no  notice  of  any  right  in  Hill ;  but  was  cog- 
nizant of  Jenness'  bargain  with  Blake,  and  knew  that  Jen- 
ness  claimed  to  be  interested  in  the  right  of  redemption. 

Both  Jenness  and  HiU  knew  of  the  KeUey  mortgage.  K 
they  did  their  business  with  Blake  in  such  a  manner  as  to 
get  them  into  trouble,  it  was  their  misfortune.  It  was  no 
mistake  of  fact  or  erroneous  representation  that  led  them 
into  trouble ;  but,  if  misled  at  aU,  it  was  by  ignorance  of  the 
law  applicable  to  their  acts.  From  such  ignorance,  equity 
cannot  relieve  any  more  than  can  the  law.  U7  S.  Bank  v. 
Danidsy  12  Pet.,  32;  Warren  v.  Jameaonj  6  Gray,  559; 
Clark  y.  Bumhamy  2  Story,  15. 

HlQ's  acceptance  of  the  assignment  from  Jenness  rebutted 
the  presumption  of  a  trust.  Livermare  y.  AJdrichy  5  Cush. , 
231 ;  1  Foster,  470.  Neitiier  can  there  be  a  trust  implied 
when  there  is  an  agreement  about  the  matter.  K  a  deed  is 
made  according  to  the  agreement  of  the  parties,  there  is  no 
trust,  though  there  may  be  a  loss.  HutU  y.  Morse,  6  Cush. , 
1;  2  Wash.  R.  E.,  175.  And  if  the  deed  is  made  under 
the  direction  of  the  party  who  owns  the  money,  there  is  no 
resulting  trust.     8t.  John  v.  Benedict^  6  Johns.  Ch.,  117. 

Where  real  estate  is  purchased  by  one  with  the  money  of 
another,  and  a  conveyance  is  taken  in  the  name  of  the  for- 
mer with  the  consent  of  the  latter,  there  is  no  resulting 
trust.  NuUei*  v.  Stevens,  8  Pa^,  222.  Hill  on  Trusts, 
^  91,  92,  lays  down  as  a  principle  that,  in  order  to  raise 
the  presumption  of  a  trust,  the  parties  must  be,  quoad  hoc, 
strangers.  For  some  breach  of  faith  or  wrong  done  is  im- 
plied, which  the  Court  will  correct  by  declaring  a  trust. 
lufts  v.  TaftSy  3  Wood.  &  M.,  462.  So  that,  if  a  purchase 
be  by  two,  and  the  deed  be  to  one  of  them,  there  is  no 
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trust.  Hill  on  Trusts,  §  92.  Here  the  deed  was  taken  with 
the  knowledge  of  Hill,  and  in  fact  by  Hill  himself,  acting 
by  his  agent  Ricker. 

The  presumption  that  the  purchase  was  made  for  the  ben- 
efit of  the  person  who  advanced  the  money,  and  that  the 
conveyance  was  in  trust,  may  be  rebutted  by  evidence  to 
the  contrary,  and  the  trust  defeated.  K  the  money  was 
lent  by  Hill  to  Jenness,  whether  there  was  any  security  or 
not,  the  money  ceased  to  be  the  lender's  property,  and  the 
conveyance  was  not  in  trust.  It  is  contended  that  such  was 
the  case  here,  that  Jenness  borrowed  of  Hill,  and  that  the 
mortgage  was  bought  of  Blake  for  Jenness'  own  benefit. 
There  is  evidence  to  support  this  view.  And  it  is  made 
more  apparent  by  the  reason  given  by  Hill  for  the  assignee's 
name  being  left  blank,  that  he  did  not  know  who  would 
have  the  mortgage,  his  brother  or  himself «  and  it  might  be 
paid  for  by  his  brother's  money.  This  shows  that  it  was  to 
be  a  loan,  for  there  is  no  pretence  that  his  brother  contem- 
plated becoming  the  purchaser. 

In  order  to  create  a  trust,  as  here  aUeged,  the  tohole  con- 
sideration should  come  from  the  cestui  que  trusty  and  no  part 
from  the  alleged  trustee.  Baker  v.  Viningy  30  Maine, 
127  ;  McOowan  v.  McGowan,  14  Gray,  119,  and  note  122 ; 
WTiite  V.  Carpenter^  2  Paige,  240.  And  any  payment 
made  subsequent  to  the  transaction  does  not  raise  a  tinist. 
2  Wash.  R.  E.,  175 ;  Buck  v.  Swazey,  35  Maine,  41 ;  Bot9- 
ford  V.  Burr  J  2  Johns.  Ch.,  405. 

In  the  case  at  bar,  all  the  evidence  shows  that  a  part  of 
the  consideration  was  paid  by  Hill,  and  a  part  by  Jenness ; 
and  that  several  sums  were  paid  after  the  assignment. 

Again,  a  resulting  trust  cannot  be  raised  against  the  in- 
tention of  the  parties  to  the  legal  title,  meaning  the  grantor 
as  well  as  the  other  parties.  White  v.  Carpentery  2  Paige, 
217 ;  Rogers  v.  Boss^  4  Johns.,  Ch.,  388 ;  Grove  v.  Marm^ 
27  Maine,  212.  A  trust  is  declared  in  such  cases  to  carry 
out  the  intention  of  the  parties,  and  to  prevent  fraud. 
Brown  v.  Lynch^  1  Paige,  147.    Here  Blake  refused  to  as- 
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sign  to  any  one  but  Jenness,  according  to  all  the  eyidence. 
Will  the  Court  give  to  Blake's  assignment  a  different  and 
contrary  effect  to  what  he  intended?  Is  not  that  making  a 
new  agreement  for  the  assignor,  to  which  he  is  no  party, 
and  against  his  consent  ? 

Howe  &  Bartletty  for  the  defendants,  argued  the  case 
orally,  and  no  brief  has  come  into  the  hands  of  the  Eeporter. 

The  opinion  of  the  Court  was  drawn  up  by 

Kent,  J. — Horace  Jenness,^n  the  2d  of  December,  1852, 
made  his  deed  of  mortgage  to  Webster  Kelley,  the  intestate, 
of  a  township  of  land.  The  deed  was  in  the  usual  form  and 
contains  the  usual  covenants  ot  general  warranty.  It  was 
given  to  secure  payment  of  a  note  for  eight  thousand  dollars, 
given  by  Jenness  to  Kelley.  The  deed  was  acknowledged 
and  delivered  on  the  15th  of  June,  1853.  At  this  time 
there  was  an  incumbrance  on  the  township,  created  by  a 
prior  mortgage  to  secure  a  note  to  S.  H.  Blake  for 
$7665xViy  given  by  Clark,  who  then  had  the  title.. 

The  original  bill  alleges  that  Blake,  in  July,  1860,  received 
the  amount  then  due,  on  that  prior  mortgage,  from  Jenness, 
and  thereupon  assigned  the  note  and  mortgage  to  Jenness, 
who  still  holds  the  same. 

On  such  a  state  of  facts,  there  could  be  no  doubt  that 
such  payment  would  enure  by  way  of  estoppel,  or  implied 
trust,  to  the  benefit  of  Jenness'  grantee,  to  whom  he  had  con- 
veyed with  covenants  of  warranty.  The  mortgage,  which 
was  paid,  was  an  incumbrance,  which  was  covered  by  the 
warranty,  and  it  was  the  duty  of  Jenness  to  pay  it  end  re- 
move the  incumbrance.  The  assignment  of  the  mortgage 
to  him  could  give  him  no  right  to  set  it  up  against  his 
grantee,  but,  if  of  any  effect,  it  would  be  held  only  in  trust 
for  Kelley.  Equity  would  treat  it  as  paid  and  discharged 
as  to  Kelley,  on  the  simple  principle  that  a  person  purchas- 
ing in  and  taking  the  assignment  to  himself,  of  an  incum- 
brance which  ho  was  himself  under  an  obligation  to  dis- 
charge, acquires  in  equity  no  title  against  one  to  whom  he 
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was  bound  to  remove  the  incumbrance.  The  conmion  law 
doctrine  of  estoppel,  where  there  are  covenants  in  a  deed, 
leads  to  the  same  conclusion.  KeUog  v.  Wood^  4  Paige's 
Ch.  Rep.,  589 ;  Van  Home  v.  Craney  1  Paige,  469 ;  Brad- 
ley  V.  George  J  2  Allen,  392. 

But  the  respondents  in  this  case  say  that  there  are  other 
fsicts  on  which  their  rights  must  depend. 

It  is  clearly  established  that  the  assignment,  by  Blake  of 
his  mortgs^e,  was  made  to  Jenness  on  the  day  the  money 
was  paid.  It  is  also  proved,  and  not  denied,  that  Jenness, 
on  the  same  day,  executed  a*  assignment,  with  a  blank  f<^ 
the  name  of  the  assignee,  and  that  afterwards  the  name  of 
R.  D.  Hill,  the  respondent,  was  inserted  therein. 

We  think  that  it  is  also  proved  that  the  sum  of  $4614^)^ 
which  was  paid  to  Blake  on  the  day  of  the  assignment,  was 
furnished  by  Hill,  was  his  money  and  was  paid  by  his  agent 
to  obtain  an  assignment  of  the  mortgage  to  himself  and  for 
his  benefit.  Jenness  on  that  day  paid  nothing.  It  was  not 
a  loan  of  that  money  from  Hill  to  Jenness,  to  enable  him  to 
pay  the  mortgage.  HiU  paid  the  money  to  obtain  the  as- 
signment of  the  mortgage  to  himself,  for  his  own  use  and 
benefit.  Jenness  negotiated  the  business  until  the  time  of 
payment,  but  he  did  it,  as  he  says,  for  Hill.  His  object 
was  to  have  the  mortgage  in  some  person  other  than  the 
person  then  holding  it.  But  Hill  manifestly  paid  ihe 
money,  not  for  Jenness'  benefit,  but  for  his  own.  He  ex- 
pected an  assignment  to  himself  or  to  some  one  for  his  bene- 
fit. It  would  doubtless  have  been  so  made,  if  Mr.  Blake  bad 
not  promised  the  attorney  for  the  complainant  that  he  would 
assign  to  no  one  but  Jenness. 

On  this  state  of  facts,  it  is  clear  that,  as  between  Jenness 
and  Hill,  the  assignment  to  Jenness  was  for  the  use  oi  Hill, 
and  that  a  resulting  trust  attached  at  once  to  the  conveyance 
in  fiEkvor  of  Hill.  It  is  a  settled  doctrine  that  when  a  man 
purchases  an  estate  with  his  own  moneys  and  the  deed  is 
taken  in  the  name  of  another,  a  trust  is  implied  by  law,  and 
this  trust  may  be  proved  by  parol.    There  are  numerous 
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authorities  in  this  State ;  and  in  England  and  in  other  States, 
which  sustain  this  principle.  It  is  entirely  unnecessary  to 
cite  them.     They  can  be  found  in  any  digest. 

But  it  is  contended  by  the  complainant,  that  although  this 
may  be  so  as  between  the  two  parties  named,  yet  that 
Kelley's  legal  rights  *could  not  be  affected,  and  that  when  the 
legal  assignment  was  made  to  Jenness,  it  instantly  enm*ed 
to  the  benefit  of  his  grantee,  by  force  of  the  estoppel  created 
by  his  covenants.  The  question  then  is,  did  Jenness  Jttiquire 
such  a  title  that,  notwithstanding  the  implied  trust,  it  enur- 
ed to  the  benefit  of  Kelley.       t 

It  is  important  to  observe  the  relations  of  all  these  par- 
ties. Kelley  was  not  a  subsequent  purchaser,  nor  a  creditor 
who  had  levied  on  the  land,  and  therefore  not  within  the 
saving  provision  of  the  statute  in  relation  to  implied  trusts. 
R.  S.,  c.  73,  §  12.  His  right  was  to  redeem  that  mortgage. 
This  was  all  that  was  conveyed  to  him  in  fact.  His  other 
rights  rested  upon  the  covenants  in  the  deed  to  him.  His 
rights  were  not  impaired  or  his  situation  changed  by  the 
transfers  of  the  mortgage  from  Blake  to  Hill.  The  com- 
plainant does  not  contend  that  they  were,  but  insists*  that, 
by  operation  of  lai^  the  estate  she  represents  has  obtained 
the  payment  and  discharge  of  the  mortgage,  without  pay- 
ing any  part  of  it.  This,  as  we  have  seen,  would  have  been 
the  result,  both  legal  and  equitable,  if  Jenness  had  in  fS^t 
and  truth  paid  it,  and  the  equitable  rights  of  another  party 
had  not  come  in  question. 

Is  a  trust  estate,  or  a  conveyance  charged  with  a  trust, 
such  an  after  acquired  title  as  will  enure  to  the  benefit  of 
one  to  whom  the  trustee  had  before  conveyed  in  fee  with 
covenants  of  warranty  ? 

In  the  case  of  Jackson  v.  Mills^  13  Johns.,  463,  it  was 
held,  where  one  took  a  deed,  merely  as  trustee  for  another, 
although  absolute  in  form,  and  the  consideration  was  paid 
by  the  other,  and  thereupon  he  gave  him  a  deed,  that  the 
latter  deed  was  a  mere  execution  of  his  trust  and  did  not 
Vol.  l.  59 
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operate  ae  an  estoppel  to  any  title  he  might  thereafter 
acquire  in  his  own  right  to  the  same  lands. 

The  case  of  Jackson  v.  Hoffman^  9  Cowen,  271,  reaf- 
firms the  above  case,  and  decides  that  estoppels  do  not  ap- 
ply, except  between  parties  acting  in  tiie  same  character. 
In  that  case,  the  purchase  was  made  by  6ne  in  his  individual 
capacity,  and  the  covenant  was  made  by  him  as  administra- 
tor. Sinclair  v.  Jackson j  8  Cowen,  565,  sustains  the  same 
view,  and  the  Court  say, — "A  conveyance  to  operate  as  an 
estoppel,  it  is  necessary  that  it  should  be  in  the  same  right 
with  the  former  one.  To  ci^^Pj  a  conveyance  must  be  by. 
one  claiming  under  and  in  right  of  identically  the  same 
power  and  the  same  estate  as  he  first  conveyed." 

K,  as  we  have  seen  in  the  case  before  us,  Jenness  took  the 
assignment  of  the  mortgage  charged  with  a  trust,  it  was  not 
in  the  same  character  and  of  the  same  estate  as  in  his  deed 
to  Kelley.  He  was  here  a  mere  trustee.  There  can  be  no 
division  or  separation  in  the  effect  of  the  assignment.  He 
did  not  take  a  conveyance  and  afterwards  have  engrafl;ed 
thereon  a  trust,  allowing  the  legal  estate  to  vest  absolutely 
and  for  a  time,  before  any  trust  arose.  The  assignment  was 
charged  with  the  trust,  as  soon  as  executed. 

Is  a  trust  estate  such  an  aft;er  acquired  title  as  will  enure 
by  way  of  estoppel?  It  would  hardly  be  contended  that  a 
conveyance  to  one  as  trustee  for  the  use  and  benefit  of  a 
charitable  association,  or  a  religious  body,  would  thus  enure. 
Nor  where  the  conveyance  creates  a  trust  and  declares  it 
fully  in  the  deed,  and  the  purpose  is  to  give  the  whole  ben- 
efit of  the  estate  to  a  party  named  and  no  personal  benefit 
to  the  trustee. 

But  an  implied  trust  is  equally  a  trust  for  the  benefit  of 
another,  as  when  the  trust  is  declared  in  writing.  It  may 
require  a  different  mode  of  proof  to  establish  its  existence, 
and  it  may  be  limited  in  case  of  purchasers  without  notice. 
But,  being  established,  it  follows  the  general  rules  and  is 
subject  to  the  doctrines  applicable  to  trusts. 
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A  case  very  similar  to  this  is  found  in  11  Ohio  Reports, 
316,  Burchard  v.  Hubbard.  It  was  where  a  person,  who 
had  no  title,  conveyed  by  deed  of  warranty,  and  afterwards 
received  title  as  trustee  from  the  owners,  for  tue  pufpose  of 
transmitting  it  to  a  bona  fide  purchaser.  The  Court  say 
that,  in  such  a  case,  the  doctrine  of  estoppel  does  not  ap- 
ply ;  that  a  mere  naked  title  was  all  that  passed  through 
him ;  that  the  title  was  conveyed  as  a  mere  matter  of  con- 
venience ;  that  it  constituted  him  a  mere  trustee  of  the  nak- 
ed legal  title ;  that  a  trust  resulted  to  the  party  who  paid 
the  money ;  that,  if  he  had  acquired  for  himself  the  legal 
and  equitable  title,  he  would  have  been  estopped  by  reason 
of  the  covenants,  but  it  being  a  mere  trust  estate  no  such 
estoppel  can  apply. 

A  doctrine  analogous  to  this  is  found  in  those  cases  where 
the  party  taking  the  deed  is  a  mere  conduit  of  the  title,  an 
instrument  by  whom  the  title  is  to  be  taken  to  carry  out  the 
understanding  of  the  parties,  he,  in  fact,  having  no  real  in- 
terest. In  such  cases  it  has  been  held  that  the  title  would 
not  enure  to  the  benefit  of  a  former  grantee.  Runlet  v. 
Otis,  2  N.  H.,  167 ;  Marsh  v.  Bice,  1  N.  H.,  167. 

Another  analogy  may  be  found  in  the  well  established 
doctrine  that  the  widow  of  a  mere  trustee  is  not  dowable  in 
equity  of  the  trust  estate.  All  these  cases  rest  upon  the 
general  principle,  that  the  estate  must  be  acquired  by  the 
warrantor  or  husband,  in  fact  and  substance  as  his  own  pro- 
perty, without  intervening  rights  in  third  parties,  and  not 
as  mere  trustee  for  another's  use,  or  as  a  mer^  condj^  of 
title.  Whilst  the  law  is  careful  to  see  that  an  after  acquired 
title,  purchased  and  paid  for  by  the  warranto!*  shall  enure, 
it  is  equally  careful  to  guard  against  any  unequitable  result 
by  enfo'rcing  the  rule,  where  the  substance  is  wanting  and 
the  rights  of  others  afp  impaired. 

The  complainant  contends  that  the  trust  is  not  sustained, 
because,  she  says,  the  whole  consideration  of  the  transfer  did 
not  come  from  Hill. 

It  was  decided  in  some  of  the  earlier  cases  that,  unless  the 
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whole  consideration  moved  from  one  person,  no  implied 
trust  would  arise.  But  this  doctrine  has  been  repudiated. 
It  is  now  held  that  such  a  trust  may  arise  where  several  per- 
sons furnish  the  money,  if  the  portions  of  each  can  be  de- 
fined clearly.  But  where  this  is  uncertain,  and  no  satisfac- 
tory evidence  is  offered,  showing  the  portion  of  each,  no 
trust  can  be  established.    Bakei"  v.  Viningy  30  Maine^  121. 

The  same  case  also  clearly  states  the  foundation  of  the 
rule  as  to  implied  trusts  to  be  payment  of  the  money.  It 
raises  a  trust  to  the  extent  of  that  payment,  if  the  same  was 
due  and  rightfully  paid — but  not  beyond  this. 

The  proof  in  the  case  shows  that  the  amount  actually 
paid  by  Hill  at  the  time  of  the  assignment  was  $4614f\fc, 
the  consideration  named  in  the  assignment  to  Jenness  was 
$5138.  On  examination  of  the  evidence,  we  are  satisfied 
that  Jenness  and  others  had  paid  to  Blake  certain  sums 
amounting  to  $1700 — which  had  not  been  mdorsed  on  the 
note.  There  was  an  understanding,  not  very  definite,  that 
some  extra  interest  or  consideration  for  delay  should  be  paid 
or  allowed  Blake,  and  he  held  this  sum  to  await  a  settle- 
ment. It  was  arranged,  as  Mr.  Blake  testifies,  that  he 
should  retain  these  sums  amounting  to  $1700,  but  as  this  sum 
exceeded  by  more  than  $500,  what  was  finally  fixed  upon  as 
his  extra,  he  would  take  and  did  take  of  Jenness,  the  sum 
of  $4614^^^.  By  this  arrangement  the  $500  (more  or  less) 
was  deducted  from  the  amount  due  on  the  mortgage. 

It  is  clear  that  the  whole  $1700  was  paid  to  Blake  towards 
the  mortgage  debt,  and  the  understanding  as  to  extra  inter- 
est. This  was  paid  by  Jenness,  or  those  interested  to  pay 
it.  The  $500  balance  at  least  should  have  been  indorsed 
on  the  note,  for  it  was  paid  in  on  that  debt,  and  it  was  ad- 
mitted that  at  most  but  $1100  of  the  $1700  was  required  "to 
protect  the  extra  interest,"  leaving  $^0,  more  or  less,  to  be 
appropriated  towards  the  principal  ana  legal  interest.  31ake 
agreed  to  consider  it  as  a  payment  and  received  the  sum  ap- 
parently due,  less  this  sum  of  $500.    We  can  see  no  differ- 
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ence  in  effect,  if  he  had  actually  indorsed  the  amount  on 
the  note. 

It  will  not  be  disputed,  that  if  Jenness  had  paid  all  the 
debt,  except  one  hundred  dollars,  and  Hill  had  paid  this 
$100  to  Blake,  and  to  Jenness  the  seven  or  eight  thousand 
dollars  which  had  been  before  paid  by  him,  that  no  impHed 
trust  On  an  assignment  to  Jenness  would  arise,  beyond  the 
one  hundred  dollars.  As  between  Kelley  and  Jenness,  as 
we  have  seen,  it  was  Jenness'  duty  to  pay  all  the  debt. 
Whatever  he  did  pay  in  fact  on  this  note  to  Blake  was  a 
payment  for  the  benefit  of  Kelley.  K  Hill  did  afterwards 
pay  Jenness  the  five  hundred  dollars,  it  gave  him  no  right 
against  Kelley.  It  is  the  same  in  effect  as  if  he  had  paid  to 
Jenness  the  amount  of  any  prior  payments  made  years  be- 
fore, to  Blake.  What  had  been  paid  by  Jenness  or  others 
on  the  note  before  assignment,  which  Blake  was  bound  to 
account  for  as  payment,  was  fixed  in  favor  of  Kelley,  and 
must  be  accounted  for,  and  no  resulting  trust  as  to  such 
payments  could  arise  in  favor  of  Hill.  Whether  any  more 
than  the  balance  of  $500  of  the  $1700  should  be  allowed  as 
payment  on  the  note,  we  are  not  now  called  upon  to  deter- 
mine. If  any  question  on  this  point  is  made,  it  may  be  de- 
termined on  the  coming  in  of  the  master's  report. 

It  being  admitted  that  tiie  complainant  has  a  right  to  re- 
deem, a  decree  to  that  effect  may  be  entered.  The  case  will 
be  referred  to  a  master  to  determine  the  amount  due  on  the 
principles  before  stated,  unless  the  parties  can  agree  upon 
the  sum.     The  complainant  is  entitled  to  costs. 

Appleton,  C.  J.,  Rice,  Cutting,  Davis  and  Walton^ 
JJ.,  concmTcd. 
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*  LuciLLA  P.  Kelley,  Adm''Xj  versus  Roderick  D.  Hill. 

Where  an  asdgniiient  of  a  mortgage  was  taken  by  one  party,  -when  another 
party  paid  the  consideration  of  the  assignment,  whereby  an  implied  trust  re- 
sulted in  fayor  of  the  latter,  parol  proof  to  show  the  payment,  and  by  whom 
made,  is  admissible  in  a  suit  at  law,  notwithstanding  the  statute  of  frauds. 

Writ  of  entry,  to  recover  possession  of  land  mortgag- 
ed, by  Horace  Jenness  to  the  plaintiff's  intestate,  for  breach 
of  condition.  The  facts  are  the  same  as  in  the  preceding 
suit  in  equity. 

A.  W.  Painey  for  the  demandant,  argued  that  the  defence 
set  up  in  the  equity  case,  of  an  implied  trust,  is  not  availa- 
ble in  the  case  at  bar.  The  question  of  trust  is  a  matter  ol 
equity y  and  a  court  of  law  cannot  take  cognizance  of  it. 

In  laWy  the  assignment  of  an  outstanding  mortgage  to  a 
grantee  who  has  previously  conveyed  the  premises  with 
full  covenants  of  warranty,  has  the  effect  to  discharge  the 
mortgage. 

The  plaintiff  establishes  a  prima  facie  case  by  introducing 
the  mortgage  and  note  from  Jenness  to  the  intestate.  The 
defendant  exhibits  the  mortgj^e  of  Clark  to  Blake,  with  the 
assignment  to  Jenness.  The  plaintiff  admits  this,  and  ob- 
jects to  all  further  testimony  affecting  the  title. 

In  the  case  at  bar,  the  proof  of  payment  is  not  by  parol, 

but  by  the  instrument  of  assignment  duly  recorded.     The 

assignment  to  Kelley  was  effectual  to  discharge  the  mort- 

0SLgQ  as  to  this  plaintiff.     Somes  v.  Skinner ^  3  Pick.,  52; 

Holman  v.  Bailey^  3  Met.,  55. 

As  to  how  far,  and  in  what  cases,  parol  testimony  is  ad- 
missible in  courts  of  law  to  affect  title  to  real  estate,  the 
counsel  cited  Parsons  v.  WeUsy  17  Mass.,  422;  Wade  v. 
Howard f  11  Pick.,  297;  Howe  v.  LewiSy  14  Pick.,  331; 


•  This  case  was  commenced  and  tried  in  Piscataquis  county,  but  haTing 
been  argued  and  decided  in  connection  with  the  preceding  equity  case  in  Pe- 
nobscot county,  is  more  conyeniently  inserted  here. 
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Howard  v.  Hcmardy  3  Met.,  557;  1  Wash.  R.  E.,  526, 
527,  543;  Smith  v.  Vincent ^  15  Conn.,  14;  Doten  v.  Rus^ 
sell,  17  Conn.,  146;  Dudley  v.  CaldweU,  19  Conn.,  227; 
Gray  v.  Jenks,  3  Mason,  531 ;  Fay  v.  Cheney ,  14  Pick., 
403;  Prescoit  v.  EUingwood,  23  Maine,  425;  Nugent  v. 
Riley ,  1  Met.,  120;  Holman  v.  Bailey,  3  Met.,  55. 

i?(n(76  (6  Bardetty  for  the  defendant. 

The  opinion  of  the  Court  was  drawn  up  by 

Kent,  J. — This  is  a  writ  of  entry  on  the  mortgage  given 
by  Jenness  to  Keiley,  described  in  the  foregoing  case  in 
equity  between  the  plaintiff  and  Jenness  and  Hill. 

It  is  agreed  that  the  title  of  both  parties  are  the  same  as 
are  involved  in  that  suit  in  equity,  and  tlflat  each  party  in- 
ti*oduces  the  same  evidence  as  in  that  case,  so  far  as  the 
same  is  legally  admissible  in  this  case. 

The  result  to  which  we  have  come  in  that  case  is  that  the 
mortgage  now  held  by  the  defendant.  Hill,  is  valid  and  out- 
standing and  unpaid,  notwithstanding  the  assignment  to  Jen- 
ness,— that  by  reason  of  the  implied  trust  no  discharge 
enured  to  the  benefit  of  Keiley. 

The  counsel  for  the  plaintiff  very  frankly  admits  that  "if 
that  mortgage  is  a  present,  subsisting  and  valid  mortgage,  it 
of  course  makes  a  full  defence  to  this  suit." 

But  he  insists  tjiat,  having  offered  his  mortgage,  he  makes 
out  a  prima  facie  case ; — that  thereupon  the  defendant,  in- 
troducing his  mortgage,  shows  a  prior  title,  but  that  the  as- 
signiSent  of  that  mortgage  put  in  by  defendant,  and  adopted 
by  plaintiff,  shows  a  transfer  to  Jenness,  his  warrantor. 
He  claims  that  as  he  objects  to  all  further  testimony,  as  to 
the  payments  or  other  matters,  the  Court  must  of  necessity 
give  him  judgment  on  the  ground  of  estoppel,  notwith- 
standing the  decree  in  the  equity  suit. 

It  is  not  controverted  that  it  is  well  settled  law,  that  after 
a  breach  of  the  condition  of  a  mortgage,  the  legal  title  is  in 
the  mortgagee,  and  that  even  after  payment  in  ftdl  to  him. 


Digitized  by  VjOOQ IC 


472  EASTERN  DISTRICT. 

EeUey  v.  Hill. 

he  may  resist  a  suit  at  law,  the  only  remedy  being  by  a  bill 
in  equity.     Wilson  v.  Ringj  40  Maine,  116. 

It  is  contended  that  this  rule  can  only  apply,  where  it  is 
attempted  to  prove  the  payment  by  parol,  and  that  the 
nature  of  the  evidence  offered  compels  the  Court  to  reject  it, 
thus  leaving  the  fact  unproved.  We  do  not  so  understand 
the  cases. 

The  rule  assumes  that  the  payment  is  proved  by  legal  and 
competent  evidence. 

The  objection  that  is  urged,  is,  that  the  proof  offered 
contravenes  the  provisions  of  the  statute  of  frauds — that  the 
implied  trust  cannot,  in  a  suit  at  law,  be  invoked,  when  the 
proof  is  by  parol.  But  it  is  settled  in  all  the  cases,  that 
this  implied  trust  may  be  shown  by  parol  proof  of  the  pay- 
ment, notwithstanding  the  statute  of  frauds.  The  whole 
doctrine  rests,  for  its  foundation,  on  the  avoidance  (if  it 
may  be  so  termed)  of  the  statute  of  frauds. 

It  may  be  proved  in  a  suit  at  law,  as  well  as  in  equity. 
Indeed  most  of  the  cases,  cited  in  the  equity  case,  were 
suits  of  ejectment  at  common  law.  It  is  called  in  our  stat- 
ute "trust  arising  or  resulting  by  implication  of  law.'* 

If  the  deed  from  Jenness  to  Kelley  had  been  an  absolute 
deed  in  fee  with  warranty,  and  not  in  mortgage,  Jenness 
having  no  title,  and  if  he  had  taken  a  title  in  fee  from  the 
true  owners  afterwards,  the  suit  by  Kelley,  to  avail  himself 
of  the  estoppel,  nuist  have  been  at  law.  If  Jenness,  in  fact, 
had  taken  such  subsequent  deed  charged  with  a  trust,  im- 
plied in  favor  of  Hill,  by  reason  of  the  payment  of  the^on- 
sideration — unless  he  could  prove  it  by  parol  he  would  be 
without  remedy,  in  a  suit  at  law. 

This  suit  is  by  a  second  mortgagee,  against  the  first  mort- 
gagee. At  best,  the  plaintiff  can  only  claim,  that  as  to  her 
and  the  estate  she  represents,  the  first  mortgage  has,  by  op- 
eration of  law,  been  paid,  and  is  discharged.  If  this  were 
so,  we  have  seen  that,  by  all  the  authorities,  no  action  at  law 
could  have  been  sustained  on  the  ground  of  payment  after 
breach.    The  only  remedy  is  in  equity.    But  we  have  decid- 
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ed  that  the  mortgage  has  not  been  discharged,  but  is  out- 
standing. We  see  no  reason  why  Hill,  may  not  prove  the 
facts  in  this  suit  at  law,  by  parol,  which,  having  been  estab- 
lished in  the  suit  in  equity,  have  satisfied  us  that  the  mort- 
gage he  holds  is  valid  and  undischaiged. 

Plaintiff  nonsuit. 

Appleton,  C.  J.,  Rice,  Cutting,  Davis  and  Walton, 
JJ.,  concurred. 


Wm  Fbeeman,  in  Equity^  versus  Benjamin  Atwood  &  at. 

▲  mortgagee,  in  Yaa  process  of  foreclosure,  must  strictly  perform  aU  the  condi- 
tions required  by  the  statute,  to  bar  the  right  of  redemption. 

Although  the  certificate  of  witnesses,  in  whose  presence  he  took  possession* 
was  dated  and  recorded,  it  wiU  be  insufficient,  if  therein  the  day  of  the  entry 
is  not  stated,  as  it  wiU  not,  with  certainty,  appear  that  it  was  recorded 
within  thirty  days  from  the  time  of  entry. 

Bill  in  Equitt  for  the  redemption  of  a  mortgaged  estate, 
situate  in  Brewer.  The  defendants  claim  that  the  right  of 
the  mortgager  to  redeem  has  been  foreclosed. 

J.  Ghxinger^  for  the  plaintiff. 

A.  W.  PainCj  for  the  defendants. 

The  facts,  relating  to  the  question  considered  by  the 
Court,  sufficiently  appear  from  their  opinion  which  was 
drawn  up  by 

Davis,  J. — The  statute  provides  three  modes  of  fore- 
closing a  mortgager's  right  of  redemption,  by  taking  pos- 
session of  the  premises.     One  of  these  is  as  follows : — 

^  The  mortgagee  may  enter  peaceably  and  openly,  in  the 
presence  of  two  witnesses,  and  take  possession  of  the  prem- 
ises ;  in  which  case,  a  certificate  of  the  fact  and  time  of  such 
entry  shall  be  made  and  signed  and  sworn  to  by  such  wit- 
nesses before  any  justice  of  the  peace ;  and  such  certificate 
Vol.  l.  60 
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shall  be  recorded  in  each  registry  of  deeds  in  which  the 
mortgage  is  recorded ;  and  no  such  entry  shall  be  effectaal, 
unless  such  certificate  shall  be  recorded  within  thirty  days 
next  after  such  entry  is  made." 

In  the  case  at  bar,  the  mortgagee  took  possession  of  the 
mortgaged  premises  in  1844;  and  three  times,  in  1845, 
1846  and  1848,  he  called  witnesses,  who  made  a  certificate, 
each  of  which,  being  recorded,  is  claimed  by  the  defendant 
to  be  suflScient  to  work  a  foreclosure.  The  plaintiff  claims 
to  redeem,  on  the  ground  that  they  are  defective. 

Several  objections  are  urged,  one  only  of  which  is  worthy 
of  consideration.  It  is  contended  that  neither  of  the  cer- 
tificates states  the  time  of  the  entry.  In  this  respect  they 
are  alike,  as  follows  :  — 

"  Be  it  remembered,  that  Caleb  Holyoke  of  Brewer,  in 
the  county  of  Penobscot,  in  presence  of  us,  made  open  and 
peaceable  entry  into  the  following  described  premises,  &c. 

"  In  witness  whereof  we  have  hereunto  set  our  hands  this 
day  of ,"  &c. 

The  date  is  inserted  in  each ;  and  the  certificate  of  the 
justice  of  the  peace,  before  whom  each  is  sworn  to,  is  of 
the  same  date.  And  each  certificate  appears  to  have  been 
recorded  within  thirty  days  afterwards. 

The  counsel  for  the  defendant  contends  that  the  date  of 
the  entry  and  the  date  of  the  certificate  must  be  presumed 
to  have  been  the  same. 

But  the  only  fact  certified  is,  that  the  mortgagee  made  the 
entry.  When  he  made  it,  does  not  appear,  except  that  it 
was  in  time  past.  Some  time  had  elapsed ;  how  lon^  time 
is  not  stated.  AH  that  is  embraced  in  the  certificate  may 
be  ^strictly  true,  and  yet  the  entry  have  been  made  many 
times  thirty  days  before  the  certificate  was  made  or  recorded. 

The  process  of  foreclosure  b  one  of  the  modes  of  divest- 
ing a  person  of  his  interest  in  tiie  property,  to  which  he  is 
not  a  party.  The  mortgagee  must  strictly  perform  all  the 
conditions  required  by  the  statute,  or  the  right  of  redemp- 
tion will  not  be  barred.    Neither  of  the  certifioatee  in  the 
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case  before  us  so  states  the  time  of  the  entry  that  it  appears 
to' have  been  recorded  afterwards  within  thirty  days. 

The  bill  is  sustained ;  and  a  master  is  to  be  appointed  to 
determine  the  amount  due  upon  the  mortgage. 

RiOE,  Applbton,  Cutting,  Kent  and  Walton,  JJ.  con- 
curred. 


Eli  F.  Littlepibld  versus  Inhabitants  op  Brooks. 

A  domicil  once  acquired  continues  till  a  new  one  is  gained.  While  in  transit 
the  old  domicU  remains. 

An  inhabitant  of  A  on  30th  March  leayes  that  place  with  the  intention  of  re- 
aiding  in  C ;  on  Ist  April  he  arriyes  at  B  and  the  next  day  reaches  C,  where 
^e  establishes  his  residence.  It  was  held,  that  for  the  purposes  of  taxation 
he  was  to  be  deemed  an  inhabitant  of  A  on  let  April,  and  was  liable  to  tax- 
ation there. 

Exceptions  to  the  ruling  of  Appleton,  J. 

This  was  assumpsit  in  which  the  plaintiff  clains  to  re- 
cover the  amount  paid  to  the  collector  of  the  defendant  town 
as  taxes — the  payment  of  which  he  contests,  on  the  ground 
that  he  was  not  an  inhabitant  thereof. 

The  only  question  raised  b  his  liability  to  taxation  as  an 
inhabitant  of  the  defendant  town. 

It  appeared  that  in  March,  1860,  the  plaintiff  was  an  in- 
habitant of  Brooks ;  that  on  the  30th  of  March  he  formed 
the  intention  of  leaving  that  town  as  his  place  of  residence ; 
that  he  accordingly  left  that  day  and  went  to  Monroe ;  that 
on  the  Ist  of 'April  he  proceeded  to  Bangor,  where  he  spent 
the  night,  and  on  the  2d  of  April  reached  Oldtown,  at  which 
place  it  was  his  intention  to  liake  his  residence,  when  he 
left  Brooks. 

On  these  facts  the  presiding  Judge  decided  that,  for  the 
purposes  of  taxation,  the  plaintiff  was  an  inhabitant  of 
Brooks,  and  was  there  legally  taxed,  and  thereupon  ordered 
a  nonsuit — to  which  the  plaintiff  filed  exceptions. 
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Sewally  for  the  plaintiff. 

Bldke  &  Gramaeyj  (with  whom  was  W.  O.  Crosby,)  for 
the  defendants. 

The  opinion  of  the  Court  was  drawn  up  by 

Appleton,  C.  J. — By  R.  S.,  1857,  c.  6,  §  1,  it  is  enacted 
*  that  ^'a  poll  tax  shall  be  assessed  upon  every  male  inJiabitarU 
of  this  State  above  the  age  of  twenty-one  years,  whether  a 
citizen  of  the  United  States  or  an  alien,  in  the  manner  pro- 
Tided  by  law,  unless  he  is  exempted  therefrom  by  the  pro- 
visions of  this  chapter.'' 

By  §  10,  "all  personal  property ,  within  or  without  this 
State,  except  in  the  cases  enumerated  in  the  following  sec- 
tion, shall  be  assessed  to  the  owner  in  the  town,  where  he  is 
an  inhabitant  on  the  first  day  of  April  in  each  year.** 
Neither  the  plaintiff  nor  his  property  are  within  the  exemp- 
tions nor  the  exceptions  of  the  statute. 

By  these  provisions  it  is  unmistakeably  apparent  that  it 
was  the  legislative  intention  that  every  male  inhabitant  of 
this  State,  and  that  all  personal  property  within  the  same, 
with  certain  exceptions  not  affecting  this  case,  should  be 
taxed.  No  person  is  to  be  exempt.  No  one  should  be. 
No  property  is  exempt.  .  None  should  be.  The  payment  of 
taxes  is  the  price  paid  for  the  protection  which  govern- 
ment gives  to  person  and  to  property.  The  State  affords 
security  to  all  persons.  It  protects  all  property. .  The 
burden  of  maintaining  government  should  be  co-extensive 
with  the  benefits  conferred. 

The  statute  assumes  that  every  inhabitant  of  the  State  is 
an  inhabitant  of  some  place  therein.  Every  inhabitant,  by 
the  statutory  definition  of  tie  word,  has  an  "  established 
residence"  somewhere.  R.  S.,  1857,  c.  1,  §  2.  If  this  be 
not  so,  then  one  might  be  an  inhabitant  and  not  within  the 
exception,  and  yet  not  liable  to  taxation,  which  would  be 
against  the  plain  and  clear  language  of  the  statute.  As- 
suming, therefore,  that  all  the  male  inhabitants  of  the  State, 
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not  specially  exempted,  are  to  be  taxed  somewhere,  the 
question  arises,  where  was  the  plaintiff  to  be  taxed? 

To  determine  this,  it  remains  to  ascertain  where  he  was 
an  inhabitant — where  had  he  a  domicil.  '^Domicil,*'  says 
Phillimore  in  his  Law  of  Domicil,  p.  13,  is  '*a  residence  at . 
a  particular  place,  accompanied  with  positive  or  presmnp- 
tive  proof  of  at^  intention  to  remain  there  for  an  unlimited 
time."  "Every\one  at  birth  receives  a  domicil  of  origin, 
which  adheres  tiU  another  is  ac<]uired ;  and  so  throughout 
life,  each  successiVe  domicil  can  only  be  lost  by  the  acquisi- 
tion of  a  new  onei"  Westlake's  Private  International  Law, 
33.  While  in  transitu  the  old  one  remains.  It  continues 
till  a  new  one  is  acquired,  facto  et  animo.  The  Roman  law 
was  otherwise.  Siquis  domicilio  relicto  naviget  vel  iter  fa^ 
ciat^  quaerens  quo  se  conferet  atque  ubi  constituat^  hunc  puto  - 
sine  domicilio  esse.  Dig.,  50,  1,  27,  2.  But  such  is  not 
our  law.  The  old  domicil  continues  till  the  acquisition  of 
the  new  one.     Story's  Conflict  of  Laws,  §  48. 

The  plaintiff  has  a  domicil  somewhere.  He  is  to  be 
deemed  an  inhabitant  of  some  place.  He  was  in  itinere. 
He  was  not  an  inhabitant  of  Oldtown,  to  which  he  was  go- 
ing, for  the  fact  of  personal  presence  was  wanting.  He 
was  not  an  inhabitant  of  Bangor,  for  the  intention  to  be 
one,  which  is  an  indispensable  requirement,  did  not  co-exist 
with  the  fact  of  his  personal  presence.  The  old  domicil 
was  not^lost,  for  the  new  one  was  not  gained.  He  was 
rightly  taxed  in  the  defendant  town.  BuVcely  v.  Williams^ 
tony  3  Gray,  493.  Were  it  otherwise,  one  might  evade  tax- 
ation, which  would  be  a  meanness,  abhorrent  to  every  hon- 
orable and  honest  mind.  It  would  be  to  enjoy  the  benefits 
and  shirk  the  burdens  of  government. 

The  counsel  for  the  plaintiff,  in  his  very  able  argument^ 
has  called  our  attention  to  certain  decisions  of  this  Court  in 
relation  to  the  settlement  of  paupers  as  applicable  to  the 
present  inquiry. 

Before  considering  and  examining  the  cases  to  which  we 
have  been  referred,  it  may  be  observed  that  the  purpose  and 
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object  of  the  statutes  relating  to  taxes  and  to  paupers  and  the 
language  in  which  they  are  respectively  embodied,  are  en- 
tirely different.  When  a  pauper  gains  a  settlement,  it  is  by 
having  ^*his  home  in  a  town  five  successive  years,  without 
receiving  directly  or  indirectly,  supplies  as  a  pauper. **  R. 
S.,  1857,  o.  24,  §  1.  One  becomes  an  inhabitant^  one  ac- 
quires a  domicil,  by  the  residence  of  a  day,  if  to  this  tiie 
requisite  intention  be  superadded. 

In  considering  the  decisions  under  the  statute  relating  to 
paupers,  it  should  be  further  remembered  that  neither  the 
word  '* domicil"  nor  "inhabitant"  is  to  be  found  therein,  and 
the  opinion  of  the  Court  in  each  case  is  made  to  depend 
upon  the  peculiar  lapguage  of  the  act  under  consideration. 
In  Exeter  v.  Brighton^  15  Maine,  58,  Weston,  C.  J.,  says, 
^if  he  (the  pauper)  abandons  his^  former  residence  with  an 
intention  not  to  return,  but  to  fix  his  home  elsewhere,  while 
in  the  transit  to  his  new  and  it  may  be  distant  destination, 
we  are  of  opinion  that  whatever  may  be  said  of  his  domicil, 
lus  home  has  ceased  at  his  former  residence,  within  the 
meaning  of  the  statute  for  the  rel^f  of  the  poor  J"^ 

In  Jefferson  v.  Wdshingtonj  19  Maine, ^93,  Whitman, 
C.  J.,  uses  the  following  language : — "The  counsel  for  the 
defendant  in  error,  in  his  argument,  treats  the  words  dwell- 
ing place  and  home  as  if  synonymous  with  domicil,  and  pro- 
ceeds to  argue  that  one  domicil  continues  till  another  is 
gained,  and  that  to  have  a  domicil  a  man  need  not  have  any 
particular  place  of  dwelling  or  for  his  home ;  and  he  cites  nu- 
merous authorities  to  support  his  position.  But  the  answer 
to  all  is,  that  domicil,  though  in  familiar  language  used  very 
properly  to  signify  a  man's  dwellinghouse,  has  in  certain 
cases  arising  under  intern^ional  law  and  in  kindred  cases 
(hereto,  i^  sort  of  technical  meaning.  And  the  authorities 
cited  all  apply  to  it  in  this  sense.  It  fixes  the  character  d 
the  individual  in  reference  to  certain  rights,  duties  and  obli- 
gations ;  but  dwelling  place  and  home  have  a  more  limited, 
p;recise  and  local  application."  In  Warren  v.  Thomaston^ 
43  Maiue,  406,  Riob,  J.,  in  delivering  the  opinion  of  the 
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Court,  says: — ^In  the  discussions  in  our  books  upon  the 
pauper  law  the  term  domidl  is  frequently  used.  The  term 
is  not  found  in  the  statute,  but  has  been  interpolated  upon 
it  by  the  Court.  Its  introduction  has  at  times,  it  is  feared, 
tended  to  confuse  and  mislead  rather  than  to  simplify  and 
aid  in  the  trial  of  this  class  of  cases.  In  its  ordinary  sense, 
as  used  by  legal  writers,  it  has  not  the  same  restricted  mean- 
ing as  the  words  residence,  dwelling  place  and  home  have 
in  the  statute  under  consideration.  The  meaning  of  words 
and  the  purport  of  language  must  ever  have  reference  to  the 
purposes  for  which  they  are  used,  and  the  subject  matter  to 
which  they  refer."  JEocceptions  overruled. 

Cutting,  Davis,  Kent  and  Walton,  JJ.,  concurred. 


Samuel  Veazie  versm  Rufus  Dwinel^ 
Same,  {PeCr  for  review y)  versus  same. 
Same,  {in  Equity^  versos  same  &  aU. 
Rufus  Dwinel  versus  Samuel  Veazie. 
Samuel  Veazie  versus  Rurus  Dwinel. 

Penobscot  riyer  above  the  tide,  is  not  a  navigable  stream  within  the  meaning  of 
the  statute  of  1840,  regulating  water  mills,  although  a  highway  floaUMe  for 
boats,  cafts,  or  logs,  and  as  such  subject  to  the  public  use. 

The  owner  of  a  miU  dam,  on  such  a  stream,  is  bound  to  proyide  a  suitable, 
safe  and  conyenient  passage  through,  or  by  his  dam,  for  rafts,  logs  and  other 
lumber. 

To  obstruct  or  occupy  such  a  passage  with  any  waste  material ;  or,  to  an  un- 
reasonable extent,  eyen  ynth  valuable  property,  is  a  public  nuisance. 

Where  mill  occupants  above  east  their  slabs,  edgings,  and  other  waste  into  a 
stream,  to  sink  or  float,  without  direction  or  control  on  ^eir  part,  which  in- 
juriously affects  the  use  of  the  stream  by  occupants  below,  an  action  for  the 
damages  can  be  maintained  therefor. 

No  presumptive  right  to  continue  such  a  practice  can  be  obtained  in  a  stream 
or  channel,  provided  for  rafting  boards,  and  running  logs  and  lumber. 

Biparian  ownership  confers  no  authority  upon  the  proprietors  of  land,  to  in- 
terfere with  or  obstruct  the  right  of  passage  in  the  adjacent  stream,  to  the 
injury  of  another. 
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These  cases  were  submitted  upon  the  printed  volume  of 
testimony,  to  the  full  Court,  who,  by  an  agreement  of  the 
parties,  were  authorized  to  render  such  judgment,  orders, 
or  decrees,  in  the  respective  actions,  as  the  legal  rights  of 
the  parties  require. 

In  the  matter  of  damages,  the  Court  were  to  decide  upon 
the  amount,  if  any,  which  shall  be  rendered  in  each  case 
upon  the  evidence  legally  admissible  in  such  cases. 

The  cases  were  submitted  upon  very  elaborate  printed  ar- 
guments, answers  and  replies,  by 

A.  W.  Paine^  (with  whom  was  H.  W.  PainCy)  for  Vea- 
zie: — and  by 

J".  A.  PeterSj  for  Dwinel  &  als. 

The  facts  sufficiently  appear  from  the  opinion  of  the 
Court,  which  was  drawn  up  by 

BiOE,  J. — These  cases  come  before  the  Court  on  full  re-^ 
ports  of  evidence.  They  all  refer  to  the  same  subject  mat- 
ter, and  the  evidence  submitted  and  the  facts,  admitted  or 
proved,  apply  with  slight  exceptions  to  all.  Though  the 
evidence  reported  is  very  voluminous,  the  facts,  on  which 
the  rights  of  the  parties  depend,  are  neither  numerous  nor 
complicated.  As  a  foundation  for  the  application  of  legal 
principles  pertinent  to  the  issues  presented,  we  state  the 
controlling  facts  established  by  the  evidence  reported.  They 
are  as  follows :  — 

The  Penobscot  river,  at  the  point  thereof  where  the  mills 
of  the  parties  litigant  are  located,  is  a  fresh  water  stream, 
not  affected  by  the  ebb  and  flow  of  the  tide,  but  of  sufficient 
capacity  in  its  natural  state  to  float  logs,  rafts  and  lumber ; 

That  the  mill  site  of  Yeazie  was  first  occupied  as  such  in 
1801,  and  has  been  thus  occupied  from  that  time  to  the  pres- 
ent ;  and  the  mill  site  of  Dwinel  has  been  occupied  as  such, 
from  1803  to  the  present  time ; 

That  Dwinel's  dams,  by  which  the  head  of  water  was 
raised  and  has  been  n;^intained,  consists  of  a  strticture 
across  the  western  branch  of  the  main  river  and  a  side  dam 
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between  Groat  Island  and  Webster  Island,  llirough  which 
latter  structure  there  has  been  a  sluice  for  the  passage  of 
rafts,  logs,  &c. ; 

That  Dwinel  and  his  predecessors  have  ever  maintained  a 
convenient  and  suitable  passage  way  for  rafts,  logs  and  lum- 
ber, from  Yeazie's  mills  to  and  through  the  sluice  in  the  side 
dam,  except  when  the  same  has  been  obstructed  by  slabs 
and  other  waste  material  thrown  into  the  same  by  the  occu- 
pants of  Yeazie's  mi^s,  and  except  also  a  portion  of  the 
year  1854,  when  the  "gap"  or  "breach"  in  the  side  dam  was 
permitted  to  remain  unrepaired ; 

That,  the  piers  placed  in  the  "basin"  were  constructed 
with  the  knowledge  and  assent  of  Yeazie ;'  and  had  a  ten- 
dency, with  the  boom  attached  thereto,  to  render  more  safe 
and  convenient  the  passage  for  rafts  to  the  sluice,  as  well  as 
the  passage  for  logs  to  the  mill  pond  of  Dwinel ; 

That,  in  1846,  Dwinel  reconstructed  or  rebuilt  his  dam 
across  the  main  stream,  and  increased  the  efficient  height 
thereof,  but  not  to  such  an  extent  as  to  obstruct  the  opera- 
tion of  any  mills  then  in  existence  on  the  mill  site  occupied 
by  Yeazie ; 

That  the  practice  of  throwing  slabs,  edgings  and  other 
waste  materials  into  the  stream,  from  mills  on  the  Penobscot 
river,  has  prevailed  from  an  early  period,  and,  with  few  ex- 
ceptions, prevails  at  the  present  day. 

These  propositions,  which  we  think  are  well  established 
by  the  evidence  in  the  case,  cover  the  main  facts  in  contro- 
versy, upon  which  the  rights  of  the  parties  depend ;  and  the 
application  of  established  legal  principles  will  dispose  of  all 
the  cases  before  us  without  detailed  examination  of  each 
particular  case. 

Firsty  then,  do  the  dams  and  mills  of  either  party,  exist 
in  violation  of  law?  Or,  in  other  words,  do  they,  or  either 
et  them,  constitute  public  or  private  nuisances? 

A  nuisance  has  been  defined  as  anything  that  worketh 
hurt,  inconvenience  or  damage.     3  Black.  Com.,  116. 

A  public  or  conunon  nuisance  is  such  an  inconvenience, 
Vol.  l.  61 
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or  troublesome  offence,  as  annoys  the  whole  community  in 
general,  and  not  merely  some  particular  person.  1  Howard, 
197;  4  Black.  Com.,  166,  167. 

A  private  nuisance  is  anything  done  to  the  hurt,  or  annoy- 
ance of  the  lands,  tenements,  or  hereditaments  of  another. 
8  Black.,  215. 

All  erections  and  impediments  made  by  the  owners  of 
adjacent  lands  to  the  free  use  of  rivers,  which  are  navigable 
for  boats  and  rafts,  are  deemed  nuisaqces.  3  Kent's  Com., 
411. 

These  are  general  principles,  and  do  not,*  of  course  apply 
to  obstructions  or  other  inconveniences  which  are  authorized 
by  law.  Such  are  not  nuisances.  Trustees  v.  Uiica^  6 
Barb.,  313.  The  subject  will  be  further  examined  in 
another  part  of  the  case. 

To  encourage  the  erection  and  maintenance  of  water 
mills,  has  long  been  the  established  policy  of  this  State, 
and  of  Massachusetts  before  our  separation.  Our  mill  Act, 
as  it  is  termed,  had  its  origin  in  the  latter  State,  in  the 
early  part  of  the  last  century,  and  has  been  continued,  with 
slight  modifications,  both  in  Massachusetts  and  this  State,  to 
the  present  time.  The  object  of  the  statute  was  thus  stated 
in  the  preamble  to  this  law,  at  its  origin : — 

"Whereas,  it  has  been  found,  by  experience,  that  when 
some  persons  in  this  province  have  been  at  great  cost  and 
expenses  for  building  of  mills  serviceable  for  the  public 
good  and  benefit  of  the  town,  or  considerable  neighborhood 
in  or  near  to  which  they  have  been  erected,  that  in  raising 
a  suitable  head  of  water  for  that  service,  it  hath  sometimes 
so  happened  that  some  small  quantity  of  lands  or  meadows 
have  been  thereby  flowed  and  damnified,  not  belonging  to 
the  owner  or  owners  of  such  mill  or  mills,  whereby  several 
controversies  and  lawsuits  have  arisen,  for  the  prevention 
whereof  for  the  future.  Be  it  therefore  enacted,*'  &o« 
Ancient  Charters,  p.  404.  • 

In  1796,  February  27,  the  Legislature  of  Massachusetts 
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passed  an  additional  or  amendatory  Act,  the  preamble  and 
first  section  of  which  are  as  follows : — 

**  Whereas,  the  erection  and  support  of  mills  to  accommo- 
date the  inhabitants  of  the  several  parts  of  the  State  ought 
not  to  be  discouraged  by  many  doubts  and  disputes ;  and 
some  special  provisions  are  found  necessary  relative  to  the 
flowing  of  adjacent  lands,  and  mills  held  by  several  proprie- 
tors.    Therefore,  Be  it  enacted,''  Ac. 

''That  when  any  person  hath  already  erected,  or  shall 
erect  any  water  mill  on  his  own  land  or  on  the  land  of  any 
other  person,  by  his  consent  legally  obtained,  and  to  the 
working  of  such  mills  it  shall  be  found  necessary  to  raise  a 
suitable  head  of  water ;  and  in  so  doing  any  lands  shall  be 
flowed  not  belongmg  to  the  owner  of  such  mill,  it  shall  be 
lawful  for  the  owner  or  occupant  of  such  mill  to  continue 
the  same  head  of  water  on  the  terms  hereinafter  mentioned/' 

This  provision  was  incorporated  into  our  statutes  in  1821. 
Smith's  Laws,  vol.  1,  c.  45;  and  was  in  force  when  the 
dams  on  both  mill  sites  now  occupied  by  the  parties  were 
originally  erected. 

It  will  be  perceived  that  the  Act  is,  in  its  terms,  very 
broad,  and  applies  to  all  cases,  whether  the  streams  were 
navigable  or  otherwise. 

By  the  Act  of  1840,  c.  126,  §  1,  R.  S.,  it  is  provided 
that  any  man  may  erect  and  maintain  a  water  mill,  and  dam 
to  raise  water  for  working  it,  upon  and  across  any  stream 
that  is  not  navigable^  upon  the  terms  and. conditions  and 
subject  to  the  regulations  hereinafter  expressed. 

The  facts  show  that  D  wind's  dam  has  been  raised  since 
1840,  and  it  is  contended  that  this  has  been  dpne  without 
authority,  because  the  river  at  that  point  is  a  navigable 
stream. 

This  raises  the  distinct  question,  what  is  a  navigable 
stream,  within  the  meaning  of  the  statute  of  1840? 

There  is  a  distinction  at  common  law  between  navigaUe 
rivers,  technically  so  called,  and  rivers  which  have  the 
capacity  to  float  boats,  rafts  and  logs,  and  subjected  to  the 
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aervitude  of  the  public,  and  which  are  therefore  denominated 
public  highways. 

All  rivers  where  the  tide  ebbs  and  flows  are,  by  the  com- 
mon law,  denominated  nayigable  rivers.  Com.  Dig.  Navi- 
gation B,  and  prerogative  D,  50;  3  Kent's  Com.,  412; 
Ward  V.  CresweU,  3  Wills,  265 ;  ScoU  v.  fVilgon,  3  N.  H. 
321. 

A  river  is  deemed  navigable  in  the  technical  sense  of  tiie 
term  as  high  from  the  mouth  as  the  tide  ebbs  and  flows. 
Ang.  on  Watercourses,  205 ;  Berry  v.  Carl^  3  Maine,  269 ; 
Com.  V.  ChapiTiy  5  Pick.,  199 ;  Spring  v.  Rus^ett^  7  Maine, 
273 ;  Brown  v.  CJiadlHMm^  31  Maine,  9 ;  Knox  v.  ChalO' 
nei%  42  Maine,  150;  Strout  v.  Millbridge  Co.^  45  Maine, 
76 ;  Palmer  v.  Mulligan,  3  Caine's  R.,  307. 

Lord  Hale,  in  his  De  Jure  Maris,  c.  3,  says,  — ^^*  There  be 
some  streams  or  rivers  that  are  private  not  only  in  propriety 
or  ownership,  but  in  use,  as  little  streams  and  rivers  that 
are  not  of  common  passage  for  the  king's  people.  Again, 
there  be  other  rivers,  as  well  fresh  as  salt,  that  are  of  com- 
mon or  public  use  for  the  carriage  of  boats  and  lighters,  and 
these,  whether  fresh  or  salt,  whether  they  flow  and  re^ow 
or  not,  are  prima  facie,  pubUd  jwris,  common  highways 
for  man  or  goods,  or  both,  from  one  inland  town  to  another." 
And  he  instances  the  Wey,  the  Severn,  and  the  Thames,  as 
rivers  of  that  description. 

All  streams  in  this  State  of  sufficient  capacity,  in  their 
natural  condition,  to  float  boats,  rafts  or  logs,  are  deemed 
public  highways,  and  as  such,  subject  to  the  use  of  the  pub- 
lic. Wadsworth  v.  Smith,  2  Fairf.,  278;  Berry  v.  GaH, 
3  Maine,  269 ;  Spring  v.  RuBseli,  7  Maine,  273 ;  Brown  v. 
Chadboum,  31  Maine,  9 ;  Knox  v.  Chahner,  42  Maine,  150. 

In  Brown  v.  Chadboum,  Wells,  J.,  remarks,  in  giving 
the  opinion  of  the  Court ;  ^*In  this  State,  the  rights  of  public 
use  have  never  been  carried  so  &r  as  to  place  fresh  water 
streams  on  the  same  ground  as  tiiose  in  which  the  tide  ebbs 
and  flows,  and  which  alone  are  considered  strictly  navigable 
at  common  law/' 
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In  Spring  r.  BusseU^  Mellen,  C,  J.,  remarked^ — ^^o/OQ 
river,  in  the  town  of  Fryeburg,  is  one  of  the  character 
above  described ;  not  ^  navigable  river,  however  deep  and 
lai^e,  in  oonunon  law  language,  being  above  tide  wateiB, 
but  is  under  servitude  to  the  public  interests,  and  over 
the  waters  of  which  the  public  have  a  right  to  pass.  lu 
this  respect  such  a  river  resembles  a  highway  on  land." 

Though  in  many  of  the  States  of  the  Union,  which  W©  ' 
intersected  or  bounded  by  the  great  rivers  of  the  oontinent^ 
the  common  law  distinction  between  navigable  rivers,  and 
those  which  are  simply  recognized  as  liighwaySy  does  not 
exist ;  in  this  State,  as  has  been  seen,  the  common  law  de^ 
finition  has  been  fully  recognized. 

Und^r  our  existing  mill  Act  this  distinction  becomes  of 
paramount  importance,  for  were  all  our  streams,  which  are 
capable  of  floating  rafts  or  logs,  to  be  deemed  navigable  with- 
in the  meaning  of  the  statute,  it  would  at  once  place  out  of 
the  protection  of  the  law  all  the  mills  and  dams  now  exist- 
ing on  the  floatable  streams  in  the  State.  The  Act  contem- 
plates no  such  destructive  operation,  and  cannot  receive  su(^ 
construction.  The  dams  of  both  parties  are,  therefore,  and 
have  been,  under  the  general  protection  of  the  mill  Acts. 
The  case  of  Bryant  v.  Glidden,  39  Maine^  459,  is  not  19 
conflict  with  this  view  of  the  law,  but  supports  it. 

In  all  cases  when  the  party  is  entitled  to  his  damage  upon 
complaint  under  the  mill  Act,  his  common  law  remedy,  by 
an  action,  is  taken  away.  J^isk  v.  FramingJiam  Man.  Co.f 
12  Pick.,  68;  Baird  v.  Hunter,  12  Pick.,  555;  Baird  r. 
Wells,  22  Pick.,  312. 

But  when  an  uj^r  proprietor  has  aoffliaUy  built  or  is  build- 
ing a  mill  on  his  privilege,  a  lower  proprietor  cannot,  with- 
out a  right  acquire^  by  grant,  prescription  or  actual  use^ 
erect  a  new  dam  or  raise  an  old  one,  so  as  to  destroy  the 
upper  mill  privilege,  simply  under  a  liability  to  pay  damages 
under  the  mill  Acts,  as  those  Acts  do  not  apply  in  such  1^ 
case.     Bigelow  v.  JShoett,  10  Pick-,  348 ;  Baird  v.  WeOs, 
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22  Pick.,  ai2 ;  R.  S.,  1840,  c.  126,  §  2 ;  R.  S.,  1857,  c.  92, 
§2. 

The  lower  proprietor  cannot  therefore  erect  or  maintain 
.  his  dam  in  such  a  manner  as  to  raise  the  water  and  obstruct 
the  wheels  of  the  prior  occupant  above  him.  His  appropri- 
ation to  that  extent,  being  prior  in  time,  necessarily  pre- 
vents the  proprietor  below  from  raising  the  water,  without 
interfering  with  the  rightful  use  already  made.  Such  ap- 
propriation of  the  stream,  however,  gives  the  upper  pro- 
prietor priority  of  right  only  so  far  as  the  use  has  been  ac- 
iucU.  Gary  v.  Dcmielsj  8  Met.  466 ;  Simpson  v.  Seavey^ 
8  Maine,  138. 

The  case  does  not  show,  that  the  dam  of  Dwinel,  as  it 
now  exists,  causes  the  water  to  flow  back  upon  the  wheels 
of  Veazie's  mills,  as  they  existed  at  the  time  said  dam  was 
raised.  Nor  does  it  appear  that  the  wheels  of  the  Canal 
mills,  erected  since  that  time,  have  been  obstructed  in  theur 
operation  by  means  of  said  dam.  Indeed,  it  may  well  be 
doubted  whether  the  water  in  the  mill  pond  of  Dwinel,  or 
in  the  *^  basin,"  has  been  materiaHy  and  permanently  raised 
by  the  new  dam,  for  the  reason  that  the  side  dam  and  sluice^ 
which  have  not  been  raised,  afford  space  for  the  water  to 
pass  off  freely  in  that  direction. 

But,  notwithstanding  this  dam  is  thus  shown  to  be  within 
the  protection  of  the  mill  Acts,  and  its  owner  is  authorized 
to  maintain  a  head  of  water  therewith  for  the  operation  of 
his  mills,  he  is  not  authorized,  wholly  or  substantially,  to  ob- 
struct the  navigation  of  the  stream.  The  river,  as  we  have 
seen,  though  not  technically  navigable  is  still  a  fioaJtabU 
stream,  and  as  such,  may  lawfrilly  be  used  as  a  highway  for 
the  public  upon  which  to  float  boats,  rafts,  and  logs.  Of 
this  right,  the  public  cannot  be  deprived,  nor,  in  its  use, 
unreasonably  obstructed.  A  dam  which  impedes  or  ob- 
structs the  rights  of  the  public,  in  floating  boats  or  logs,  in 
a  stream  in  which  they  can  be  floated,  must  be  held  to  be 
fro  tanto  a  nuisance.    Knox  v.  ChaloneTi  42  Maine,  150. 
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These  righte  are  not  necessarily  conflicting.  €hi  the  con- 
trary, if  exercised  in  a  reasonable  manner,  they  are  materi- 
ally beneficial  to  each  other.  While  the  mill  proprietor  may 
erect  and  maintain  his  dam,  he  must,  at  the  same  time,  keep 
open,  for  the  use  of  the  public,  a  convenient  and  suitable 
passage  way,  through  or  by  his  dam.  The  privileges  of  the 
mill  owner  must  be  so  exercised  as  not  to  interfere  with  the 
substantial  rights  of  the  public  in  the  stream,  as  a  highway, 
for  the  puipose  of  transporting  such  property  as,  in  its  nat- 
ural capacity,  it  is  capable  of  floating.  The  use  of  both 
parties  must  be  a  reasonable  use,  and  the  rights  of  both 
must  be  exercised  in  a  reasonable  manner. 

The  erection  and  maintenance  of  water  mills  has,  as  we 
have  seen,  ever  been  deemed  matter  of  great  public  utility 
by  the  people  of  this  State.  No  other  branch  of  industry 
has  received  more  marked  encouraoement  from  our  Legisla- 
ture. So,  too,  the  right  of  the  public  to  the  use  of  our 
floatable  streams  has  ever  been  guarded  with  jealous  care 
by  our  Courts.  They  are  the  great  highways  over  which 
vast  amounts  of  the  property  of  our  citizens  are  transported 
to  market,  and  without  which  much  of  the  wealth  of  the 
State  would  he  locked  up  in  inaccessible  forests.  These 
two  great  interests  mutually  sustain  each  other.  Without 
the  mill,  the  lumber  which  now  floats^  on  our  streams  from 
the  distant  forests  would  be  comparatively  valueless,  and, 
without  the  unobstructed  streams  on  which  to  float  the  pro- 
duct of  the  forest,  the  mill  would  be  of  little  worth.  To 
give  either  interest  absolute  prerogative  would  be  destruc- 
tive to  both.  Hence  the  rights  of  each  must  be  so  exercised 
as  not  unnecessarily  or  unreasonably  to  interfere  with  or  ob- 
struct the  rights  of  the  other.  And  such  is  the  law.  The 
maxim,  sic  utere  too  ut  alienum  non  laedaSj  here  applies  with 
its  full  force. 

The  evidence  shows  that  Dwinel  did  provide  and  main- 
tain a  convenient  and  suitable  passage  way  for  rafts  and 
Imnber,  except  when  the  pond  was  obstructed  by  edgings 
and  other  waste  material  cast  into  the  stream  from  the  mills 
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of  Veazie,  and  also,  except  at  a  period  of  time  when  the 
side  dam  was  out  of  repair. 

The  ^£fect  of  the  breach  in  the  dam  has  been  the  subject 
of  investigation  and  adjudication  in  an  action  which  has 
heretofore  been  determined  between  the  parties.  That  ques- 
tion is  no  fiuilier  important  than  as  it  may  bear  upon  the 
question  of  review  now  before  the  Court. 

It  was  declared  by  this  Court,  in  the  case  of  Dwind  v. 
Veaziey  44  Maine,  167,  that  the  defendant  had  the  right  to 
use  the  water  above  his  mills  to  float  logs  to  them,  and  also 
to  the  use  of  the  water  to  float  rafts  and  lumber  to  market, 
and  also  to  float  away  the  waste  stuff  from  his  mills  so  &r 
as  such  use  was  reasonable  and  conformable  to  the  usages 
and  wants  of  the  community. 

This  rule,  it.  will  be  observed,  does  not  afford  a  very  dis- 
tinct and  practical  illustration  of  the  rights  of  the  parties. 
How  far,  it  may  well  be  asked,  is  it  reasonable  to  cast 
waste  material  into  the  stream,  which  is  by  law  deemed  $ 
public  highway,  to  float  whither  it  may,  or  to  sink  and  ob- 
struct such  way,  without  any  direction  except  mere  chance? 
The  testimony  shows  that  the  waste  from  the  manufacture  of 
lumber,  as  now  conducted,  has  a  tendency  to  sink  rapidly, 
to  accumulate  in  masses,  and  obstruct  the  streams  into 
which  it  is  cast.  Do  the  reasonable  wants  of  the  conmiu- 
nity  require  that  such  material  should  be  cast  at  random 
into  cftir  streams,  to  float  whither  the  currents  or  the  winds 
may  direct,  or  to  sink,  and  obstruct  navigation  as  it  may? 

The  rights  of  parties  are  to  be  determined  by  law  and  not 
by  any  local  custom  or  usage,  unless  there  be  proof  that 
such  custom  or  usage  is  certain,  general,  frequent,  and  so 
ancient  as  to  be  generally  known  and  acted  upon,  and  un- 
less it  shall  be  adjudged  to  be  reasonable.  ZoocA  v.  P^ii^ 
kins,  17  Maine,  462. 

All  hindrances  or  obstructions  to  navigation,  without  di- 
rect authority  from  the  Legislature,  are  public  nuisances* 
WaUams  V.  WiUioXy  8  Ad.  and  EU.,  814;  Knox  v.  Ohei- 
oneTf  42  Maine,  150. 
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Any  unauthorized  obstruction  in  a  highway  is  a  public 
nuisance.     Lew.  Cr.  Law,  526. 

A  temporary  occupation  of  a  part  of  a  street  or  highway 
by  persons  engaged  in  building,  or  in  receiving  or  deliver- 
11%  goods  from  stores  or  warehouses,  or  the  like,  is  allowed 
from  the  necessity  of  the  case ;  but  a  systematic  and  contin- 
ued encroachment  upon  the  street,  though  for  the  purpose 
of  carrying  on  a  lawful  business,  is  unjustifiable.  People  y. 
Cunningham^  1  Denio,  524. 

It  is  a  nuisance  at  conmion  law  to  dig  a  ditch  or  make  a 
hedgQ  across  .a  highway ;  to  erect  a  fence  or  gate  ^ross  it ; 
to  deposit  lime  or  gravel  or  bricks  upon  it ;  or  pile  logs  or 
lumber  or  stones  therein,  or  to  extend  a  rope  across  the 
same.  1  Hawk.  P.  C,  c.  78,  §  48;-  Chregory  v.  Com..,  2 
Dana,  417 ;  Bv^h  v.  Steinman^  1  Bos.  and  Pul.,  404 ;  Bur- 
gess  v.  Gxay^  1  Man.,  Gr.  &  Set.,  578;  Frost  v.  Port- 
landj  11  Maine,  271 ;  Johnson  v.  Whitefidd^  18  Maine, 
268 ;  French  v.  Brunswick^  21  Maine,  29 ;  Stetson  v.  Fax- 
on, 19  Pick.,  147. 

The  navigation  of  public  rivers  is  governed  by  the  same 
principles.  The  right  of  the  citizen  to  use  such  rivers  as  a 
highway  must  everywhere,  within  reasonable  limits,  accom- 
modate itself  to  the  same  rules  as  in  the  use  of  public  high- 
ways. Angell  on  Highways,  §  229 ;  Stetson  v.  Fojxon^  19 
Pick.,  147. 

All  unauthorized  intrusions  upon  public  highways,  for 
purposes  unconnected  with  the  rights  of  navigation  or  pas- 
sage, are  nuisances  in  judgment  of  law.  Com.  v.  Caldwell, 
1  Dal.,  150. 

It  was  held  in  Com.  v.  Fleming,  Lew.  Cr.  L.,  534,  that 
logs  lying  in  the  river  Susquehanna,  in  places  where  the  bed 
of  the  river  was  covered  with  water  at  the  time,  and  sus- 
ceptible of  being  used  for  purposes  of  navigation,  if  de- 
posited there  for  mere  private  convenience,  and  for  no  pur- 
pose connected  with  the  right  of  navigation,  constituted  a 
nuisance  in  judgment  of  law. 

Lord  Hale,  in  his  treatise  de  portibus  mariSy  notices 
Vol.  l.  62 
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among  others  the  following  nnisances  that  may  be  com- 
mitted to  ports ;  tilting  or  ehoking  up  the  port  by  sinking 
vessels,  or  throwing  out  JiUk  or  trash:  decays  of  wharres, 
piers  or  quays;  leaying  anchors  without  buoys;  building 
new  weirs  or  enhancing  old ;  the  straitening  of  the  port  by 
building  too  far  into  the  water,  and  the  suffering  a  port  or 
passage  to  be  filled  or  stopped  up. 

The  authorities,  ancient  and  modem,  are  all  consistent, 
and  point  in  one  direction.  Highways,  whether  on  land  or 
water,  are  designed  for  the  accommodation  of  the  public, 
for  travel  or  transportation,  and  any  unauthorized  or  un- 
reasonable obstruction  thereof  is  a  public  nuisance  in  judg* 
ment  of  the  law.  They  cannot  be  made  the  receptacles  of 
waste  materials,  filth  or  trash,  nor  the  depositaries  of  val- 
uable property  even,  so  as  to  obstruct  their  use  ad  {Niblic 
highways.  All  such  obstructions,  in  the  eye  of  the  law,  are 
deemed  unreasonable. 

As  has  already  been  remarked,  the  owner  of  a  mill  dam 
upon  a  public  stream  is  bound  to  provide  a  suitable,  safe  and 
convenient  passage  through  or  by  his  dain,  for  pmposes  of 
navigation.  But  such  passage  way  or  channel  can  only  be 
used  for  purposes  of  navigation.  It  would  be  equally  a  vio- 
lation of  law  to  encumber  it  with  unauthorized  obstructions, 
Bs  thus  to  encumber  the  stream  in  its  natural  channel  or 
course. 

K,  therefore,  any  person  obstruct  a  stream,  which  is  by 
law  a  public  highway,  by  casting  therein  waste  material, 
filth  or  trash,  or  by  depositing  material  of  any  description, 
icxcept  as  connected  with  the  reasonable  use  of  sudi  stream 
;fls  a  highway,  or  by  direct  authority  of  law,  he  does  it  at 
his  peril ; — it  is  a  public  nuisance  for  which  he  would  be  lia- 
ble to  an  indictment,  and  to  an  action  at  law  by  any  indi- 
vidual who  should  be  specially  damaged  thereby.  Angell 
on  Watercourses,  §  567 ;  Ode  v.  Sprowlj  85  Maine,  161. 
No  length  of  time  can  legitimate  or  enable  a  party  to  pre- 
scribe for  a  public  nuisance.     People  v.   Cunningham,  1 
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Denk),  524;  MiUs  v.  Sally  9  Wend.,  315;  Commonwealth 
V.  Vptouj  6  Gray,  473;  Brown  v.  Watson^  47  Maine,  161. 
It  is  contended  that  Veazie  has  acquired  a  right  by  pre- 
scription to  a  passage  through  the  old  sluice  in  Dwinel's 
main  dam,  for  slabs  and  other  waste  from  his  mills.  The 
evidence  does  not  sustain  this  proposition.  It  does  appear, 
that,  for  many  years,  there  was  a  sluice  or  waste  way  through 
Dwinel's  dam,  which  was  used  by  the  owners  of  that  dam 
to  discharge  waste  and  other  materiajs  from  their  mill  pond, 
and  through  which,  at  high  stages  of  water,  slabs  and  waste 
fix)m  Yeazie's  mills  also  passed.  But  there  is  no  evidence 
tending  to  show  that  the  owners  or  occupants  of  Yeazie's 
mills  ever  claimed  the  right  to  control  or  use  that  sluice  for 
such  purpose,  or,  in  fact,  ever  exercised  such  control.  But, 
on  the  contrary,  the  evidence  does  show  that  the  occupants 
of  thoSe  mills  have  cast  their  slabs,  edgings  and  waste  into 
the  stream,  to  sink  or  float,  without  dh*eotion  or  control  on 
their  part,  and  that,  while  some  portions  thereof  have  un- 
doubtedly passed  over  Dwinel's  main  dam,  or  through  the 
sluice  therein,  and  other  portions  through  the  board  sluice 
and  over  the  side  dam,  other  portions,  still,  have  simk  in 
the  ^  basin,"  choked  up  the  rafting  channel,  and,  to  some 
extent,  obstructed  the  mill  pond  of  Dwinel.  This  practice, 
however,  if  exercised  under  a  claim  of  right,  was  manifest- 
ly under  the  claim  of  a  right  to  cast  waste  into  the  stream, 
there  to  remain  without  further  direction  od  control,  and 
not  under  a  claim  to  have  it  deposited  to  remain  in  a  partic- 
ular place,  or  to  float;  it  through  a  particular  channel.  Such 
casual  passage  of  slabs  through  the  sluice  in  Dwinel's  dam 
would  give  Veazie  no  prescriptive  right  therein.  As  well 
might  one  who  should,  without  authority,  turn  animals  upon 
the  highway  to  graze,  claim  a  prescriptive  right  to  all  the 
land  upon  which  those  animals  might  chance  to  stray.  A 
prescriptive  right  can  only  b«  obtained  by  adverse  user,  un- 
der claim  of  right.  Nor  would  the  sanction  of  casting  Ms 
waste  into  the  stream,  or  the  channel  provided  for  rafting 
boards  and  running  logs,  it  matters  not  how  long  this  prac- 
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tice  has  been  continued,  give  a  prescriptive  right  to  con- 
tinue the  same,  if  the  stream  or  channel  was  thereby  ob- 
structed. Knox  V.  ChcUoneTj  42  Maine,  160 ;  Bex  v.  TFarrf, 
4  Ad.  &  EL,  384 ;  Gates  v.  Blencoe,  2  Dana,  158 ;  Angell 
on  Watercourses,  §  562. 

The  evidence  establishes  the  fact  that  Dwinel's  main  dam 
has  been  abutted  upon  and  connected  with  Webster's  Island, 
substantially  as  it  now  is,  for  more  than  half  a  century. 
Under  such  circumstances  a  right  thus  to.  maintain  it  must 
be  presumed.  We  do  not  find  any  evidence  tending  to  es- 
tablish such  acts  of  trespass  by  Dwinel  of  the  lands  of  Ve^ 
zie,  situate  on  Webster's  Island,  as  are  described  in  either  of 
his  writs. 

It  is  admitted  that  Gen.  Yeazie  has  not  run  his  mill  him- 
self since  Dec,  1854,  but  that  the  mills  since  that  time  have 
been  worked  by  his  lessees.  The  defendant  was  n<5t  liable 
for  the  tortious  acts  of  his  lessees,  unless  authorized  by 
him,  anterior  to  the  Act  of  April  2d,  1859,  c.  98.  Zhoind 
V.  Veazie^  44  Maine,  167. 

The  leases  in  the  case  show  that  they  h^  no  such  author- 
ity as  would  render  Veazie  liable  for  their  acts  prior  to  that 
time. 

By  the  Act  above  cited,  the  owner  of  any  mill,  used  for 
the  purpose  of  manufacturing  lumber,  is  made  liable  for  the 
act  of  his  tenant  in  the  unlawful  obstruction  or  diversion  of 
the  water  of  any  river  or  stream  caused  by  the  slabs  or 
other  mill  waste  from  his  mill.  This  Act  is  prospective  in 
its  terms. 

David  N.  Estabrooks  testified  in  April,  1861,  among  oth- 
er things,  as  follows  : — "I  should  say  that  the  Dwinel  mill 
pond  had  been  filled  up  the  last  three  or  four  years  to  a  cer- 
tain extent.  *  *  *  *  j  found  it  difficult  to  float  logs 
down  our  channel  when  I  had  cleared  it  out,  it  had  so  filled 
up  with  edgings,  slabs,  &c.  The  reason  why  it  filled  up  so 
fast  is  as  follows : — They  cut  their  raft  channel  so  far  up, 
it  lessened  the  current  in  our  channel,  consequently  the  edg- 
ings would  sink  and  fill  it  up.     *     *     *    ^e  hung  a  boom 
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across  the  old  channel,  at  the  head  of  Treat  and  Webster 
island,  after  Gen.  Yeazie  cut  his  raft  channel  last  fall, 
(I860,)  to  guide  our  logs  by  that  channel;  used  to  take  it 
out  of  the  way  when  we  got  through  turning  in,  until  to- 
wards fall  the  slabs  and  edgings  rolled  under  and  caught, 
and  it  was  difficult  to  move  it  and  there  it  is  now.^ 

The  "new  cut"  was  made  in  August,  1860.  This,  it 
would  seem,  caused  the  current  in  the  old  channel  to  move 
slow,  and  the  edgings,  &c.,  to  sink  more  rapidly,  and  thus 
to  obstruct  the  passage  for  logs  to  Dwinel's  mills.  The 
same  fall,  it  does  not  appear  precisely  at  what  time,  Dwinel's 
boom  across  the  old  channel  became  a  fixture,  under  such 
circumstances  as  to  show  that  it  must  have  contributed  in 
no  small  degree  to  the  same  result. 

Now,  although  Veazie  had  no  legal  right,  as  we  have 
already  sSen,  to  obstruct  this  raft  channel  by  the  waste  from 
his  mill,  and  notwithstanding  Dwinel  had  a  right  to  direct 
his  logs  floating  in  that  channel  into  his  mill  pond,  and,  for 
that  purpose,  it  would  not  be  unreasonable  for  him  to  use 
temporary  guide  booms,  which  should  not  obstruct  the  pas- 
sage through  said  channel,  as  a  teamster  may  temporarily 
encumber  the  highway  while  loading  or  unloading  his  team, 
he  was  not  authorized  to  permanently  obstruct  said  channel 
for  sqch  purpose.  While  so  doing  he  was  himself  con- 
tributing to  the  production  of  the  very  evil  of  which  he 
complains,  and  during  that  period  he  has  no  remedy  against 
a  co-contributor  to  the  same  injury.  It  however  appearing 
from  the  evidence  that  he  received  some  injury  after  Veazie 
became  liable  by  the  Act  of  1859,  and  before  his  boom  be- 
came a  permanent  obstruction,  he  is  entitled  to  some  dam- 
age. But  the  extent  of  that  injury,  before  he  became  a  con- 
tributor thereto,  not  appearing,  the  damages  which  he  is 
entitled  to  recover  must  be  nominal  only. 

The  foregoing  facts  and  considerations  bring  us  to  the  fol- 
lowing conclusion,  to  wit : — 

The  bill  in  equity  must  be  dismissed,  with  costs  for  the 
defendants. 
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In  the  two  actionB  of  Veazie  v.  Dmnelj  nonBuits  are  to 
be  entered. 

In  the  action  Dwinel  v.  Veazie j  a  default  is  to  be  entered. 
Judgment  for  nominal  damages  only. 

This  brings  us  to  the  consideration  of  the  only  remaining 
question :  the  petition  for  review. 

The  action  now  sought  to  be  reviewed  has  been  twice  be- 
fore a  jury,  and  as  many  times  before  the  law  Court,  where 
it  has  received  a  full,  and,  apparently,  a  careful  examination. 
Still  the  defendant  in  that  case,  impressed  with  a  belief  that 
the  merits  of  his  case  have  not  been  fully  understood  either 
by  Court  or  jury,  and  that  this  is  made  apparent  by  the  ad- 
ditional testimony  now  introduced,  presents  his  case  again 
under  a  petition  for  review,  and  asks  that  it  may  be  recon- 
sidered. 

It  is  desirable  that  there  should  be  a  termination  to  litiga- 
tion, and  equally  as  desirable  that,  when  ended,  parties 
should' feel  that  they  have  been  fully  heard  and  their  cases 
maturely  considered. 

Has  this  been  done  in  the  case  now  under  consideration? 
The  first  verdict  was  set  aside,  in  consequence  of* a  failure 
on  the  part  of  the  presiding  Justice  to  present,  to  the  con- 
sideration of  the  jury,  all  the  legal  elements  that  mi^t  in- 
fluence their  judgment  in  determining  the  question  of  dam- 
ages. The  second  jury  trial  was  had  upon  legal  principles, 
which  the  Court,  on  deliberation,  had  determined  to  be  ap- 
plicable to  the  case,  and  of  the  soundness  of  which,  upon 
reconsideration,  they  were  fully  satisfied.  Yet  it  b  insisted, 
by  the  defendant,  that  his  case  was  not  understood,  and  that 
the  law  was  erroneously  applied  through  the  inadvertence  of 
the  Court. 

The  legal  proposition  stated  to  the  jury  at  the  trial,  and 
which  is  supposed  to  be  erroneous  and  prejudicial  to  the 
defendant,  is  as  follows: — ^K  the  defendant  effected  such 
passage,  when  it  was  effected,  by  cutting  away  and  removing 
a  portion  of  bank  of  drift  stuff  and  edgings,  the  &ct  that  he 
was  (if  he  were)  the  riparian  proprietor  of  the  land  on  the 
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west  bank  of  the  river  opposite  to  the  bank  of  drift  stuff 
and  edgings,  in  the  river,  would  make  no  difference  in  the 
rights  and  liabilities  of  the  defendant  in  effecting  such  pas- 
sage for  his  rafts  and  lumber — that  his  rights  and  liabilities, 
as  to  effecting  such  passage  must  be  considered  as  the  same 
in  this  action  whether  he  was  or  was  not  such  riparian  pro- 
prietor." 

To  understand  fully  the  application  of  this  proposition,  it 
will  be  necessary  to  consider,  the  facts  clearly  deducible 
from  the  evidence  then  before  the  jury,  to  which  the  instruc- 
tion is  applicable,  and  also  a  remark  of  the  Judge  preceding 
the  one  just  quoted,  and  of  which  complaint  is  made. 

On  the  east  side  of  the  rafting  channel,  Dwinel,  with  the 
implied  assent  of  Yeazie,  had  caused  piers  to  be  erected,  with 
booms  connecting  the  same,  which  served  as  guides  to  keep 
logs  and  rafts  floating  to  DwinePs  mills,  or  through  the 
board  sluice,  in  the  channel. 

Into  this  channel  or  passage,  the  occupants  of  Yeazie's 
mills  have  cast  edgings  and  other  waste,  without  limitation. 
This  waste  had  floated  against  and  lodged  upon  and  under 
the  piers  and  booms  until  it  had  formed  an  impenetrable 
*^reef  "  or  bank  on  the  east  side  of  said  channel.  It  had  also 
sunk  in  the  bottom  thereof,  and  thus  raised  the  bed  of  the 
river,  forming  an  artificial  channel  in  which  the  water  was 
much  more  elevated  than  it  was  immediately  east  of  the 
bank  or  "reef"  of  edging,  &c.  The  waste  materials  from 
Yeazie's  mills  had  also  lodged  in  and  obstructed  the  channel, 
to  a  considerable  extent,  most  of  the  way  to  the  board 
sluice  through  the  side  dam.  This  was  the  condition  of 
things  when  the  breach  occurred  in  the  side  dam.  It  was 
the  duty  of  Dwinel  to  have  repaired  that  breach  as  soon  as 
it  was  reasonably  practicable ;  but  he  wilfully  or  negligently 
omitted  to  do  so,  though  the  evidence  shows  that  the  repairs 
could  have  been  made  for  an  inconsiderable  sum.  With 
this  breach  in  the  dam,  and  with  the  channel  thus  partially 
obstructed,  it  became  difficult,  if  not  impracticable,  to  run 
rafts  through  the  board  sluice.     Then  it  was  that  Yeazie, 
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instead  of  repairing  the  breach  in  tho  dam,  at  a  much  great- 
er expense,  cut  a  channel  through  the  "reef,"  or  bank  of 
edgings  to  that  breach,  the  effect  of  which  was  largely  to 
increase  the  breach  and  wholly  to  divert  the  water  from  the 
former  channel  and  the  mills  of  the  plaintiff. 

It  was  in  view  of  these  facts  that  the  Judge  gave  the  in- 
struction of  which  complaint  is  made,  having,  however,  pre- 
viously instructed  the  jury, — "That  if  the  plaintiff  did  not 
provide  and  keep  in  repair  a  suitable  and  proper  way  or  pas- 
sage for  the  defendant's  rafts  and  lumber  through  the  side 
dam,  although  the  defendant  had  the  right  to  effect  such 
passage,  yet  he  had  not  the  right  to  effect  it  in  a  manner 
wanton,  unreasonable,  and  unreasonably  injurious  to  the 
plaintiff,  and  if  he  did  effect  a  passage  in  such  manner,  he 
would  be  liable  for  any  damage  caused  to  him  by  such  un- 
reasonable proceedings." 

The  Court  has  decided  that  these  instructions  were  not 
erroneous. 

Assuming  the  facts  to  be  as  claimed  by  the  petitioner  — 
that  it  was  the  duty  of  Dwinel  to  repair  the  breachj  and 
that  the  "reef"  was  placed  by  Dwinel,  without  authority, 
on  the  land  of  Veazie,  still  the  instruction  would  be  mani- 
festly correct.  In  that  case  it  would  be  the  duty  of  Veazie 
to  repair  this  breach  or  open  a  channel  in  a  reasonable  man- 
ner, and  without  causing  unnecessary  injury  to  Dwinel.  So 
use  your  own  as  not  to  injure  another,  is  a  maxim  of  the 
law,  and  molliter  manas  impoauit^  is  a  necessary  plea  to  jus- 
tify a  charge  of  violence  in  ejecting  an  admitted  trespasser 
from  one's  premises.  In  abating  a  nuisance,  a  party  is 
bound  to  use  reasonable  care  that  no  more  damage  be  done 
than  is  necessary  for  effecting  his  purpose.  The  abatement 
should  be  limited  to  its  necessities,  and  with  the  least  prac- 
ticable injury  to  the  object  which  creates  ihe  grievance. 
Gates  V.  JBlencoe^  2  Dana,  168 ;  PrescoU  v.  WiUiamSy  21 
Pick.,  241 ;  Moffett  v.  Brewer ^  1  Green.  Iowa,  348 ;  Angell 
on  Watercourses,  §  390 ;  Com.  Dig.,  action  on  the  case  for 
nuisance,  D  4. 
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But  when  it  is  considered  that  the  raft  channel  had  been 
raised,  and  also  obstructed  by  the  unauthorized  acts  of  Vea- 
zie  or  his  tenants,  and  that  the  "cut,''  made  by  him,  ren- 
dered that  channel  absolutely  useless,  when,  but  for  those 
obstructions,  it  probably  would  not  hare  been  injuriously 
affected  by  the  cut,  the  instructions  of  the  Judge  became  too 
obviously  appropriate  to  be  made  more  plain  by  illustra- 
tion or  argument. — The  authorities  cited  by  the  petitioner 
on  this  point  do  not  apply. 

That  the  jury  found,  under  this  instruction,  that  the  course 
pursued  by  Veazie  was  unnecessarily  and  unreasonably  inju- 
rious to  Dwinel,  iij  apparent.  The  Court,  from  the  evi- 
dence, would  have  come  to  the  same  conclusion,  but  the 
dfunages  assessed  were,  in  the  opinion  of  the  Court,  too 
large,  and  hence  the  plaintiff  was  required  to  remit  a  por- 
tion of  his  verdict,  or  go  to  a  new  trial.  The  case  is  not 
one  in  which  damages  can  be  assessed  with  mathematical 
accuracy,  but  must  depend  upon  the  judgment  of  men,  in 
view  of  all  the  facts  and  circumstances  of  the  case.  There 
is  room  for  error.  But,  from  a  careful  review  of  the  evi- 
dence, we  are  not  satisfied  that  the  Court  has  erred  in  the 
order  heretofore  made. 

Complaint  is  also  made  of  the  manner  in  which  the  learn- 
ed. Judge,  who  tried  the  case,  presented  it  to  the  jury,  and 
this  is  one  of  the  grounds  on  which  a  review  is  asked. 

The  case  finds  that  the  counsel  for  the  defendant  present- 
ed twelve  specific  requests  for  instructions,  in  writing,  and 
that  the  Judge  presiding,  after  having  stated  the  case  to  the 
jury  and  spoken  of  its  importance  to  the  parties,  and  the 
carefulness  with  which  it  should  be  tried,  stated  to  the  jury 
that  the  defendant's  counsel  had  presented  his  views  of  the 
law  in  the  form  of  requests  for  instructions  to  be  given  to* 
the  jury,  which  requests  he  would  read  to  them — and  he 
then  read  to  the  jury  the  twelve  requests  made  by  the  de- 
fendant's counsel,  for  instruction  to  be  given  them,  and  said 
to  them,  that  the  legal  propositions  contained  in  those  re- 
quested instructions  were  correct^  so  far  as  they  were 
Vol.  l.  63 
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applicable  to  this  case,  and  that  he  gave  them  all  those  in- 
structions, as  requested,  except  so  far  as  they  might  be 
qualified  by  the  subsequent  instructions  which  he  should 
^ve  them,  and  then  proceeded  to  give  the  very  full  and 
explicit  instructions  reported  in  the  case. 

Ot  the  instructions  thus  given,  particular  exception  was 
taken  to  the  one  which  we  have  already  considered. 

We  are  unable  to  perceive  anything  in  the  history  of  the 
case,  or  in  the  manner  in  which  it  was  presented  to  the 
jury,  by  the  learned  and  conscientious  Judge  who  tried  it, 
as  it  is  presented,  which  calls  for,  or  can  justify  or  excuse 
the  complaining,  acrimonious,  and  censorious  course  of  re- 
mark indulged  in  by  counsel.  He  had  undoubtedly  pre- 
sented his  views  of  both  law  and  fact  to  the  jury,  and 
then  restated  his  legal  propositions,  in  form  of  requests  for 
instructions,  which  were  read  by  theCourt  to  the  jury,  and 
their  .correctness  affirmed,  except  so  far  as  he  should  qualify 
them  by  remarks  which  he  then  proceeded  to  make.  We- 
see  not  how  with  propriety  he  could  have  done  more. 

The  only  remaining  point  for  consideration  is  the  newly 
discovered  evidence.  The  important  fact  presented  by  this 
new  evidence,  is  this :  —  That  in  the  year  1860,  a  new  cut 
commencing  at  the  same  point  as  the  old,  was  made  by 
Veazie  through  the  **reef"  of  edgings,  &c.,  directly  to  the 
boom  and  sluice  in  the  side  dam,  and  that  this  cut  has  occa- 
sioned no  material  injury  to  the  old  channel ;  and  from  this 
fact  it  is  argued  that  the  injury  complained  of  by  Dwinel  in 
the  original  action  must  have  arisen,  if  sustained,  from  some 
cause  other  than  the  cut  of  1854.  This  argument  would 
have  weight  and  be  entitled  to  serious  consideration,  were 
all  the  other  facts  bearing  upon  the  point  the  same  as  in  the 
•other  case. 

But  when  it  is  considered  that  the  only  outlet  for  this  new 
cut  is  through  the  board  sluice,  while  the  outlet  for  the  cut 
of  1854  was  through  the  ^*gap"  or  breach  in  the  dam, 
which  presented  an  opening  some  two  feet  deeper  and  of 
nearly  double  the  width  of  the  board  sluice,  the  force  of  the 
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new  testimony  is  mnch  diminished,  if  not  wholly  destroyed. 
We  think  it  by  no  means  establishes  the  fact  that  the  cut  of 
1854  did  not  produce  the  injury  imputed  to  it.  No  other 
new  feet  has  been  brought  to  our  attention  which  will 
authorize  us  to  review  the  former  judgment.    . 

Petition  dismissed  with  costs  for  respondent. 

Appleton,  C.  J.,  Cutting,  Davis  and  Walton,  JJ., 
concurred. 

Kent,  J.,  concurred  in  the  opinion  in  all  the  cases,  ex- 
cept the  petition  for  a  new  trial ;  and  in  that,  dissented. 


Levi  Wheelden  versus  Abrah  Lowell. 

When  trespass  will  not  lie  against  one  for  an  entry  upon  the  lands  of  another. 
•  A$  where,  by  the  fraudulent  representation  of  a  purchaser*  a  contract  for  the 
sale  of  a  horse  has  been  made,  and  the  horse  deliTered,  the  yendor,  haying 
rescinded  the  contract,  may  peaceably  enter  into  the  premises  of  the  fraudu- 
lent vendee,  if  not  forbidden,  and  take  his  property. 

The  question,  whether  an  actual  tender  is  dispensed  with,  is  for  the  jury, 
where  one  party,  for  the  firaud  of  the  other,  has  rescinded  a  contract,  and  is 
willing  and  ready  to  return  what  he  has  recdved,  but  is  prevented  by  the 
declarations  of  the  other  party,  that  he  wiU  not  receiye  it. 

In  what  cases  a  fraudulent  intent  will  be  inferred  from  the  declarations  of  a 
party  to  a  contract. 

This  was  an  action  of  trespass  qitare  dattsum^  for  break- 
ing and  entering  the  plaintiff's  close  and  bam,  and  taking 
and  carrying  away  his  horse.  Pleadings,  general  issue,  and 
brief  statement  of  license  to  enter,  or  right  to  enter  to  re- 
claim property  by  plaintiff  wrongfully  obtained  and  carried 
upon  his,  plaintiff's  land. 

It  was  in  evidence,  that  in  the  month  of  March,  1861, 
plaintiff's  son,  acting  as  his  agent,  and  defendant,  made  a 
trade,  in  which  the  plaintiff  let  defendant  have  a  note 
against  Gregory  Lambert,  dated  Aug.  13, 1860,  for  $105,68, 
payable  to  Wm.  D.  Swazey,  or  order,  by  him  indorsed,  not 
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holden,  for  which  the  defendant  let  plaintiff  have  the  horse 
in  dispute,  and  five  dollars. 

Defendant  contended  that  the  contract  was  procured  by 
the  false  and  fraudulent  statements  and  representations  of 
plaintiff's  agent.     This  was  denied  by  plaintiff. 

The  Court  instructed  the  jury,  that  the  gist,  essence,  foun- 
dation of  the  action,  is  the  breaking  and  entering ;  that  all 
else  is  mere  aggravation,  as  breaking  door,  and  taking  and 
carrying  away  the  horse.  Therefore,  if  the  action  for  the 
breaking  and  entering  is  not  sustainted,  the  question  as  to 
the  sale  of  the  horse,  and  whether  the  trade  was  rightly 
rescinded,  or  not,  is  of  no  consequence.  On  the  other 
hand,  if  it  is  sustained,  then  the  plaintiff  is  entitled  to  at 
least  nominal  damages  for  the  breaking  and  entering. 

Whether  he  is  entitled  to  recover  anything  in  addition,  for 
taking  and  carrying  away  the  horse,  depends  upon  the  ques- 
tion whether  the  contract  for  the  sale  of  the  horse  was  pro^ 
cured  by  the  fraudulent  representations  of  plaintiff's  agent.. 

The  main  question  of  damages  depends  upon  the  title  to 
the  horse.  It  is  not  denied  that  the  contract  was  made  and 
fully  perfected.  The  defendant  sold  and  delivered  his  horse 
to  plaintiff,  and  took  therefor  the  note,  he  paying  plaintiff 
five  dollars,  and  plaintiff  took  the  horse  and  carried  him 
home  and  put  him  in  his  barn.  Defendant  says  he  had  a 
right  to  rescind  the  contract,  and  take  back  his  horse,  as  he 
did ;  because,  he  says,  the  contract  was  procured  and  en- 
tered into,  on  the  basis,  or  in  consequence  of  the  false  and 
fraudulent  statements  and  representations  of  the  plaintiff,  or 
his  agent,  at  the  time  of  the  trade. 

Admitting  that  the  trade  wts  made  and  perfected,  the 
title  of  the  horse  was  in  plaintiff,  until  the  trade  was  legally 
rescinded. 

If  a  party  in  making  a  trade,  makes  statements  of  mat- 
ters of  fact  of  essential  importance,  as  being  true,  and  they 
are  untrue,  and  he  knows  them  to  be  untrue,  and  the  other 
party  relies  upon  such  statements,  and  they  constitute  es- 
sential inducements  and  grounds  in  the  mind  of  such  party 


Digitized  by  VjOOQ IC 


PENOBSCOT,  1862.  501 

Wheelden  v,  Lowell. 

t _-__ 

in  making  the  contract,  it  is  firaudiilent.  (No  question  waa 
made,  that  if  fraudulent,  the  defendant  was  damaged.)  It 
would  be  the  same  if  a  party  makes  a  statement  as  an  abso- 
lute fact,  and  not  as  of  opinion,  and  he  does  not  know 
whether  the  statement  is  true  or  not,  the  other  elements 
being  also  proved. 

You  are  to  determine  from  the  evidence  what  statements 
and  representations  were  made. 

K  plaintiff's  agent  made  no  statement  as  to  the  goodness 
of  the  note,  the  mere  fact  that  the  note  was  not  good  would 
not  make  a  case  of  fraud. 

You  are  to  inquire  whether  the  statements  made,  if  any, 
by  plaintiff's  agent,  were  essentially  false,  or  not ;  this  you 
are  to  determine  from  the  evidence.  K  his  statements  were 
not  true,  did  he  know  them  to  be  false,  or  did  he  make 
statements  as  absolute  facts,  not  knowing  whether  true  or 
£EJse.  K  he  made  statements  that  are  not  true,  and  he 
knew  them  to  be  fake,  or  if  he  made  statements  as  absolute 
fects,  he  not  knowing  them  to  be  true  or  false,  they  are 
fraudulent.  If  the  statements  were  false,  did  defendant 
rdt/  upon  them ;  this  is  for  you  to  determine.    .  ^ 

If  all  these  points  are  found  against  the  plaintiff,  and  on 
principles  I  have  stated ;  if  then  the  contract  was  obtained 
by  such  false  and  fraudulent  representations,  so  relied  upon 
by  defendant,  then  the  defendant  had  the  right  to  rescind 
the  trade  and  take  back  his  horse,  as  he  did. 

But,  in  such  case,  the  contract  is  not  in  tact  rescinded, 
until  the  party  defrauded  returns  or  tenders  or  offers  to  re- 
turn whatever  of  any  value  he  may  have  received.  Where 
it  is  the  note  of  the  party  committing  the  fraud,  it  would  be 
in  season  to  make  the  tender  at  the  trial*;  but  when  it  is  the 
note  of  a  third  party,  if  of  any  value,  it  must  be  returned 
or  offered  back  before  he  can  retake  the  property  he  let  go 
for  it,  after  the  sale  has  been  once  perfected. 

You  will  inquire  whether  the  defendant  tendered  back  or 
offered  to  return  the  note  before  he  entered  upon  the  plain- 
tiff's premises,  or  into  his  bam. 
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The  time  when  the  defendant  made  the  tender  may  be- 
come important  in  relation  to  the  breaking  and  entering ; 
but  if  it  was  made  i^r  entry,  and  at  any  time  before  leav- 
ing the  premises,  when  tJie  defendant  took  the  horse  away, 
it  would  be  sufficient;  so  far  as  rescinding  the  bargain,  and 
the  defendant  would  have  the  right  thereafter,  so  far  as  the 
point  of  rescinding,  to  repossess  himself  of  the  horse,  after 
such  tender  or  offer  to  return. 

As  to  breaking  and  entering ; — if  the  plaintiff  owned,  or 
jwas  in  the  possession  or  occupation  of  the  premises  where 
the  horse  was,  then  you  will  inquire  if  the  defendant  did  or 
not  enter  on  those  premises.  Any  entry,  unjustifiable  or 
without  license,  is  a  trespass,  and  the  law  implies  some 
damages,  although  no  distinct  damages  beyond  such  entiy 
is  proved. 

Is  there  any  doubt  that  the  defendant  entered  upon  the 
plaintiff's  premises?  K  not,  was  he  justified,  or  had  he  a 
license? 

K,  before  he  entered  upon  the  plaintiff's  premises,  he  had 
made  a  tender  or  offer  of  the  note  back  to  the  plaintiff,  and 
*he  had  a  right  to  rescind,  on  grounds  stated  before,  the  de- 
fendant would  have  a  right  peaceably  to  enter  the  stable  of 
tiie  plaintiff,  and  take  away  his  horse,  he  doing  no  more 
damage  than  was  absolutely  necessary ;  but,  if  he  had  not 
made  the  tender,  or  offer,  before  he  entered  the  stable,  then, 
on  this  ground,  he  would  not  have  the  right  to  enter. 

But  it  is  insisted  that,  if  he  had  no  legal  right  to  enter 
without  license,  he  had  that  license. 

A  man  may  give  license  by  his  acts  or  words.  It  may  be 
implied  from  his  acts  or  his  words,  or  both. 

But  the  mere  fact  that  a  man  sees  another  entering  upon 
his  premises,  and  does  not  in  words  forbid  him  before  he 
enters,  will  not  of  itself  give  license  to  enter.  Licenses 
may  sometimes,  perhaps,  be  inferred  from  prior  relations 
and  acts  of  parties ;  but  what  evidence  is  there  here  of  con- 
sent.   At  most  was  there  anjrthing  more  than  not  forbidding. 

You  will  determine,  then,  whether  from  tiie  prior  acts 
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there  had  been  a  tender  or  offer  back  of  the  note,  before  the 
breaking  and  entering,  or  whether  there  was  any  license. 

If  the  note  was  tendered  or  offered  back  before  the  break- 
ing and.  entering,  or  if  ihe  defendant  had  a  license  to  enter, 
then  he  had  a  right  to  enter  and  take  away  his  horse,  other 
points  of  defence  being  established. 

By  request  of  the  defendant's  counsel,  the  CourUalso  gave 
the  following  instruction : — 

^^If  you  find  that  at  any  time  before  an  entry  on  the  plain- 
tiff's land  by  the  defendant,  the -defendant  had  offered  to 
delii^^r  back  the  note  to  the  plaintiff,  or  to  his  son,  his  agent, 
from  whom  he  received  it,  being  ready  and  willing  to  de- 
liver it,  and  such  actual  delivery  or  more  formal  tender  was 
prevented  by  the  plaintiff,  or  hb  agent,  declaring  that  he 
would  not  receive  it,  it  would  constitute  a  legal  tender,  if  at 
the  time^  the  defendant  or  his  son  had  the  note  at  hand." 

The  verdict  was  against  the  plaintiff,  who  filed  exceptions 
to  the  instructions  of  the  Court  to  the  jury. 

A.L.  Simpson^  for  the  plaintiff,  argued  in  support  of  the 
exceptions. 

J.  A.  PeterSf  for  the  defendant,  contra. 

The  opinion  of  the  Court  was  drawn  up  by 
Appleton,  J. — This  is  an  action  of  trespass  quare  clau^ 
sum. 

The  defendant  justifies  his  entry.  His  defence  is,  that 
having  been  defrauded,  in  the  exchange  of  his  horse  for  the 
note  of  one  Lambert,  by  the  false  and  fraudulent  misrepre- 
sentations of  the  plaintiff's  agent,  he  had  the  right  to  re- 
scind the  contract  thus  made^ — that  he  exercised  that  right 
by  tendering  to  the  plaintiff  the  note  received  and  demand- 
ing back  his  horse — that  the  plaintiff  declining  to  give  up 
the  same,  peaceably  and  without  being  forbidden,  he  entered 
the  premises  in  question  and  took  therefrom  his  own  horse 
of  which  the  plaintiff  had  acquired  possession  only  by  the 
fraud  of  his  agent. 
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(1.)  Every  entry  upon  the  land  of  another  is  not  a  tres- 
pass. It  is  well  settled  that  the  owner  may  enter  upon 
another's  land  to  identify  and  retake  things  stolen.  So, 
when  they  are  on  the  land  of  the  plaintiff  by  his  consent  or 
contract.  Nettleton  v.  8ikes^  8  Met.,  34.  "All  the  old 
authorities  say,"  remarks  Mr.  Baron  Pabke,  in  Patrick  v. 
Colerick^i  Mees.  &  Wels.,  483,  "that  when  a  party  places 
the  goods  of  another  upon  his  own  close,  he  gives  to  the 
owner  of  them  an  implied  license  to  enter  for  the  purpose 
of  recaption.  There  are  many  authorities  to  that  effect  in 
Viner's  Abridgement.  Thus,  in  title,  Trespass,  (a),4t  is 
said,  "  if  a  mun  takes  my  goods  and  carries  them  into  his 
own  land,  I  may  justify  my  entering  to  take  my  goods 
again;  for  they  came  there  by  his  own  act.  So,  if  A 
wrongfully  place  goods  in  B's  building,  B  may  lawfully  go 
upon  a  close  adjoining  the  building  for  the  purpose  of  rer 
moving  and  depositing  the  goods  thereupon  for  A's  use." 
Bea  V.  Shewardy  2  Mees.  &  Wels.,  426.  A  man  is  never 
a  trespasser  in  peaceably  obtaining  possession  of  his  own 
property.  /Spencer  v.  McGowan^  13  Wend.,  257.  "If  J. 
S.  has  driven  the  beast  of  J.  N.  into  the  close  of  J.  S.,  or 
if  it  had  been  driven  thereinto  by  a  stranger  and  J.  N.  go 
thereinto  to  take  it  away,  the  action  does  not  lie,  because  J. 
S.  was  the  first  wrongdoer.*^  Bacon's  Abr.,  Trespass  F. 
So  the  owner  may  enter  where  it  is  the  fault  of  the  owner 
of  the  goods,  and  the  owner  of  the  land — as  when  the  cat- 
tle of  the  defendant  escaped  through  a  defective  partition 
fence,  maintainable  jointly  by  both  parties.  1  Dane's  Abr. 
c.  134,  §  13. 

In  the  present  case,  assuming  the  facts  as  found  by  the 
jury  under  the  instructions  given,  the  horse  was  on  the 
plaintiff's  land,  not  merely  by  his  fault,  but  worse,  by  his 
falsehood  and  fraud.  If  the  defendant  might  lawfully  take 
his  horse,  if  it  had  been  on  the  plaintiff's  land  by  his  per- 
mission, or  by  his  fault,  much  more  might  he  do  it,  if  there, 
by  and  in  consequence  of  his  wrongdoing.  K  the  right  of 
rescission  existed,  the  moment  it  was  legally  exercised,  the 
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plaintiff  ceased  to  have  any  title  to  the  horse,  as  between 
him  and  the  defendant,  and  the  latter  might  peaceably  enter, 
not  being  forbidden,  and  take  his  own. 

(2.)  The  production  of  money  as  a  tender  is  dispensed 
with,  if  the  party  is  ready  and  willing  to  pay  the  sum,  and 
is  about  producing  it,  but  is  prevented  by  the  creditor  de- 
claring that  he  will  not  receive  it.  2  Greenl.  Ev.,  §  603. 
The  question,  whether  an  actual  tender  is  dispensed  with,  is 
for  the  jury,  and  we  must  regard  them  as  having  found  such 
to  be  the  case.  Whether  the  tender  was  of  money  or  of  a 
not^  of  hand,  can  make  no  difference  as  to  the  rules  which 
must  govern. 

(3.)  In  Stone  v.  Denny^  4  Met.,  151,  Mr.  Justice  Dewet 
says,  ^Hhat  to  charge  a  party  in  damages  for  a  false  rep- 
resentation, not  amounting  to  a  warranty,  it  must  appear 
that  it  was  made  with  a  fraudulent  intent  or  was  a  wilful 
falsehood.**  ''Such  fraud  will  be  inferred,  when  the  party 
makes  a  representation  which  he  knows  to  be  false,  or 
as  to  which  he  has  no  information  and  no  grounds  for 
expressing  his  belief."  ^'So,  if  he  positively  affirms  a  fact 
as  of  his  own  knowledge,  and  his  affirmation  is  false,  his 
representation  is  deemed  fraudulent."  It  was  there  held  the 
action  could  be  maintained  **when  the  false  representation 
had  been  intentional  on  the  part  of  the  vendor,  or,  what 
would  be  equally  fraudulent  in  law,  knowing  that  he  was 
affirming  as  to  the  existence  of  a  fact  about  which  he  was  in 
entire  ignorance."  In  Hammatt  v.  Emersonj  27  Maine, 
308,  Shepley,  J.,  cites  the  case  of  Stone  v.  Denny  with 
approbation,  and  says, — *^when  one  has  made  a  representa- 
tion positively,  or  professing  to  speak  as  of  his  own  knowl- 
edge, without  having  any  knowledge  on  the  subject,  the  in- 
tentional falsehood  is  disclosed,  and  the  intention  to  deceive 
is  also  inferred."  The  instructions  of  the  presiding  Judge 
are  in  accordance  with  these  views.     Exceptions  overruled. 

Tennbt,  C.  J.,  CuTTiNO,  Davis  and  Kent,  JJ.,  oonctuv 
red. 

Vol.  Im  64 
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State  verms  Intoxicatikg  Liquors,  claimed  by  George 
G.  Hathaway,  Appellant. 

Intoxicating  liquors  in  possession  of  a  warehonseman,  but  intended  by  the 
owner  for  unlawful  sale  In  this  State,  when  thej  should  reach  their  destina- 
tion, are  liable  to  forfeiture. 

And  the  lien  of  the  warehouseman  is  no  bar  to  the  forfeiture,  although  he  has 
no  intention  to  violate  the  law. 

On  Exceptions  to  the  rulings  of  Appleton,  J. 

Libel  against  certain  intoxicating  liquors,  claimed  by  the 
appellant,  who  had  been  acquitted  upon  the  charge  of  keep- 
ing them  with  intent  to  sell  them  in  this  State*in  violation 
of  law.  The  claimant  alleged  and  the  evidence  tended  to 
prove  that  these  liquors  were  in  his  possession  as  warehouse- 
man, and  that  he  had  a  lien  upon  tiiem  for  trucking  and 
storage.  The  evidence  also  tended  to  show  that  the  liquors 
were  not  intended  for  sale  by  the  claimant,  but  that  they 
were  intended  for  sale  by  the  owner  in  this  State,  in  viola- 
tion of  law,  when  they  should  reach  tiieir  destination. 

The  presiding  Judge  instructed  the  jury  that  if  the  liquors 
seized  were  in  possession  of  the  claimant  at  his  warehouse, 
where  he  trucked  and  stored  them,  and  he  had  a  lien  upon 
them  for  such  services,  and  if  claimant  had  no  intent  to  sell 
them  himself  and  no  intent  that  they  should  be  sold  by  any 
other  person,  and  no  intent  or  design  to  aid  or  assist  any 
person  in  such  sale,  still,  if  the  jury  were  of  opinion  that 
the  true  ovmers  of  the  liquors,  when  they  reached  their  desti- 
nation, intended  them  for  sale  within  this  State  in  violation 
of  law,  then  the  liquors  by  law  were  liable  to  be  forfeited, 
and  the  verdict  ought  to  be  for  the  libellant,  notwithstand- 
ing the  possession  of  claimant,  and  any  lien  upon  them  as 
truckman  or  warehouseman. 

The  verdict  being  against  the  claimant,  he  excepted  to 
.this  instruction*. 

There  was  also  a  motion  to  set  aside  the  verdict  as  h^mg  • 
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against  the  evidence,  but  no  question  of  law,  other  than 
that  involved  in  the  exceptions,  was  raised  upon  it. 

W.  H.  McCriUiSi  submitted  a  very  elaborate  argument 
for  the  claimant. 

The  twelfth  section  of  the  Act  of  1858  provides  that  no 
person  shall  deposit  or  have  in  his  possession  any  intoxicat- 
ing liquors,  With  an  intent  to  sell  the  same  in  this  State  in 
violation  of  law,  or  with  an  intent  that  the  same  shall  be 
sold  by  any  person,  or  to  aid  or  assist  any  person  in  such 
sale.  If  any  person  shall  deposit  or  have  in  his  possession 
intoxicating  liquors,  with  an  intent  to  sell  them  himself,  or 
that  they  shall  be  sold  by  another,  or  to  aid  or  assist  another 
in  the  sale  of  them  in  violation  of  law,  what  is  the  penalty? 
Section  twelve  presupposes  some  penalty  for  the  violation 
of  its  prohibitions.  Every  law  does.  The  Legislature  did 
not  enact  the  prohibitions  of  this  section  without  iutending 
to  provide  some  penalty  for  their  violation.  Unless  section 
thirteen  does  so  provide  the  penalty  for  their  violation,  there 
b  none  in  the  statute.  If  section  thirteen  does  provide  the 
penalty,  then  section  twelve  must  be  interpreted  to  be  the 
prohibitive  section  of  the  statute,  and  section  thirteen  as 
providing  the  penalty,  and  the  rules  of  interpretation  appli- 
cable to  the  two  sections  of  a  statute,  one  containing  the 
prohibitions  and  the  other  providing  the  penalty,  must  be 
applied  to  these  two  sections.  They  must  be  regarded  as 
counterparts  of  each  other,  but  the  section  providing  the 
penalty  must  also  be  regarded  so  far  subordinate  to  the  pro- 
hibitory section,  that  the  former  cannot  embrace  a  case  not 
within  the  latter,  for  the  reason  that  the  penal  provisions  of 
a  statute  cannot  be  made  broader  than  the  directive  or  pro- 
hibitive ones. 

They  being  counterparts  of  each  other,  the  words  ''de- 
posit or  have  in  his  possession,"  in  the  twelfth  section,  are 
the  counterparts  of  the  words  ''kept  and  deposited,"  in  the 
thirteenth  section. 

In  order  to  create  a  forfeiture,  there  must  be  a  legal  in- 
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tent,  and  an  intent  must  be  coupled  witli  an  act  in  order  to 
be  a  legal  intent,  and  such  act  under  this  statute  is  the 
having  possession  of  intoxicating  liquors,  and  such  act  of 
possession,  coupled  with  an  intent  to  sell  in  violation  of  law, 
creates  a  forfeiture.  Under  this  statute,  is  there  any  other 
act  coupled  with  such  unlawful  intent,  which  will  create  a 
forfeiture?  If  there  is,  it  will  be  admitted  that  it  is  the  act 
of  depositing  liquors  with  an  intent  to  sell  in  violation  of 
law.  What  is  the  distinction  between  the  depositing  of 
liquors  with  an  intent  to  sell  in  violation  of  law,  and  to  have 
possession  of  liquors  with  an  intent  to  sell  in  violation  of 
law?  How  does  the  act  of  depositing  differ  from  tiie  act  of 
possession?  If  a  person  in  possession  of  liquors  delivers 
them  to  another,  and  divests  himself  of  the  possession  of 
them,  is  such  delivery  a  deposit? 

If  a  person  in  possession  of  liquors  bona  fide  delivers 
them  to  another,  and  also  by  such  delivery  becomes  the  ven- 
dor, mortgager,  pledger  or  bailor  of  such  liquors,  is  such 
delivery  a  deposit,  within  the  statute?  K  such  person  at 
the  time  of  such  delivery  intends  to  repurchase  or  redeem 
the  liquors  and  then  to  sell  them  in  violation  of  law,  is  such 
delivery  a  deposit ;  and  if  made  with  unlawful  intent,  will 
it  render  such  liquors,  kept  and  deposited  by  the  vendee, 
mortgagee,  pledgee  or  bailee,  liable  to  forfeiture?  In  the 
present  case,  suppose  the  jury  had  found  that,  at  the  time 
Hathaway  trucked  the  liquors  and  stored  them,  the  owners 
had  the  intention  to  redeem  them  and  then  sell  them,  could 
the  delivery  of  the  liquors  to  Hathaway  be  regarded  as  a 
deposit  which,  coupled  with  such  intention,  rendered  such 
liquors  liable  to  forfeiture?  We  contend  not.  If  a  person 
in  possession  of  liquors  divests  himself  of  the  possession  of 
them,  or  gives  the  possession  and  custody,  and  control  and 
property  of  them  to  a  vendee,  mortgagee,  pledgee  or  bailee, 
such  a  delivery  cannot  be  a  deposit  with  an  intent  to  sell. 
Such  delivery  divests  such  person  of  the  custody  and  con- 
trol of  the  liquors,  and  of  the  power  and  right  to  sell,  and 
such  delivery  therefore  cannot  be  a  deposit  with  an  intent 
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to  sell.  It  is  not  an  act  compatible,  or  consistent,  or  in 
fiirtherance  of  an  intent  to  sell.  On  the  contrary,  it  is  an 
act  inconsistent  and  incompatible,  with  an  intent  to  sell. 
The  intent  to  conmiit  murder,  in  order  to  constitute  a  crime, 
must  be  accompanied  with  an  act ;  but  could  that  act  be  one 
which  necessarily  placed  the  intended  victim  beyond  the 
power  of  the  person  who  had  such  intent  to  carry  it  into 
execution  ? 

It  is  the  act  which  in  the  eye  of  the  law  is  punishable, 
and  the  imlawful  intent  is  but  an  incident  or  accompaniment 
which  stamps  the  quality  of  unlawfulness  upon  the  act,  and 
makes  it  punishable.  When  an  act  is  done,  the  law  judges 
not  only  of  the  act  itself,  but  of  the  intent  with  which  it 
was  done,  and  if  the  act  be  coupled  with  an  unlawful  intent, 
though  in  itself  the  act  would  otherwise  have  been  innocent, 
yet,  the  intent  being  criminal,  the  act  likewise  became  crim- 
inal and  punishable.     Broom's  Legal  Maxims,  p.  213. 

But,  if  ftie  act  itself  be  innoceAt,  the  law  will  not  adjudge 
it  done  with  any  imlawful  intent,  if  the  act  be  of  a  charac- 
ter which  renders  the  execution  of  any  such  unlawful  intent 
impossible.  An  act  cannot  be  committed  with  an  unlawful 
intent  to  violate  the  law,  when  the  act  itself  makes  it  im- 
possible to  execute  such  intent. 

An  act  of  delivery  of  intoxicating  liquors  to  a  vendee, 
mortgagee,  pledgee  or  bailee,  cannot  be  an  act  of  deposit, 
in  the  meaning  of  the  statute,  for  such  delivery  would  ren- 
der the  execution  of  an  intent  to  sell  by  the  person  who 
made  such  delivery  impossible,  and,  beeides,  there  must  be 
an  act  united  with  an  imlawftd  intent  to  sell  at  the  time  of 
the  seizure^  and  by  such  delivery  the  forfeiture  would  depend 
upon  the  intent,  at  the  time  of  the  seizure,  of  tiie  person  to 
whom  they  were  delivered ;  and  in  no  real  or  conceivable 
case  could  the  forfeiture  depend  upon  the  intent,  at  the  time 
of  such  delivery,  of  the  person  who  delivered  them.  After 
such  delivery  is  made,  the  liquors  are  kept  and  deposited  by 
sudi  vendee,  mortgagee,  pledgee  or  bailee,  and  if  kept  and 
deposited  without  any  intent  to  sell,  or  that  another  shoidd 
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sell,  or  assist  another  to  sell  in  violation  of  law,  they  are 
not  liable  to  forfeiture. 

But  there  are  other  reasons  in  the  way  of  regarding  sodi 
delivery  as  a  deposit,  within  the  statute.  The  thuteentii 
section  is  a  counterpart  of  the  twelfth  section,  and  the 
words  **kept  and  deposited,"  in  the  former,  are  the  counter^ 
parts  of  the  words,  *^  deposit  or  have  in  his  possession,"  in 
the  latter  section.  The  words  "kept  and  deposited,"  inter- 
pret and  explain  the  true  meaning  and  intention  of  the 
words  "deposit  or  have  in  his  possession."  The  depositing 
of  liquors  and  the  keeping  of  liquors  are  the  same  acts,  and 
the  word  ^'depoaiV'  and  tiie  word  *'kept''  are  convertible 
terms,  and  so  intended  by  tlie  statute,  and  mean  the  same 
thing,  and  both  must  be  construed  to  require  the  custody 
and  control  of  the  intoxicating  liquors. 

The  whole  theory  and  idea  of  the  forfeiture  is  based  upon 
the  principle  that  the  possession  of  intoxicating  liquors  by 
a  person,  with  an  intent  to  sell  illegally,  may  1%  ^rbid  by 
the  law,  and  being  so  forbid,  the  property  of  any  person  in 
such  situation  can  by  law  be  properly  and  constitutionally 
seized  and  declared  forfeited  and  destroyed.  By  ihe  six- 
teenth section,  it  is  the  person  who  was  in  the  possession  of 
the  liquors  at  the  time  of  the  seizure,  who  has  the  right  to 
have  them  restored  to  him,  if  it  appears  liiey  were  not  in- 
tended for  sale ;  and  he  is  the  only  person  who  is  allowed 
to  become  a  claimant  for  them  before  the  magistrate.  The 
law  does  not  esteem  or  regard  the  interest  or  claim  of  any 
(riher  person  of  any  importance  or  consequence.  The  pro- 
cess issues  only  against  the  person  in  possession,  and  the 
inquiry  of  the  magistrate  is  confined  to  tiie  claim  of  the  p^- 
aon  in  possession,  and  there  is  no  provision  for  the  restora- 
tion of  the  liquors  to  any  person  but  to  the  person  in  pos^ 
session  at  the  time  of  tlie  seizure. 

The  deposit  of  intoxicating  liquors  within  the  intention  of 
tiie  statute  is  not  a  delivery  of  them  to  another  person,  but 
is  a  deposit  of  the  liquom  in  a  place  where  the  liquors  vfr- 
main  within  the  keeping  of  the  person  who  deposits  them. 


Digitized  by  VjOOQ IC 


PENOBSCOT,  1862.  511 

State  V.  IntocdoatingXiqnovs. 

If  tiie  owner  of  intoxicatiDg  liquors  has  the  intent  to  sell 
them  illegally,  are  they  not  liable  to  forfeiture?  Not  by 
this  statute.  Where  k  it  provided  that  tiie  illegal  intent  of 
the  oioner  of  intoxicating  liquors  to  sell  them  renders  them 
liable  to  forfeiture?  Where  in  the  statute  is  the  owner  jwro- 
hibited  having  such  intent?  There  is  no  such  provision. 
To  so  interpret  it,  would  be  a  forced  construction  of  the 
statute,  and  more,  it  would  be  forcing  the  statute  itself. 
The  statute  forbids  any  person  to  be  the  keeper  of  intoxicat- 
ing liquors  with  intuit  to  sell,  or  that  another  shall  sell,  or 
to  aid  or  assist  another  to  sell  in  violation  of  law.  It  is 
such  intent  of  the  keeper  which  the  statute  prohibits  and 
makes  unlawful,  and  punishes  by  a  forfeiture  of  the  liquors 
so  kept  with  such  intent.  K  it  appears  that  the  keeper 
kept  and  deposited  the  liquors  with  an  intent  to  sell,  or  that 
another  should  sell,  or  to  assist  another  to  sell,  they  must 
be  decreed  forfeited,  without  regard  to  the  intent  of  the 
owner.  .And  does  it  not  follow  that  if  it  appears  that  the 
keeper  did  keep  and  deposit  the  liquors  without  any  intent 
to  sell,  or  that  another  should  sell,  or  to  aid  another  to  sell, 
that  they  must  be  restored  to  him  without  regard  to  the  in- 
tent of  the  owner? 

Is  constructive  possession  an  act  of  possession,  or  if  the 
agent  or  servant  actually  keeps  and  deposits  the  liquors,  and 
the  owner  is  only  the  keeper  constructively,  is  such  con- 
structive possession  or  keeping  an  act  of  possession  or 
keeping,  within  the  statute?  The  agent  or  servant,  who  is 
in  the  actual  possession  or  keeping  of  the  liquors,  may  not 
have  any  intent  to  sell  or  to  assist  another  to  sell  them.  If 
such  constructive  possession  or  keeping  is  an  act^  then  if  the 
owner  unites  with  such  constructive  possession  or  keeping 
an  intent  to  sell  illegally,  he  has  committed  a  crime  for  • 
which  he  may  be  fined  twenty  dollars,  and  his  property  for- 
feited. 

But  constructive  possession  is  a  fiction,  and  a  fiction  holds 
good  '*only  for  the  ends  and  purposes  for  which  it  was  in- 
vented." .  When  attempted  to  be  used  for  other  purposes, 


Digitized  by  VjOOQ IC 


512  EASTERN  DISTRICT. 

State  9.  Intoxicating  liqnora. 

the  truth  and  not  the  fiction  must  prevail.  Fictions  in  law 
are  designed  to  be  in  furtherance  of  equitable  objects,  and 
for  the  attainment  of  substantial  justice,  and  to  prevent  the 
failure  of  right.  It  is  a  maxim  of  the  law  that  "a  legal  fic- 
tion is  always  consistent  with  equity."  Crime  cannot  be 
imputed  to  a  person,  nor  property  forfeited  by  a  fiction. 
The  possession  and  keeping  must  be  an  actual  possession  or 
keeping.  Broom's  Legal  Maxims,  p.  113.  Constructive 
ofiences  and  forfeitures  are  not  in  accordance  with  the  spirit 
of  our  laws  or  institutions ;  the  common  law  abhors  them. 

But  in  the  present  case  the  general  ownera  were  neither 
actually  or  constructively  in  possession  or  in  keeping  of 
these  liquors.  Hathaway's  possession  and  keeping  was  ad- 
verse to  theirs,  and  he  could  have  maintained  an  action 
against  them  for  disturbing  his  possession.  By  law,  Hath- 
away was  the  owner  of  the  liquor,  and  the  bailors  had  what 
is  termed  a  reversionary  interest  only.  Bouvier's  Institutes, 
vol.  4,  p.  55. 

The  possession  of  Hathaway,  with  no  intent  to  sell,  and 
the  property  of  Hathaway  in  the  liquors,  were  facts  whidi 
show  the  liquors  not  liable  to  forfeiture. 

We  conclude.  Firsts  That  the  statute  does  not  forbid  the 
keeping  or  the  possession  of  intoxicating  liquors  alone ;  nor 
the  intent  alone ;  but  only  the  keeping  and  the  unlawful  in- 
tent when  both  are  united  together. 

Second^  That  such  prohibition  is  in  accordance  with  tiie 
universal  principle  of  the  law  whiph  requires  an  act,  as  well 
as  an  unlawful  intent. 

Thirds  That  a  deposit  of  intoxicating  liquors  is  a  keeping 
of  the  liquors  in  the  custody  of  the  person  who  deposits 
them,  and  such  is  the  plain  and  clear  provision  of  the  statute, 
and  such  interpretation  is  required  for  many  reasons ;  and 
for  one  which  is  omnipotent,  and  that  is,  because  by  the 
statute  the  forfeiture  is  made  to  depend  upon  the  intent  of 
the  person  who  keeps  the  liquors  at  the  time  they  are  seized. 

Fourth^  That  an  actual  and  not  a  constructive  keeping  or 
possession  is  necessary,  for  one  person  may  have  the  actual 
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possession,  while  another,  for  certain  purposes,  is  regarded 
as  having  the  constructiye  possession  of  liquors,  while  the 
forfeiture  depends  upon  the  intent  of  the  person  who  has 
the  actual  possession^  and  for  another  reason  cannot  depend 
upon  the  intent  of  the  person  who  has  only  the  constructive 
possession,  for  constructive  possession  is  a  fiction  of  law, 
and  a  fiction  of  law  cannot  be  resorted  to  in  order  to  impute 
a  crime  or  create  a  forfeiture. 

Drummond^  Attorney  General^  for  the  State. 

The  opinion  of  the  Court  was  drawn  .up  by 

Davis,  J. — The  claimant' in  this  case  appealed  from  the 
decree  of  the  Police  Court,  in  the  city  of  Bangor,  by  which 
the  liquors  in  controversy  were  declared  forfeited.  He  had 
been  arrested  for  having  them  in  nis  possession  unlawfully, 
and  had  been  acquitted  upon  his  trial.  Upon  the  liquors 
being  libelled  by  the  officer,  he  claimed  a  portion  of  them 
as  his  own  property,  and  they  were  restored  to  him.  A 
portion  of  them  he  claimed  as  in  his  custody  for  storage, 
for  which  he  had  a  liea  upon  them ;  and  these  were  con- 
demned. 

When  the  case  was  tried  in  this  Court,  the  jury  were  in- 
structed that  any  lien  of  the  claimant  as  a  warehouseman 
would  not  affect  the  liability  of  the  liquors  to  forfeiture ; 
and  that  if  the  liquors  were  intended  by  the  owners^  when 
they  should  reach  their  destination,  for  imlawfiil  sale  in  this 
State,  they  were  liable  to  forfeiture,  though  the  claimant, 
who  had  the  custody  of  them,  had  no  unlawful  intent. 

To  these  instructions  exceptions  were  taken  by  the  claim- 
ant. 

The  question  in  regard  to  the  lien  of  the  claimant  seems 
to  have  been  abandoned  in  the  argument.  It  would  be 
strange,  certainly,  if  the  express  provisions  of  a  criminal 
statute  could  be  nullified  by  the  lien  of  a  carrier,  warehouse 
keeper,  or  other  bailee.  •  A  bailee  can  acquire  no  better  ti- 

VOL.  L.  65 
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tie  than  that  of  the  bailor.  If  the  latter'is  a  tortfeasor,  the 
former  has  no  lien  upon  the  goods.  Robinson  y.  Baker^ 
5  Cash.,  137 ;  Clark  y.  Railroad  Company ^  4  Allen,  231. 
The  bailor  can  confer  no  rights  superior  to  his  own.  A  lia- 
bility to  forfeiture  for  his  unlawful  acts  relating  to  the 
goods,  under  state  or  national  laws,  annihilates  all  rights  in 
him,  or  under  him,  as  against  the  government,  in  any  legal 
proceeding  for  such  forfeiture. 

The  other  questions  raised  have  been  argued  with  great 
ability,  and  require  a  careful  consideration. 

The  statute  provides  various  penalties  for  selling  intoxi- 
catiug  liquors,  according  'to*the  circumstances  imder  which 
they  are  sold.  With  these  provisions  we  have  nothing  to  do 
in  the  present  case. 

Section  12  prohibits  any  person  from  depositing,  or 
^having  in  hia possession^  any  intoxicating  liquors,  (1)  with 
intent  to  sell  tiie  same  (himself)  in  this  State  in  violation  of 
law,  or  (2)  with  intent  that  the  same  shall  be  so  sold  by 
any  (other)  person,  or  (3)  with  intent  to  aid  or  assist  any 
person  in  such  sale  thereof." 

When  a  person  is  on  trial,  for  a  violation  of  section  12, 
he  cannot  be  convicted  unless  he  is  proved  to  have  had  the 
possession  of  the  liquors,  toith  the  unlawful  intent^  within  one 
of  the  three  clauses  embraced  in  it.  Such  intent,  by  him^ 
must  be  charged  in  the  complaint.  State  v.  Lamerd^  47 
Mame,  426. 

It  is  contended,  that  he  cannot  be  convicted  imless  he  has 
the  liquors  in  his  actiud  possession.  The  counsel  for  the 
claimant  makes  two  propositions;  —  (1,)  that,  in  order  to 
render  liquors  liable  to  forfeiture,  there  must  be  an  unlaw- 
ful intent,  *' accompanied  by  the  actual  possession  of  the 
liquors;" — (2,)  that  such  intent  of  the  person  having  ac- 
tual possession  renders  such  liquors  liable  to  forfeiture, 
**  whoever  may  be  the  owner  of  them.** 

Whether  the  person  can  be  convicted,  is  one  question; 
whether  the  liquors  are  forfeited,  is  another,  and  entirely 
different  question.     Stale  v.  Miller  <S  oZ.,  48  Maine,  576. 
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The  counsel  for  the  claimant  confounds  them.    We  shall 
consider  them  separately. 

The  proposition  that  there  can  be  no  unlawful  intent^ 
without  actual  possession^  is  at  variance  with  the  most  fa- 
iniliar  principles  of  law.  That  a  person  does  himsiBlf,  what 
he  does  by  a  servant  or  agent,  is  not  a  legal  fiction,  but  a 
fiuit,  which  has  almost  universal  application,  in  civil,  as  well 
as  in  criminal  matters.  The  possession  of  the  servant  or 
agent,  is  the  possession  of  the  principal.  There  is  no 
branch  of  jurisprudence  in  which  this  rule  is  not  applied. 
And  the  statute  under  consideration,  instead  of  beiug  any 
exception,  expressly  recognizes  the  rule.  A  person  may 
not  only  have  the  unlawful  intent,  he  may  be  guilty  of  the 
unlawful  acty  without  having,  actual,  personal  possession  of 
the  liquors.  ^'K  any  person,  by  himself,  clerk,  servant  or 
agent,  shall  sell,  &c.,"  §  7.  As  a  person  may  be  convicted 
of  selling  liquors,  himself,  upon  evidence  of  a  sale  by  his 
agent,  so  he  may  be  convicted  of  having  them  in  his  pos- 
session,  with  intent  to  sell,  though  they  ar^  in  the  posses- 
sion and  custody  of  his  agent,  he,  the  owner,  intending  to 
sell  the  same,  either  by  himself,  or  by  his  agent.  To  "de- 
posit liquors  is  to  put  them  into  some  warehouse,  shop  or 
other  place.  To  "keep"  them  is  to  have  possession  of  them. 
The  words  are  intended  to  embrace  every  possible  case. 
All  liquors  are  deposited  aud  kept;  and,  if  within  this 
State,  they  are  within  these  terms  of  the  statute.  And  it 
is  entirely  immaterial  whether  the  owner  does  the  depositing 
and  keeping  himself,  personally,  or  employs  a  carrier,  ware- 
houseman, or  other  agent,  to  do  it.  The  innocence  of  the 
agent  will  protect  him,  personally,  fi-om  punishment ;  but  it 
will  not  save  the  liquors  from  forfeiture,  if  the  owner  has 
the  unlawful  intent.  If  the  liquors  are  in  the  possession  of 
an  agent,  both  he  and  the  owner  may  be  convicted,  if  both 
have  the  unlawful  intent.  If  the  agent  has  no  unlawful  in- 
tent, he  cannot  .be  convicted ;  but  the '  owner,  if  known, 
may  be. 

In  addition  to  these  provisions  respecting  the  person  of 
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one  having  intoxicating  liquors  in  his  possession  with  an  un- 
lawful intent,  section  13  provides  tiiat  all  such  liquors  shall 
be  declared  "contraband  and  forfeited;**  or  rather  it  ** de- 
clares" them  contraband  and  forfeited.  So  that  the  only 
matters  left  for  judicial  determination,  in  any  case,  are,  (1,) 
whether  the  liquors,  when  seized,  were  'Within  this  State," 
and  (2,)  whether  they  wei*e  "intended  tor  unlawful  sale  in 
this  State."  When  these  facts  are  found  by  the  Court,  then 
the  liquors  are  forfeited  by  operation  of  law. 

It  is  quite  true,  as  the  counsel  for  the  claimant  has  argued, 
that  if  one,  not  the  owner,  obtains  possession  of  liquors 
vrrongfally^  his  intent  to  ^e\l  them  will  not  render  them  lia- 
ble to  forfeiture,  if  such  owner  is  innocent,  and  claims  them, 
in  case  of  seizure.  The  unlawful  intent  must  be  that  of  the 
owner,  or  of  his  clerk,  servant,  or  agent,  or  of  some  one 
having  possession  by  his  consent. 

To  carry  the  law  into  effect,  provision  is  made  for  a  pro- 
cess in  rem. 

The  Legislature  might  have  provided  for  this  by  proceed- 
ings analogous  to  those  in  the  courts  of  the  United  States, 
when  goods  are  seized  for  being  imported  in  violation  of 
the  revenue  laws.  In  that  case  no  proceeding  against  the 
person  would  have  been  necessary. 

But  no  provision  is  made  by  the  statute  for  a  libel  as  an 
original  proceeding.  The  liquors  must  first  be  seized. 
Whether  a  complaint  could  be  made,  charging  no  person  by 
name  with  any  unlawful  intent,  and  a  warrant  be  issued  that 
would  authorize  the  seizure  of  liquors  without  requiring  any 
arrest,  we  need  not  now  determine.  That  the  statute 
authorizes,  if  it  does  not  require,  the  usual  process  against 
both  the  person^  and  the  thing ^  is  not  denied. 

But  from  this  point  the  proceedings  immediately  diverge 
into  two  channels. 

The  officer  seizes  the  liquors^  and  libels  them,  as  forfeited 
under  the  thirteenth  section. 

He  arrests  the  person^  and  he  b  put  on  trial,  under  the 
twelfth  section. 
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The  proceedings  in  the  two  matters  are  entirely  distinct. 
The  result  in  one  is  not  affected  at  all  by  the  other.  The 
charge  in  the  libel  is  different  «from  that  in  the  complaint. 
The  evidence  upon  the  trial  must  be  different.  If  tried  by 
a  jury,  the  verdict  must  be  different.  Though  the  liquors 
are  forfeited,  the  person  may  be  acquitted.  8tate  v.  Miller y 
48  Maine,  576. 

When  liquors,  that  have  been  seized  and  libelled,  are 
claimed  by  any  person,  his  claim  cannot  be  allowed  unless 
it  appears  ^  that  he  is  entitled  to  the  custody  thereof,"  Sec. 
16.  Thia  cannot  appear,  unless  he  is  the  owner,  or  an 
agent  of  the  owner.  As  a  mere  stranger  he  can  have  no 
right  of  custody. 

If  the  claimant  in  the  case  before  us  is  not  the  owner,  and 
the  liquors  were  intended  for  unlawful  sale  by  the  owners, 
then  he  is  placed  in  one  of  two  positions,  either  of  which 
is  &tal  to  his  claim. 

\.  If  he  was  the  agent  of  the  owners ^  then  his  possession 
was  the  possession  of  the  owners,  and  the  liquors  are  liable 
to  forfeiture,  the  jury  having  foimd  that  they  were  intended 
for  unlawful  sale. 

2.  If  he  was  not  the  agent  of  the  owners,  then  he  is  a 
mere  stranger,  and  is  not  entitled  to  the  custody  of  the 
liquors.    He  has  no  rights  to  be  protected. 

But  the  claimant  was  the  agent  of 'the  owners.  He  claims 
no  title,  except  as  a  warehouseman.  The  liquors  were  in 
this  State.  K  the  owners  intended  to  sell  them  in  this 
State,  in  violation  of  law,  after  they  should  reach  their  des- 
tination, they  were  liable  to  forfeiture.  The  instructions 
were  correct. 

The  exceptions  and  motion  must  he  overruled. 

Tenney,  C.  J.,  Appleton,  Cutting,  GtOOdenow  and 
Ejsnt,  J.J.,  concurred. 
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> 

cities  and  towns  are  reqidred  by  the  Act  of  1861,  c.  63,  to  make  suitable  pro- 
▼ision  for  the  support  of  the  families  of  soldiers,  who,  having  a  residence 
therein,  hare  enlisted  in  the  service  of  the  United  States,  under  the  pro- 
visions of  said  Act,  whenever  such  fumilies  shall  stand  in  need  of  aswisninee. 

Statutes  imposing  a  duty,  and  giving  the  means  of  p«rforming  such  duty,  are  to 
be  regarded  as  mandatory. 

The  fumilies  of  absent  soldiers  in  the  service  of  the  United  States,  when  stand- 
ing in  need  of  assistance,  do  not  incur  the  disabilities  of  pauperism  by  receiv- 
ing supplies  from  the  dties  or  towns,  where  such  soldiers  resided.at  the  timfe 
of  their  enlistment. 

Nor  do  such  disabilities  attach  to  the  soldier,  whose  £unily  in  his  absence  may 
receive  such  needed  assistance. 

No  action  can  be  maintained  by  the  city  or  town  furnishing  supplies  under 
this  Act,  against  the  city  or  town,  where  the  soldier,  wliose  family  may  have 
iieceived  such  supplies,  has  his  settlement. 

Reported  from  i\7?«t  Prius^  Appleton,  C.  J.,  presiding. 
J*.  A.  PeterSf  for  the  plaintiffs. 
A.  W.  Painey  for  the  defendants. 

The  facts  in  this  case  are  fully  stated  in  the  opinion  of  the 
Court,  which  was  drawn  up  by 

Appleton,  C.  J. — By  R.  S.,  1857,  c.  24,  it  is  made  the 
duty  of  the  overseers  of  the  poor  •'to  relieve  persons  desti- 
tute found  in  their  towns,"  <fcc.  This  provision  is  general. 
The  obligation  rests  upon  the  municipal  officers  to  relieve 
all  so  found  destitute,  and  it  is  immaterial  how  such  desti- 
tution may  have  arisen. 

Daniel  Starkie,  a  resident  of  Veazie,  enlisted  as  a  volun- 
teer in  one  of  the  ten  regiments  raised  under  the  Act  of 
1861,  c.  63,  and,  while  in  the  service  of  the  United  States, 
his  wife,  standing  in  need  of  assistance,  applied  to  its  muni- 
cipal officers  for  such  assistance,  which  they  afforded,  and  of 
which  they  gave  notice  to  the  defendant  town,  where  said 
Starkie  had  his  settlement.  This  suit  is  brought  to  recover 
payment  for  the  supplies  thus  furnished. 
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If  the  wife  and  family  were  ^destitate**  within  the  mean- 
ing of  the  general  pauper  law  of  the  State,  c.  24,  the  plain- 
tiff are  entitled  to  recover,  unless  Starkie,  being  a  volunteer 
under  the  Act  of  1861,  c.  63,  authorizing  the  raising  of  ten 
regiments,  is  by  its  provisions  exempted  from  the  disabilities 
attached  by  the  general  law  to  pauperism. 

By  the  Act  of  April  25,  1861,  c.  63,  5  6,  it  is  enacted 
that,  "whereas  many  of  our  citizens,  who  have  families^  are 
ready,  at  the  call  of  the  country,  to  volunteer  their  services 
in  its  defefice,  and  it  is  not  only  the  duty  but  the  pleasure 
of  their  fellow  citizens,  who  are  left  at  home,  a^  a  suitable 
compensation  for  their  patriotic  serviceSy  to  provide  for  the 
mipport  of  their  families  in  their  absence,  therefore^  cities 
and  towns  are  hereby  authorized  and  empowered  to  make 
proper  provision  for  the  support  of  the  families  of  any  per-- 
sons,  having  their  residence  in  such  cities  and  townSy  wha 
may  enlist  by  virtue  of  this  Act,  during  their  absence  from 
the  State  and  whose  families  may  stand  in  need  of  assistance. 
No  disabilities  of  any  kind,  whatever^  shaU  be  created  by 
reason  of  aid  so  furnished  and  received,^ 

By  the  general  pauper  law,  cities  and  towns  were  required 
to  relieve  "persons  destitute.''  This  Act,  c.  63,  was  not 
needed  to  impose  that  obligation  upon  them.  If  the  desti- 
tution was  not  such  as  to  bring  the  supplies  furnished 
Starkie's  family  within  its-  provisions,  the  plaintiffs  cannot 
maintain  this  suit,  because  their  case  is  not  within  the  statute 
under  and  through  which  they  seek  to  recover. 

If  the  destitution  was  such  as  would  require  assistance  to 
be  furnished  under  the  pauper  law  of  1857,  c.  57,  then  the 
inquiry  arises  as  to  the  effect  of  the  Act  of  1861,  c.  63,  §  6. 

It  is  very  obvious,  that  if  supplies  are  "furnished  and  re- 
ceived" under  the  provisions  of  §  6,  before  referred  to,  that 
the  town  furnishing  them  cannot  recover  for  the  amount  so 
furnished  of  the  town  in  which  the  person  receiving  had  his 
settlement.  If  they  could,  then  it  is  difficult  to  perceive 
what  effect  is  to  be  given  to  this  section.  It  they  could» 
tiien  it  amounts  only  to  an  unnecessary  and  illusory  re-en- 
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actment  of  the  general  pauper  law,  and  no  rights  would  be 
acquired  and  no  disabilities  prevented. 

It  may  be  assumed  as  conceded,  that  cities  and  towns 
may  as  a  "duty'*  provide  for  the  support  of  the  families  of 
resident  Volunteers  under  the  Act  of  1861, — which  provi- 
sion the  latter  receive  "  as  a  suitable  compensation  for  their 
patriotic  services," — and  that  this  may  be  done  without 
their  being  entitled  to  recover  of  the  towns  where  the  &mi- 
lies  of  the  persons  furnished  had  their  respective  settlements. 

The  question  then  occurs,  can  cities  and  towns  refuse  to 
furnish  supplies  to  the  families  of  resident  volunteers  having 
their  settlement  elsewhere,  or,  furnishing  them,  can  tl^ey  re- 
cover of  the  cities  and  towns  where  such  settlements  may 
be  the  amount  so  furnished? 

It  is  clear  they  cannot  rightfully  refuse  to  furnish  supplies 
to  persons  destitute  under  the  general  law.  And  the  fami- 
lies of  soldiers  are  as  much  entitled  to  relief  under  its  pro- 
visions as  the  families  of  those  not  soldiers.  Because  of 
*Hheir  patriotic  services,"  their  families,  if  destitute,  are  not 
to  be  deprived  of  the  assistance  necessary  to  relieve  their 
destitution. 

The  cities  and  towns  of  the  State  being  obliged  by  the 
general  law  to  relieve  destitution,  and  being  *' authorized 
and  empowered,"  by  c.  63,  §  6,  to  provide  for  the  support 
"of  the  families  of  any  persons  having  their  residence  in 
such  cities  and  towns,  who  may  enlist  by  virtue  of  this  Act, 
and  whose  families  may  stand  in  need  of  assistance" — and 
it  being  provided  that  "no  disabilities  of  any  kind,  what- 
ever, shall  be  created  by  reason  of  aid  so  furnished  and  re- 
ceived," can  they  or  their  officers  so  furnish  relief,  that  it 
shall  be  at  their  option,  or  that  of  their  officers,  whether  the 
disabilities  of  pauperism  shall  or  shall  not  attach  to  the 
families  so  relieved? 

To  determine  this  it  will  be  necessary  to  consider  the  ob- 
ject and  purpose  of  the  Legislature  in  passing  the  Act,  as 
well  as  the  peculiar  language  of  the  Act  itself. 

The  language  of  this  section  is  general.     It  applies  to  all 
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cities  and  towns,  as  well  as  to  all  volunteers  who  have  en- 
listed under  its  provisions.  It  asserts  it  to  be  the  duty  of 
those  at  home  to  provide  for  the  families  of  those  in  the 
field,  whenever  they  ^may  stand  in  need  of  assistance,"  and 
that  such  provision  is  but  ^'a  suitable  compensation  for  their 
services."  It  is  clearly  specified  by  whom  and  for  whom 
this  provision  is  to  be  made.  Nor  is  this  all.  Cities  and 
towns  are  empowered  and  authorized  to  make  this  provision, 
and  when  made,  it  is  enacted  that  ^^no  dimbUity  of  any  kind^ 
whatever y  shall  be  created  by  reason  of  aid  so  furnished  and 
received."  All  this  specially  applies  to  volunteers  under 
the  Act  of  1861,  c.  63.  All  this  was  unnecessary  and  idle 
legislation,  if  no  effect  is  to  be  given  to  the  last  clause  of 
§  6 ;  for  without  any  legislation  it  was  the  duty  of  cities 
and  towns  to  provide  for  the  support  of  persons  destitute, 
and  it  was  not  for  them  or  their  officers  to  inquire  how  or 
by  whose  fault  or  act  the  need  for  such  support  may  have 
arisen. 

It  was  a  duty  for  cities  and  towns  to  provide  for  the  sup- 
port of  the  families  of  absent  volunteers,  when  standing  in 
need  of  assistance,  and  if  such  provision  was  a  **  suitable 
compensation  for  their  patriotic  services,"  most  assuredly, 
they,  when  enlisting,  could  never  have  imagined  that  the 
perfcnrmance  of  this  duty  would  consist  in  imposing  on  them 
the  disabilities  of  pauperism,  nor  that  the  compensation  so 
liberally  tendered  would  terminate  in  making  their  families 
paupers.  ,  Neither  would  they  have  imagined  that  i^waa  op- 
tional witli  the  cities  and  towns,  whether  the  duty  should  be 
performed  or  tliis  compensation  rendered. 

By  §  6  the  receiving  of  support  was  to  create  no  disabili- 
ties. But  pauperism  creates  disabilities.  It  separates  fiGumt- 
ilies.  It  takes  children  from  the  paternal  roof  and  removes 
them  from  the  paternal  control.  It  disfranchises  the  father. 
If  the  supplies  furnished  authorize  the  plaintiffs  to  recover, 
then  have  grievous  disabilities  been  imposed  upon  the  vol- 
unteer soldier,  where  he  was  told  none  should  be  created. 

By  the  general  pauper  law  of  1857,  c.  24,  cities  umL 
Vol.  l.  66 
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towns  were  required  to  relieve  **per»on8  destitute."  By  it, 
they  were  required  to  relieve  the  families  of  soldiers,  when- 
ever they  should  fall  within  the  category  of  persons  desti- 
tute. No  statute  was  needed  either  to  oblige  or  to  authorize 
and  empower  them  to  do  this.  It  was  their  duty  without 
and  before  this  Act  to  relieve  the  families  of  destitute  sol- 
diers. It  was  the  duty  of  town  officers  to  relieve  destitute 
persons  within  the  precincts  of  their  town.  The  sixth  sec- 
tion of  this  Act  was  not  necessary  to  impose  that  duty  upon 
them.  Why,  then,  was  it  enacted?  If  this  section  had  not 
been  enacted,  it  was  the  duty  of  cities  and  towns,  as  much 
b^ore  as  (i/ier  its  passage,  "to  provide  for  the  support"  of 
the  families  of  those,  who  "may  stand  in  need  of  assist- 
ance,"— whether  of  soldiers  or  not.  ^Butj  before  this  enact- 
ment, cities  and  towns  could  not  relieve  "  persons  destitute," 
without  imposing,  upon  those  so  aided,  the  disabilities  of 
pauperism.  They  could  relieve,  but  those  so  relieved  were 
paupers  by  the  general  law  on  the  subject.  This  the  Legis- 
lature designed  to  prevent,  so  far  as  relates  to  supplies  fur- 
nished for  the  relief  of  the  families  of  volunteers  under  the 
ten  regiment  Act.  To  that  end,  they  imposed  upon  cities 
and  towns  the  duty  of  relieving  them — they  made  that  re- 
lief, so  afforded,  a  "suitable  compensation  for  their  patriotic 
services,"  and,  in  language  the  meaning  of  which  cannot  be 
doubted,  enacted,  that  ^[rio  disabilities  of  any.  kindy  what- 
ever ^  shall  be  created  by  reason  of  the  aid  so  fumisJied  and 
received^^ 

But  it  is  argued  that  this  section  is  not  mandatory. 
While  it  is  conceded  that  cities  and  towns  may  so  relieve  the 
families  of  volunteer  soldiers  as  not  to  impose  the  disabili- 
ties of  pauperism  upon  those  so  relieved,  it  is  insbted  that 
it  is  at  their  option  ^  to  do  or  not.  The  section  is  general. 
It  is  declared  to  be  the  "duty"  of  cities  and  towns  to  pro- 
vide for  the  (Support  of  their  families,  when  they  may  "stand 
in  need  of  assistance."  But  is  the  fulfillment  of  this  duty 
a  matter  of  discretion?  Can  cities  or  towns  escape  at  their 
own  will  and  pleasure  the  performance  of  a  duty,  by  simply 
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passing  a  vote  to  that  effect.  The  supplies  furnished  on  the 
part  of  the  cities  and  towns  are  but  a  ^^  suitable  compensa- 
tion" to  the  volunteer  soldiers  "  for  their  patriotic  services." 
Can  cities  or  towns  grant  or  withhold  them  as  they  may 
choose  ?  Can  one  town  make  a  soldier  a  pauper  by  reliev- 
ing his  family,  and  another  so  be  relieved  under  the  same 
act  that  he  shall  not  be  one  ?  Are  the  duties  of  towns  and 
their  officers  to  be  determined  by  this  section,  or  are  they 
variable  with  every  corporate  locality  ? 

The  statute  nowhere  implies,  much  less  authorizes,  any 
discrimination  on  the  part  of  towns  in  the  giving  or  the 
withholding  this  aid.  The  giving  it  is  required  by  the  gen- 
eral law.  This  section  (§6)  does  not  sanction  one  rule  for 
the  plaintiff,  and  a  different  one  for  the  defendant  town. 
Still  less  does  it  sanction  different  rules  for  the  inhabitants 
of  the  same  town — as  that  they  may  relieve  one  soldier  as 
a  pauper,  and  another  without  hia  incurring  the  disabilities 
of  pauperism.  Yet  that  very  attempt  is  made  in  the  case  be- 
fore us.  The  families  of  resident  soldiers,  having  a  settle- 
ment, were  to  be  supplied  under  §  6,  without  disfranchise- 
ment, while  those  of  resident  volunteers,  having  a  settlement 
elsewhere,  were  to  be  aided  under  the  general  pauper  law, 
and  thus  be  liable  to  all  its  disabilities. 

The  aid  ** furnished  and  received"  the  same, — coming 
from  the  same  source — the  frinds  of  the  town, — raised  in 
the  same  mode — taxation, — disbursed  for  the  same  purpose 
— the  relief  of  the  families  of  soldiers  in  need  of  assist- 
ance,— received  by  them  to  relieve  that  need, — how  or 
where  is  conferred  the  authority  on  cities  and  towns  to  de- 
termine according  to  whim  or  caprice  whether  these  disabil- 
ities shall  be  incurred  or  not? 

But  if  relief  may  be  rendered  without  imposing  disabil- 
ities upon  its  recipients,  where  is  to  be  found  the  authority 
to  render  it  in  suoli  a  manner  as  to  create  them?  What  the 
form — what  the  mode  to  designate  whether  the  relief  is  to 
have  one  effect  or  the  other?  Who  is  to  discriminate  and 
determine  when  the  relief  rendered  shall  create  and  when  it 
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dhall  not  create  disabilities  ?  Is  it  for  cities  and  towns  ?  By 
what  words  is' this  right  of  discrimination  given?  Is  it  f(^ 
municipal  officers  to  determine  ?  By  what  language  is  this 
right  of  determination  conferred  upon  them?  If  there  be 
no  right  of  discrimination  conferred,  either  in  terms,  or  by 
implication,  upon  cities,  towns  or  municipal  officers,  then 
Uny  aid  makes  the  families  of  all  volunteers  receiving  it 
paupers,  or  none.  But  the  statute  expressly  enacts  that  no 
disabilities  shall  be  created — and  consequently  no  persons 
receiving  aid  under  and  by  virtue  of  the  authority  conferred 
by  §  6,  and  under  its  provisions,  can  be  made  paupers. 

Why  should  such  power  of  discrimination  exist?  Are 
not  all  soldiers  alike  and  equally  entitled  to  the  ^suitable 
compensation"  provided  for  their  families  ?  Did  any  volun- 
teer enlisting  suppose  that  a  distinction  would  be  made  be- 
tween him  and  his  companion  in  arms — that  he  would  be 
disfranchised  and  his  fellow  remain  freed  from  disalnlities — 
the  circumstances  in  each  case  the  same?  Could  those,  who 
enlisted  for  one  common  purpose,  imagine  that  they  were  at 
the  mercy  of  their  respective  towns — that  one  town  would 
aid  their  families  so  as  not  to  expose  them  to  the  degrada- 
tion of  pauperism  and  that  another  would  refuse  so  to  do — 
and  that  both  would  act  legally  and  rightfully  in  so  doing — 
nay,  more — that  these  diverse  and  contrarient  principles 
would  be  adopted  in  the  same  town — that  relief  would  be 
•o  afforded  as  not  to  create  disabilities  to  those  of  its  inhab- 
itants in  the  service  who  had  their  settlement  in  town — 
and  denied  to  those  having  their  settlement  elsewhere — so 
that,  in  the  same  town,  one  soldier,  after  the  expiration  of 
his  enlistment,  returns  to  his  home,  while  another  returns 
to  find  that  in  his  absence  he  has  been  made  homeless — that 
his  children  have  been  taken  from  his  control,  that  his  wife 
is  in  the  poor  house,  and  he  is  a  pauper — and  that  tiiis  is  to 
be  the  **  suitable  compensation  for  his  f)atriotic  service," 
which  the  Legislature  intended  by  the  Act  under  considera- 
tion? 
.    It  will  be  conceded  that  relief  may  be  so  tendered,  under 
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§  6,  as  that  no  disabilities  shall  attach.  If  not  so,  the  sec* 
tion  would  be  worse  than  idle — it  would  be  a  fraud.  If  so, 
then  the  municipal  officers  may  relieye,  and  there  will  be  no 
loss  of  status.  But  if  the  relief  be  under  §  6,  and  not  un- 
der the  general  pauper  law,  it  is  clear  that  the  town  reliev- 
ing cannot  recover  of  the  town  where  the  family  of  the 
volunteer  receiving  relief  has  his  settlement, — for  the  ex- 
penses incurred.  When  the  town  relieves  as  a  dufy,  and 
the  family  nt  the  soldier  receives  as  a  compensation  for  ser- 
vices, the  town  so  relieving  cannot,  by  suit  or  otherwise, 
obtain  remuneration  for  its  advances. 

But  the  plaintifis  claim  that  any  town  may  relieve  the 
fiunilies  of  volunteers,  resident  but  not  having  a  settlement 
therein,  with  the  rights  of  recovery  against  the  town  Where 
the  settlement  of  the  soldier,  whose  family  has  been  relieved, 
may  be.  If  so,  then  a  town  relieving  the  fiunilies  of  all  its 
soldiers  may  be  subjected  to  the  expense  of  relieving  those 
resident,  and  not  having  a  settlement  there,  as  well  as  of 
tbose  having  a  settlement  there  but  residing  in  towns  whidii 
make  provision  for  them  under  the  pauper  act.  The  conse- 
quence will  be  that  all  towns  relieving  under  §  6  will  be  ex-^ 
posed  to  more  than  their  fair  liability.  If  China  supplies 
the  families  of  all  its  resident  volunteers,  without  reference 
to  where  their  settlement  may  be,  it  is  all  that  can  reasona- 
bly be  required.  But  if  this  suit  is  maintained  it  may  be 
compelled  to  support  not  merely  the  families  of  all  its  resi- 
dent volunteers  when  destitute,  but  those  of  volunteers  resi- 
dent in  other  towns  and  having  their  settlement  in  China. 

Now  if  such  be  the  law,  no  city  or  town  could  safely  or 
wisely  relieve  the  families  of  aU  its  resident  volunteers  un- 
der §  6,  because,  as  in  the  very  instance  before  us,  it  may 
be  made  liable  for  the  &milies  of  its  inhabitants  having  a 
settlement  elsewhere,  as  well  as  for  those  of  the  residents 
of  other  towns,  but  having  a  settlement  in  it.  No  town 
could  therefore  safely  relieve,  except  by  imposing  pauper 
disabilities  upon  those  relieved, — if  there  be  two  ways  of 
relieving — with  different  and  opposite  legal  consequences. 
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If  SO,  then  the  whole  section  is  a  sham  and  a  cheat.  Hie 
duty  is  evacfed.  The  promised  compensation  is  withheld. 
If,  under  §  6,  one  town  may  relieve  the  families  of  resident 
volunteers  having  a  residence  elsewhere  without  receiving 
remuneration  from  the  town  where  such  settlement  may  be, 
and  another  may  relieve  and  receive  such  compensation — it 
is  apparent  that  the  section  will  be  of  no  avail, — for  all  will 
90  relieve  as  to  recover  compensation,  as  far  as  may  be,  for 
the  expenses  incurred  in  furnishing  the  relief  needed.  The 
consequence  may  be,  that  the  families  of  volunteers,  who 
have  a  settlement  in  the  place  of  their  residence,  will  escape 
disability,  and  those  not  having  such  settlement  will  incur 
them.  But  such  was  not  the  intention  of  the  Legislature, 
whose  purpose  it  was  to  treat  all  alike. 

The  word  may  in  a  statute  is  to  be  construed  mu^  or 
shall  when  the  public  right  or  interests  are  concerned,  and 
the  public,  or  third  persons,  have  a  claim  de  jure  that  the 
power  be  exercised.  Bhke  v.  Portsmouth  <&  Concord  Rail- 
road ^  39  N.  H.,  435.  When  a  public  body  is  clothed  with 
power  and  furnished  with  means  to  do  an  act  required  by 
the  public  interest,  the  execution  of  such  power  may  be  in- 
sisted on  as  a  duty,  though  the  statute  conferring  it  be  only 
permissive  in  its  terms.  Mayor  of  New  York  v.  Furze^  3 
Hill,  612.  What  a  public  corporation  or  officer  is  empow- 
ered to  do  for  others,  and  it  is  beneficial  to  them  to  have 
done,  the  law  holds  it  should  be  done.  Mason  v.  FearsoUy 
9  How.,  (U.  S.,)  248.  When  the  law  imposes  a  duty  upon 
individuals  or  corporations,  its  performance  or  non-perform- 
ance is  never  a  matter  of  discretion  on  the  part  of  those 
upon  whom  the  duty  is  devolved.  Though  the  language  of 
a  statute  is  simply  enabling,  yet  if  it  confers  a  power  which 
concerns  the  public  as^  well  as  individuals,  it  is  not  merely 
permissible,  but  it  is  mandatory.  People  v.  Supervisors  of 
New  Yorkj  11  Abbott,  114.  In  the  case  before  us,  it  is 
specially  declared  to  be  t^e  duty  of  cities  and  towns  to  pro- 
vide for  the  support  of  the  families  of  resident  volunteers, 
**in  their  absence,''  whenever  they  may  **  stand  in  need  of 
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assistance."  It  is  equally  a  matter  oiT  deep  public  interest, 
as  well  as  of  private  right,  that  this  be  done — and  when 
done  the  statute  prohibits  the  creation  of  disabilities  as  a 
consequence  of  receiving  supplies  thus  furnished. 

The  general  power  to  relieve  distress  existed  without  any 
new  enactment.  It  authorized  relief  to  the  families  of  sol- 
diers as  to  those  of  others.  The  duty  to  relieve  existed. 
Cities  and  towns  were  bound  as  much  before,  as  after  the 
f^sage  of  §  6,  to  relieve  the  families  of  volunteer  soldiers 
resident  in  their  town  and  needing  assistance.  But  they 
could  not  do  so  without  imposing  disabilities.  Hence  cities 
and  towns  were  authorized  and  empowered  to  relieve  the 
fisimilies  of  resident  volunteer  soldiers — and  so  that  "no 
disabilities  of  any  kind,  whatever,"  should  be  created  "by 
reason  of  any  aid  so  furnished  and  received."  The  cities 
and  towns  of  the  State  have  no  election.  Municipal  officers 
have  no  option.  No  soldier  and  no  family  of  a  soldier,  while 
in  the  service  of  the  United  States,  can  be  made  a  pauper  by 
reason  of  any  aid  furnished  by  the  town,  of  which  he  was  a 
resident  at  the  time  of  his  enlistment, — to  his  family — 
standing  in  need  of  assistance.  This  relief,  thus  rendered 
by  the  city  or  town  in  which  the  soldier  resides,  gives  no 
right  of  recovery  over  against  the  town  where  his  settlement 
may  be,  if  other  than  his  place  of  residence.  It  is  aid  un- 
der this  act  and  not  under  the  general  pauper  law. 

Plaintiff  nonsuit. 

Cutting,  Walton  and  Danforth,  JJ.,  concurred. 

Barrows,  J.,  concurred  in  the  result,  stating  his  reasons 
as  follows: — 

I  concur  in  the  result  reached  in  this  opinion,  because 
the  case  finds  that  the  necessity  for  supplies  to  the  family 
apparently  arose  from  the  absence  of  the  father  under  his 
enlistment,  and,  but  for  such  absence,  the  family  would  not 
probably  have  required  aid. 

Against  such  necessities  I  hold  that  the  town  where  the 
volunteer  resided  is  bound  to  protect  his  family  by  the  Act 
of  1861.     Milford  v.  Orono,  post.,  529. 
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But  I  understand  this  opinion  to  go  further  and  maintain 
that  no  soldier  can  be  made  a  pauper  by  reason  <^  any  aid 
furnished  to  his  family  by  the  town  of  which  he  was  a  resi- 
dent at  the  time  of  his  enlistment. 

Shifblessness,  idleness,  vice  or  dissipation,  or  even  long 
sickness  of  many  of  its  members,  may  bring  a  family  into 
distress  so  that  they  would  stand  in  urgent  need  of  relief, 
and  be  entitled  to  it  under  the  pauper  laws,  in  spite  of  the 
best  efforts  of  the  head  of  the  family,  even  when  at  hom9 
and  diligently  employed  in  his  ordinary  vocation.  Against 
dis<3*ess  thus  produced  (  do  not  suppose  it  was  the  intention 
of  the  Act  of  1861  to  relieve.  Such  a  construction  would 
give  to  the  family  of  the  soldier  unlimited  command  of  the 
town  purse,  vnthout  regard  to  the  manner  in  which  they 
make  nee  of  its  bounty  y  and  without  the  danger  of  forfeiting 
,position  by  idleness,  recklessness  or  extravagance. 

It  seems  to  me  that  the  true  question  for  Court  and  jury 
to  determine  in  case  of  such  claims,  is — toas  the  need  the 
result  of  the  father's  absence  in  his  country's  service,  or  did 
it  originate  in  causes  which  would  have  probably  produced 
the  same  distress  and  need  of  relief  if  the  man  had  never 
enlisted  ? 

Since  1861,  the  Legislatiu*e  have  indicated  by  more  spe- 
cific enactments  the  amount  of  aid  which  towns  ou^t  to 
furnish  to  the  &milies  of  soldiers  by  way  of  additional  com- 
pensation for  their  services.  It  is  plain  that  pauper  disabil- 
ities should  never  be  incurred  by  reason  of  aid  furnished 
and  received  to  that  amount. 

When  it  exceeds  that  and  arise  from  some  other  cause  be? 
sides  the  father's  absence,  I  am  unable  to  perceive  why  one 
town  should  be  called  upon  to  support  another's  poor. 

Kent,  J.,  dissented. 
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Inhabitants  op  Milfobd  verms  Inhabitants  op  Orono. 

The  pnipose  of  §  1,  of  the  Act  of  1862»  c.  127,  was  to  extend  the  benefit  of 
the  Act  of  1861,  o.  63,  }  6,  to  all  in  the  serrice  of  the  XTnited  States  or  of 
the  State,  and  to  relieve,  to  the  extent  specified  in  the  Act,  cities,  towns  and 
plantations  from  their  liabilities  for  the  support  of  the  families  of  their  in- 
habitants in  such  service. 

Bj  thiiT  Act,  they  were  anthorized  and  obliged  to  render  aid  to  the  families  of 
1^  their  inhabitants,  who  were  actually  engaged  in  the  military  service  of 
the  United  States  or  of  this  State. 

No  recovery  can  be  had,  by  the  city,  town  or  plantation  so  furnishing  aid, 
against  the  city,  town  or  plantation,  where  such  inhabitant  may  have  his 
settlement. 

The  claim  for  suf^es  famished  under  this  Act  is  against  ^the  State,  as  provided 
therein  and  thereby. 

No  disabilities  are  imposed  upon  or  incurred  by  the  soldier  or  sailor  whose 
fiunilies  receive  such  aid,  nor  by  their  respective  families. 

Exceptions  from  the  ruling  of  Appleton,  C.  J,,  at  ^iai 
Pnus. 

L  H.  Billard,  for  the  plaintiff. 

J.  A.  Peters  <&  i\r.  Wilson^  for  the  defendants. 

The  facts  fully  appear  in  the  opinion  of  the  Court,  which 
was  drawn  up  by 

Appleton,  C.  J.  —  Stephen  G.  Inman  enlisted  as  a  sol- 
dier in  the  volunteer  army  of  the  United  States.  At  the 
time  of  his  enlistment  he  was  a  resident  of  Milford,  but  his 
settlement  was  in  Orono.  While  in  the  service,  his  family, 
being  in  actual  distress,  applied  to  the  overseers  of  the 
plaintiff  town  for  assistance,  which  they  duly  furnished,  and 
gave  notice  of  the  same  to  the  defendants,  who  declining 
to  pay  the  same,  this  suit  was  commenced. 

The  relief  was  furnished  while  the  Act  of  1862,  c.  127, 

§  1,  was  in  force,  which  is  in  these  words — "The  cities, 

towns  and  plantations  in  this  State  are  hereby  severally  em- 

po'wered  to  raise,  by  taxation  or  otherwise,  to  be  applied  to 

Vol.  l.  67 
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aid  in  the  support  of  the  wife  or  dependent  mother,  &ther 
or  sister,  or  minor  children,  being  inhabitants  of  such  city, 
town  or  plantation,  of  any  soldier,  sailor  or  marine,  who 
may  be  acttmlly  engaged  in  the  military  or  naval  service  of 
the  United  States  or  of  this  State,  in  any  recognized  com- 
pany, battalion  or  regiment  of  this  State,  or  on  board  of 
any  armed  vessel  of  the  United  States,  during  the  present 
rebellion.  The  money  so  raised,  to  be  expended  under  the 
direction  of  the  municipal  authorities  of  said  cities,  towns 
and  plantations,  as  the  exigencies  of  the  persons  for  whose 
benefit  it  was  intended  may  severally  require,  for  the  rdief 
of  actual  distress.  And  such  aid  may,  at  the  discretion  of 
any  city,  town  or  plantation,  be  contimied  to  the  family  of 
any  soldier,  sailer  or  marine  killed  in  battle,  or  by  the  casu- 
alties of  war,  or  who  may  be  discharged  from  service  in 
consequence  of  any  disability  resulting  from  the  casualties 
of  war,  and  not  from  his  own  fault,  for  a  period  not  exceed- 
ing one  year  after  such  death  or  discharge,  provided,  in 
case  of  such  discharge,  he  shall  not  sooner  recover  from 
such  disability." 

By  §  2,  a  portion  of  the  money  so  applied  was  to  be  re- 
imbursed from  the  State  treasury  to  the  city,  town  or  plan- 
tation furnishing  the  aid  referred  to  in  the  preceding  section. 

By  §  6,  "No  pauper  disabilities  shall  be  created  by  rea- 
son of  receiving  the  aid  provided  for  in  this  Act." 

By  the  pauper  law,  as  established  prior  to  the  Act  under 
consideration,  towns  and  cities  were  obliged  to  relieve  all 
persons  destitute  within  their  limits,  with  a  right  of  recla- 
mation, when  those  relieved  had  a  settlement  elsewhere, 
against  the  towns  where  such  settlement  might  be.  No 
special  legislation,  therefore,  was  necessary,  for  the  purpose 
of  enabling  towns  to  relieve  the  families  of  destitute  sol- 
diers ; — but  it  was,  if  the  Legislature  designed  to  prevent 
such  relief  from  imposing  upon  those  relieved  the  disabili- 
ties of  pauperism. 

The  Act  of  1861,  c.  63,  provided  only  for  tliose  enlist- 
ed in  the  ten  regiments  therein  referred  to, — and  enabled 
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towns  to  relieve  the  families  of  those  enlisted  therein,  with- 
out their  incurring  any  disabilities.  But  there  were  many 
in  the  service  in  1862,  on  land  and  sea,  who  were  not  in- 
cluded within  its  tenns.  That  Act  imposed  the  burden  of 
relieving  upon  the  towns  and  cities  where  the  volunteers, 
whose  families  were  relieved,  should  reside  at  the  time  of 
their  enlistment,  irrespective  of  the  question  of  their  settle- 
ment. The  Act  of  1862,  c.  127,  was  enacted  to  extend  the 
benefits  of  the  Act  of  1861,  c.  63,  to  all  in  the  service  of 
the  government  of  the  United  States,  and  to  relieve  cities 
and  towns  from  the  burden  of  relieving  the  class  of  desti- 
tute persons  therein  enumerated,  and  to  impose  it  upon  the 
whole  State,  upon  a  compliance  on  the  part  of  the  cities, 
towns  and  plantations,  relieving,  with  its  conditions.  It 
was  not  the  intention  that  cities,  towns  and  plantations, 
should  recover  in  any  case  for  such  relief,  but  that  they 
should  in  all  cases  receive  remuneration  from  the  State,  to 
the  extent  provided  in  the  Act. 

If  the  first  section  left  it  at  the  election  of  towns  to  re- 
lieve in  accordance  with  its  provisions,  the  Act  might  be  of 
no  eflfect.  If  they  may  relieve  under  it  or  not — then  all 
cities  and  towns  may  decline  to  relieve  under  it,  and  the  Act 
thereby  become  repealed — and  all  families  of  volunteers 
relieved,  by  the  fact  of  receiving  relief,  are  made  subject  to 
the  disabilities  of  pauperism. 

If*  it  be  optional  with  cities,  towns  and  plantations, 
whether  they  shall  relieve  persons  destitute  who  are  within 
its  provisions,  then  if  the  town  of  Orono  should  relieve  all 
the  destitute  families  of  its  resident  volunteers,  under  the 
first  section,  and  the  town  of  Milford  should  relieve  none, 
but  should  so  relieve  that  it  may  recover  compensation  /or 
the  amount  furnished  of  the  defendants  under  the  general 
pauper  law,  as  they  claim  to  do,  then,  in  such  case,  Orono 
would  be  compelled  to  bear  its  share  of  the  general  burden 
of  the  State,  as  well  as  its  particular  and  special  liability  to 
the  plaintiffs,  for  the  amount  advanced  by  them  to  the  desti- 
tute families  of  volunteers  having  a  settlement  in  the  de- 
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fendant  town.  The  defendants  wotild  be  obliged  to  p^y  th« 
plaintifis  without  any  remuneration  therefor  from  the  State, 
for  this  right  is  specially  confined  to  cities  and  towns  who 
relieve  the  destitute  families  of  their  iij^bitants,  who  may 
have  volunteered)  and  Inman,  when  enlisted,  was  not  an  ior 
habitant*  of  Orono,  and  that  town  could  not  receive  from 
the  State  remuneration  for  the  fynount  the  plaintiffs  might 
recover  for  the  support  of  his  family.  The  statute  intended 
all  cities,  towns  and  plantations,  should  support  the  destitute 
families  of  all  inhabitants  volunteering,  irrespective  of  their 
settlement,  and  receive  the  amount  furnished  from  ihe  State. 
If  the  construction  contended  for  were  to  prevail,  one  town 
could  impose  an  unequal  burden  upon  another,  without  the 
latter  being  able  to  recover  it  back,  and  at  the  same  time 
escape  its  own  just  share  of  taxation, — for  tiie  amount  re- 
covered, in  such  case,  would  not  be  included  in  the  tax  of 
the  State,  but  would  entirely  fall  on  the  town  against  whidi 
the  recovery  was  had. 

It  is  obvious,  too,  that  this  law  is  general,  applicable  to  all 
cities,  towns  and  plantations,  and  that  ho  right  is  any  where 
given  for  any  city  or  town  or  plantation  to  escape  its  pro- 
visions. If  the  right  of  election  were  given,  it  would  cease 
to  be  a  law — if  its  enactment  might  be  disregarded  by  any 
city  or  town  so  choosing. 

It  is  insisted  that  this  law  is  not  mandatory.  It  was 
passed  tor  the  purpose  of  encouraging  enlistments,  and,  as 
it  sets  forth,  *^  in  aid  of  the  families  of  volunteers."  But,  if 
not  obligatory,  if  not  mandatory,  it  is  entirely  inoperative 
or  may  be  made  so.  The  general  rule  in  the  construction 
of  statutes,  is,  that  when  a  public  body  is  clothed  with 
power,  and  furnished  with  means  to  do  an  act  required  by 
the  public  interests,  the  execution  of  that  power  may  be  in- 
sisted upon  as  a  duty,  though  the  statute  conferring  be  only 
permissive  in  its  terms.  The  reasoning  of  Nelson,  C.  J., 
in  the  Mayor ^  <fec.,  of  New  York  v.  Furze^  3  Hill,  612, 
is  entirely  applicable  to  the  statute  under  consideration. 
^'This  statute,"  he  remarks,  referring  to  the  one,  the  oon- 
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Btruction  of  which  the  Oourt  was  called  on  to  determine, 
"is  one  of  public  concern,  relating  exclusively  to  the  public 
welfare ;  and  though  permissive  mainly  in  its  terms,  it  must 
be  regarded,  upon  well  settled  rules  of  construction,  as  im^ 
peratvve  and  peremptorj  upon  the  corporation.  When  the 
public  interest  ca^s  for  the  execution  of  the  pbtrer  thus 
conferred,  the  defendants  are  not  at  liberty  arbitrarily  to 
withhold  it.  The  exercise  of  the  power  becomes  then  a 
duty,  which  the  corporation  are  bound  to  ftilfil.  In  the 
oase  of  the  King  v.  Inhabitants  of  Derby ^  (Skinner,  470,) 
a  motion  was  made  to  quash  an  indictment  found  against  tlie 
inhabitants  for  refusing  to  meet  and  make  a  rate  to  pay  the 
constable's  tax.  The  ground  taken  for  the  motion  was, 
that  the  statute  was  not  imperative,  but  merely  "they  may 
meet,"  &c.  The  C!ourt,  however,  said,  may  in  the  case  of 
a  public  officer  is  equivalent  to  sJiall;  and  if  he  does  not  do 
it  (the  act  required,)  he  shall  be  punished,  &c.  The  same 
principle  was  also  held  in  the  case  of  the  King  v.  Barlow, 
(2  Salk.,  609)  (Carthew,  S.  C,  293)  when  church  wardens 
were  indicted  for  not  making  a  rate  or  assessment  under  14 
Oar.  2,  c.  12,  §  18,  The  statute  said,  ^Uhey  shall  have  power 
and  authority  to  make  a  raie,^  &c. ;  and  it  was  insisted, 
they  were  simply  invested  with  a  power  to  do  the  act,  but 
were  under  no  obligation  or  duty  to  perform  it  as  to  render 
them  punishable  for  neglecting  it.  The  Court  held  other- 
wise ;  observing  that,  "where  a  statute  directs  the  doing  of 
a  thing  for  the  sake  of  justice  or  the  public  good,  the  word 
may  is  the  same  as  "shall."  And  it  was  added,  tliat  when 
a  statute  says  "the  sheriff  may  take  bail,  this  is  construed 
he  shall,  for  he  is  compelled  to  do  so. —  (See  also  Comb. 
220,  BlachweWs  case,  1  Vem.  153,  and  note  (1).  The 
People  V.  Cofporation  of  Albany,  11  Wend.,  530 ;  Attorney 
General  v.  Lock,  3  Atk.,  166 ;  Stumper  v.  Miller,  id.  212 ; 
Newburg  Township  Co.  v.  Miller,  5  Johns.  Ch.,  113 ;  Mal- 
colm V.  Rogers,  5  Cow.,  188.)  The  inference  deducible 
from  the  various  cases  on  this  subject  seems  to  be,  that  when 
a  public  body  or  officer  has  been  clothed  by  statute  with 
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power  to  do  an  act  which  concerns  the  public  interest,  or 
the  right  of  third  persons,  the  execution  of  the  power  may 
be  insisted  upon  as  a  duty^  though  the  phraseology  of  the 
statute  be  permissive  merely y  and  not  peremptory." 

It  was  the  duty  of  the  plaintiff  town  "to  raise  money  by 
taxation-or  otherwise  "  to  aid  in  the  supj3ort  of  the  ftunily 
of  Inman.  They  have  done  this  in  some  way,  for  they 
have  furnished  it  supplies  for  which  they  claim  to  recover  of 
the  defendants.  This  they  cannot  do.  Their  only  claim  for 
reimbursement  was  against  the  State.  —  Veazie  v.  China^ 
ante,  p.  518.  Exceptions  overruled. 

Cutting,  Walton,  Dantobth  and  Babrows,  JJ.,  con- 
curred. 
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COUNTY  OF  CUMBERLAND. 


Sarah  S.  Eldeb,  in  Equity^  verms  Boscoe  G.  Elder 

i&  als. 

A  man  died,  leaving  children  of  age,  and  cliildren  nnder  age.  By  his  will,  he 
directed  that  the  <*  income"  of  his  estate  should  be  applied,  under  the  **  con- 
trol and  management*'  of  his  widow,  as  executrix  and  trustee,  to  provide 
support  and  furnish  a  home  for  his  minor  children  until  a  period  named,  so 
that  they  should  have  **  the  same  privilege  and  assistance  the  older  children 
had  enjoyed*'  in  his  lifetime.  And  the  remainder  of  the  estate,  after  pay- 
ing a  legacy,  he  directed  to  be  divided  equally  amongst  all  his  children,  at 
the  end  of  the  period.  But  the  annual  income  proved  inadequate  for  the 
purposes  expressed  by  the  testator.  It  was  heldj  that  a  Ck>urt  of  Equity  * 
may  give  relief  by  ordering  a  sale  of  part  of  the  estate,  for  the  purpose  of 
adding  to  the  income,  and  fulfilling  the  intention  of  the  testator. 

li  ieems,  that  this  may  be  done,  not  only  in  cases  where  it  is  the  future  estate 
of  the  beneficiaries  alone  which  will  thereby  be  broken  in  upon,  but  even 
where  the  future  estate  of  others  will  be  diminished,  to  supply  the  present 
need  of  the  beneficiaries. 

Bill  in  Equttt.  The  bill  states  that  the  plaintiff  is  the 
widow  of  Samuel  Elder  of  Portland,  who  died  Oct.  15, 
1856,  leaving  a  will  and  codicil,  which  were  duly  proved  in 
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December,  1856.  Among  the  provisions  of  the  will  and 
codicil  are  the  following : — 

From  the  will : — ''I,  having  a  family  of  wife  and  children, 
whom  I  have  kept  togetiiier  until  some  of  my  children  have 
arrived  to  the  age  of  twenty-one  years,  and  capable  of  sup- 
porting themselves,  and  wishing  that  my  minor  children 
may  have  the  same  privilege  and  assistance  that  the  older 
children  have  enjoyed,  my  will  is, — that  the  property  I  may 
have  shall  continue  undivided  until  my  youngest  child  shall 
become  twenty-one  years  old ;  that  my  dwelling  shall  con- 
tinue during  this  time  a  home  for  tiiie  family  I  may  leave,  as 
it  has  been  heretofore  for  myself  and  family ;  and  that  ihe 
income  of  such  estate  as  I  may  leave  be  appropriated  to  the 
assistance  and  support  of  the  minor  children  that  shall  re- 
main at  home  until  they  all  arrive  to  the  age  of  twenty-one 
years. 

"And  my  will  further  is,  that  my  said  wife,  should  she 
outlive  me,  should  have  the  control  and  management  of  my 
said  property,  and  appropriate  the  income  to  the  support  of 
the  family  as  above  said." 

From  the  codicil: — "I  hereby  so  far  alter  my  witliin 
written  will  and  testament,  as  that  the  division  of  my  estate, 
among  my  heits  as  aforesaid,  shall  take  place  in  the  year  of 
our  Loixl  1867,  on  or  after  the  sixteenth  day  of  June  in  said 
year,  instead  of  the  tinie  named  in  said  instrument,  in  which 
said  year  (1867)  my  son  Samuel  shall  be  twenty-one  years 
of  age,  and,  in  addition  to  the  other  provisions  in  my  said 
will,  I  hereby  bequeath  unto  my  son  Charles,  the  only  issue 
by  my  second  wife,  (on  account  of  his  youth,)  the  sum  of 
two  hundred  dollars,  to  be  paid  from  my  estate  in  the  year 
aforesaid,  which  said  sum  shall  then  be  put  at  interest  for 
the  benefit  of  said  Charles,  he  not  to  come  into  possession 
of  the  same  until  he  shall  arrive  at  the  age  of  twenty-one 
years ;  tlie  remainder  of  my  estate  to  be  divided  equally 
among  all  my  children,  induding  my  said  son  Charles; 
but,  should  the  said  Charles  die  before  the  said  sixteenth 
day  of  June,  then  and  in  that  case,  the  aforesaid  sum,  be- 
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queathed  as  above  to  the  said  Charles,  shall  be  equally 
divided  among  the  children  by  my  first  wife." 

The  plaintiff  gave  bond  as  executrix,  and  afterwards  as 
testamentary  Irustee  under  the  will. 

The  whole  estate  of  the  testator  was  appraised  at  $7589,44, 
of  which  $6800  was  real  estate,  including  one  parcel  sub- 
ject to  a  mortgage  of  $500.  The  debts  of  the  testator,  in- 
cluding the  mortgage,  amounted  to  about  $1050. 

The  testator  left  the  following  children :  Roscoe  C  Elder 
of  Boston,  Mass.,  and  Jane,  wife  of  Samuel  Pierce  of  Port- 
land, both  of  whom  were  of  age  at  the  time  of  his  decease ; 
Joseph  P.,  bom  March,  1839;  Leonard,  born  February, 
1842;  Sarah,  bom  August,  1844;  Samuel,  born  June, 
1846;  and  Charles,  born  February,  1856,  the  last  named 
only  being  the  child  of  the  plaintiff. 

The  real  estate  consisted  of  two  house  lots  and  houses 
thereon  in  Portland,  one  a  double  tenement,  in  one  of  which 
the  fSEtmily  continued  to  live.  On  the  single  house,, expen- 
sive repairs  had  to  be  made  after  the  testator's  death,  in 
order  to  put  it  in  such  a  condition  as  to  derive  an  income 
£rom  it. 

The  pl^ntiff  alleges  that  the  largest  annual  income  she 
was  able  to  derive  fi*om  the  estate  has  not  amounted  to  $350 
a  year;  that  she  has,  since  her  husband's  decease,  main- 
tained a  home  for  his  minor  children,  and  has  paid  more 
than  $200  of  the  debts  of  the  testator,  leaving  more  than 
$300  still  unpaid,  beside  the  mortgage  debt.  In  doing  this, 
she  has  incurred  debts  on  her  own  account. 

The  plaintiff  furthff  alleges  that  she  has  no  property  in 
her  own  right,  aside  from  her  beneficial  interest  in  the  estate 
of  the  testator,  except  a  small  parcel  of  real  estate  in  Port- 
land, yielding  a  nett  annual  income  of  about  $150 ;  that  she 
has  living  four  children  by  her  former  husband,  B.  B.  Kim- 
ball, two  of  whom  are  minors,  and  dependent  on  her  for 
support. 

She  further  alleges  that,  notwithstanding  the  will  and 
codicil  contained  no  specific  devise  to  herself,  she  has  never 
Vol.  l.  68 
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waived  the  prorbions  thereof  on  her  own  account,  nor 
claimed  dower,  nor  any  allowance  or  other  personal  benefit 
out  of  the  estate  to  her  separate  use. 

Finding,  after  using  her  utmost  endeavors,  the  income  of 
the  estate  to  be  wholly  inadequate  to  pay  the  debts  and  sup- 
port the  minor  diildren  of  the  testator,  and .  that  her  oomr 
fort  and  even  her  health  are  affected  by  the  continual  anxiety 
she  suffers,  the  plaintiff  brings  this  bill  for  relief,  praying 
the  Court,  in  the  exercise  of  its  jurisdiction  over  trusts  and 
trust  estates,  to  instruct  the  plaintiff,  as  testamentary  trustee, 
in  what  manner  she  shall  execute  the  trusts  confided  to  her, 
so  as  to  accomplish,  as  well  as  may  be,  the  intentions  of  the 
testator. 

The  bill  was  filed  January  term,  1860. 

The  respondents  entered  a  general  demurrer^  and  tlie 
plaintiff  joined  issue. 

Baimes  &  Talbot^  for  the  plaintiff. 

I.  The  Court  has  jurisdiction  of  the  case.  R.  S.,  c.  68, 
§§  9  and  10;  c.  77,  §  8. 

n.  In  the  construction  of  a  will,  the  intention  of  the  tes- 
tator, as  discoverable  from  the  whole  will,  is  to  be  effec- 
tuated, if  it  can  be  done  consistently  with  the  established 
rules  of  law.  Fisk  v.  Keene^  35  Maine,  349 ;  Deering  v. 
Adams^  37  Maine,  264 ;  Shaw  v.  Hussey^  41  Maine,  495 ; 
Doane  v.  Holbrooke  42  Maine,  72.  For  emphasis,  Hawley 
V.  Northampton^  8  Mass.,  3. 

The  general  intent  here  is  plain :  see  the  first  sentence  in 
the  body  of  the  will.  This,  even  jf^  there  be  a  conflicting 
particular  intent,  must  govern.  '       ^  , 

Courts  of  equity  have  widened  the  nieaning  of  the  word 
"income."  Ivy  v.  Gilbert^  2  Piere  Williams,  19;  Sheldon 
&  ux.  V.  Dormer^  2  Vernon,  310 ;  Heycock  v.  Heycock^  1 
Vernon,  256 ;  Jackson  v.  Fernanda  2  Vernon,  424 ;  1 
Vesey,  jr.,  (Sumner's  ed.,)  234,  note. 

The  present  will  is  within  the  limitation  of  this  rule  as 
laid  down  by  Courts.  loy  r.  Oilbert^  ubi  supra;  MtUs  v. 
BankSj  3  P.  Williams,  6. 
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These  cases  show  the  liberality  of  the  Courts,  especially 
towards  children  of  a  testator.     So  do  the  following :  — 

1st.  So  &r  as  to  permit  the  future  estate  of  a  beneficiary 
to  be  broken  in  upon  for  his  present  benefit  against  or  with- 
out tj^e  direction  of  the  testator.  Barlow  v.  Gfrant^  1  Ver- 
non, 255 ;  Harvey  v.  Harvey ^  2  P.  Williams,  21,  and  cases 
cited;  GhreemoeU  v.  Gfreemoellj  5  Vesey,  jr.,  194,  and  note.; 
CoUis  V.  Blackburn^  9  Vesey,  jr.,  470;  Firman  v.  Oreen^ 
10  Vesey,  jr.,  45 ;  Aynsvoorth  v.  PratcheU^  13  Vesey,  jr., 
321. 

2.  So  far  as  to  permit  the  future  estate  of  others  to  be  di- 
minished, for  the  present  benefit  of  the  beneficiary,  against 
or  without  direction.  Trajfford  v.  AshtoUy  1  P.  Williams, 
416 ;  also,  Ja^ckson  v.  Ferrand^  vbi  supra. 

In  the  case  at  bar,  the  support  must  be  furnished  in  a 
given  time,  and  therefore  the  arguments  for  the  bill  take  the 
full  force  of  Trafford  v.  Askton. 

This  case  rests  upon  all  the  strongest  reasons  that  are  to 
be  found  as  supports  of  the  decisions  cited.  This,  so  far  as 
the  minor  children  are  concerned. 

Beyond  this,  the  widow,  orator  (executrix  and  trustee)  is 
entitled  to  her  own  subsistence,  as  well  as  to  relief  from  a 
task  too  onerous  and  perplexing  for  her  to  bear. 

in.  There  is  no  limiting  particular  intent  in  this  will. 
The  words  which  might  be  so  construed,  are  words  of  in- 
adequate expression  of  the  one  single  intent  of  the  testator 
clearly  made  manifest  in  the  opening  sentence  of  the  will. 

Fessenden  <&  Butler ^  for  the  respondents. 

It  is  not  deilied,  that,  in  cases  of  difficulty,  of  doubtful 
construction  of  wills,  &c.,  and  where  tiiere  ar^  conflicting 
claims,  the  direction  and  protection  of  a  Court  of  equity 
may  be  sought  and  obtained,  by  a  trustee.  But  this  presents 
no  such  case. 

The  facts  are  simply,  that  the  testator  died  leaving  some 
$6000  clear  of  debt,  mostly  in  houses  in  Portland.  The 
leading  object,  or  at  least  one  of  the  leading  objects  of  his 
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will,  beyond  question,  was  that  this  property  should  remain 
undivided  for  a  term  of  years.  His  wife,  the  plaintiff,  is  to 
hare  the  management  and  control  thereof  until  divided,  and 
he  directs  that  the  income  shall  be  appropriated  to  the  assist- 
ance and  support  of  Us  minor  children  remaining  at  hpme. 

He  makes  no  provision  whatever  for  the  appropriation  of 
any  part  of  the  propertT/  itself  towards  such  assistance  and 
support,  but  only  the  income. 

The  plaintiff,  according  to  the  allegations  in  the  bill, 
besides  occupying  one  house  in  which  the  testator  resided 
while  alive,  derives  some  $350  income  from  the  other  tene- 
ments, which  certainly  is  as  much  as  is  generally  derived 
from  property  of  the  kind. 

Now  a  Court  of  equity  cannot  reform  this  will,  although 
it  may  be  a  foolish  one.  It  cannot  increase  the  testator's 
boimty.  Where  he  has  only  given  the  income,  the  Court 
cannot  give  the  principal  or  any  part  thereof  in  addition. 

There  is  nothing  to  show  that  the  testator  supposed  that 
the  income  derived  from  the  estate  would  be  sufficient  for 
the  entire  support  of  the  children  remaining  at  home,  with- 
out exertion  on  their  part  or  that  of  the  plaintiff;  and  if  he 
did  so  suppose,  and  the  event  has  proved  that  he  erred  in 
judgment,  that  cannot  alter  the  terms  of  the  will. 

The  attention  of  the  Court  is  called  to  the  fact,  that,  from 
the  ages  of  the  minor  children,  as  stated  in  the  bill,  all  but 
one  can  contribute  at  least  to  his  or  her  own  support,  one 
having  arrived  at  his  majority  since  the  bill  was  filed. 

It  will  not  be  contended,  that  the  Court  has  power  to  re- 
lieve the  plaintiff  from  her  indiscretion,  if,  any  such  there 
has  been,  in  not  waiving  the  provisions  of  the  will  and 
claiming  her  dower,  or  in  attempting  to  execute  it. 

The  plain  and  simple  duty  of  the  plaintiff  is  first  to  settle 
up  the  estate  in  the  Probate  Court,  and  pay  the  testator's 
debts,  which  she  has  not  yet  done,  and  then  to  manage  what 
property  is  left  prudently,  and  the  income  thereof  to  apply 
as  far  as  it  will  go  to  the  purposes  expressed  in  the  will.  If 
it  is  insufficient  for  those  purposes,  she  is  not  responsible. 
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Her  duty  is  to  apply  it,  so  far  as  it  vnU  go^  to  the  best  ad- 
vantage. 

The  case  then,  we  will  say  in  conclusion,  as  presented 
upon  the  plaintiff's  own  showing,  is  not  one  requiring  the 
interposition  and  direction  of  this  Court. 

There  is  no  uncertainty  as  to  the  construction  of  the  will. 
The  terms  are  plain,  although  the  provisions  are  not  such  as 
a  prudent  person  would  make. 

There  are  no  conflicting  claims. 

There  is  no  difficulty  as  to  the  management  of  the  trust 
property,  consisting  mostly  of  tenement  houses.  Ordinary 
prudence  will  dictate  how  they  should  be  managed. 

We  would  also  suggest  that  if  the  plaintiff  would  go  on 
and  settle  up  the  estate  fiilly  in  Probate  Court,  she  would 
find  in  the  process  a  solution  of  many  of  her  difficulties, 
and  get  rid  of  many  if  not  all  of  her  embarrassments.  See 
Barras  <&  al.  v.  KirMand  <6  aZ.,  8  Gray,  512.  The  at- 
tention of  the  Court  is  called  to  the  language  of  the  testa- 
tor, as  giving  his  reason  for  making  the  provisions  which  he 
did  in  his  will : — ^^and  wishing  that  my  minor  children  may 
have  the  same  privilege  and  assistance  that  the  other  children 
have  enjoyed.^ 

Now  the  testator  cannot  be  presumed  to  have  appropriated 
more  than  t?ie  income  of  his  property  to  the  support  of  his 
family  in  his  lifetime^  and  there  is  no  averment  in  tlie  bill 
to  that  effect ;  and  it  is  apparent  from  his  will  that  he  did 
not  mean  that  more  than  the  income  should  be  thus  appro- 
priated after  his  death  y — by  the  provisions  for  keeping  it 
undivided  so  long. 

The  opinion  of  the  Court  was  drawn  up  by 
GrOODENOW,  J. — The  demurrer  admits  the  facts  stated  in 
the  bill.  The  9th  and  10th  sections  of  c.  68,  R.  S.,  give 
this  Court  power  to  determine  all  matters  relating  to  testa- 
mentary trustees.  If  the  plaintiff  is  entitled  to  any  relief, 
it  is  a  case  within  the  jurisdiction  of  tlie  Court.  She  holds 
the  estate  in  trust,  not  only  for  herself,  but  for  aU  the  chil- 
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dren.  She  might  have  waived  the  provision  made  for  her 
in  the  will,  and  claimed  her  dower  in  the  real  estate,  and 
applied  to  the  Judge  of  Probate  for  an  allowance  from  the 
personal  estate.  This  might  have  been  better  for  her  thwi  ' 
to  have  abided  by  the  will.  She  deferred  to  what  she 
considered  the  better  judgment  of  her  husband.  He,  per- 
haps, made  the  same  mistake  that  thousands  had  done  be- 
fore him,  estimated  his  property  too  highly.  He  did  not 
consider  how  mtich  his  own  personal  services  would  be 
missed,  in  supporting  his  family  and  keeping  them  together; 
an  object,  manifestly,  very  near  his  heart.  But  he  did  not 
proportion  the  means  to  the  end. 

He  desired  all  his  children  to  share  equally,  after  provid- 
ing for  his  widow  and  paying  his  debts.  He  treated  the 
support  and  education  of  his  elder  children,  who  were  of 
age,  and  had  found  a  home  in  his  family  till  of  age,  as  ad- 
vancements, and  wished  all  his  minor  children  to  have  an 
equivalent  in  the  same  way,  by  having  a  home  in  his  family 
after  his  decease.  This  was  just  and  laudable.  His  estate, 
at  the  time  of  his  decease,  amounted  to  the  sum  of  $7589,44, 
the  real  estate  was  appraised  at  $6800,  a  portion  of  which 
was  encumbered  by  a  mortgage  of  $500,  and  is  still  so  en- 
cumbered. His  debts,  a|}  the  time  of  his  decease,  amount- 
ed to  $1050,  including  the  debt  secured  by  said  mortgage. 

He  left  two  children  of  age,  at  the  time  of  his  decease, 
and  five  under  age,  whose  ages  and  names  are  stated  in  the 
bill ;  Charles,  the  youngest  and  last  named,  is  the  son  of 
the  complainant ;  the  other  six  are  his  children  by  a  former 
wife.  The  real  estate  consisted  of  two  house  lots  with 
houses  thereon,  in  Portland,  one  of  the  houses  containing 
two  tenements.  Since  the  decease  of  the  testator  the  com- 
plainant has  been  obliged  to  make  expensive  and  indispensa^ 
ble  repairs  upon  the  single  dwellinghouse,  in  order  to  put 
the  same  into  a  tenantable  condition,  so  as  to  derive  any  in- 
come therefrom.  The  complainant,  out  of  such  means  as 
have  been  at  her  command,  and  by  incurring  new  debts  on 
her  own  account  therefor,  has  made  those  repairs,  and  has 
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also  paid,  of  the  debts  due  from  the  testator,  an  amount 
exceeding  tioo  hundred  dollars;  and  there  are  now  more 
than  three  hundred  dollars  of  the  proper  debts  of  the  testa- 
tor remaining  unpaid. 

Since  the  decease  of  the  testator  the  complainant  has  re- 
sided, and  now  continues  to  reside,  in  the  tenement  owned 
and  occupied  by  him  in  his  lifetime,  and  has*  thus  kept  and 
maintained  a  home  for  his  minor  children,  and  has  faithfully 
and  diligently  applied  all  the  available  income  of  the  estate 
towards  their  assistance  and  support,  as  required  by  the  tes- 
tamentary provisions  aforesaid,  and,  over  and  above  the 
amount  of  such  income,  has  incurred  debts  on  her  own 
account  for  their  support. 

The  complainant  fiirther  shows,  that  Peter  Elder  has  been 
duly  appointed  guardian  of  said  minor  children,  and  has 
accepted  the  trust,  but  that  said  minor  children  have  no 
property  or  estate  whatever,  to  her  knowledge,  other  thaji 
the  beneficial  estate  of  their  fether,  before  described ;  that 
she  is  seized  in  her  own  right  of  a  small  parcel  of  real  estate 
in  Portland,  which  usually  yields  a  net  income  of  about 
$150 ;  that  she  is  the  mother  of  four  children,  now  living, 
by  a  former  husband,  two  of  whom  are  minors  dependent 
on  her  for  their  support ;  that  she  had  not,  at  the  decease  of 
the  testator,  any  other  property,  and  has  not  now,  other 
tiian  her  interest  in  the  estate  of  the  testator ;  that  the  larg- 
est annual  income  which  she  has  been  able  to  derive  from  the 
productive  estate  of  her  testator,  has  not  amounted  to  the 
sum  of  $350 ;  and  that  she  does  not  believe  any  greater  in- 
come can  be  obtained  from  it.  She  avers  that  she  has  ex- 
erted herself  with  the  utmost  fidelity  and  diligence  to  carry 
out  the  testamentary  trusts,  and  has  practiced  all  reasonable 
economy ;  but  alleges  that  the  income  of  said  estate,  in  its 
best  condition,  is  wholly  inadequate  for  the  purpose ;  and 
that  her  efforts,  during  the  three  years  past,  to  maintain  the 
family,  and  discharge  the  other  burdens  imposed  upon  her, 
out  of  said  income,  have  involved  her  in  great  perplexity, 
anxiety  and  care,  destroying  her  comfort,  and  threatening 
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seriously  to  impair  her  health ;  that  she  has  never  waived 
the  provisions  made  for  her  in  the  will  and  codicil,  nor 
claimed  her  dower,  or  an  allowance,  or  other  personal  bene- 
fit out  of  said  estate  to  her  separate  use. 

These  are  the  material  facts,  admitted  by  the  demurrer. 
It  furnishes,  in  my  opinion,  a  strong  case  for  relief,  if  this 
Court  has  the  power  to  give  it. 

It  was  a  leading  object  with  the  testator,  thdt  his  family 
should  be  kept  together,  after  his  decease,  as  they  had  been 
in  his  lifetime ;  but  it  is  most  manifest  that  he  did  not  pro- 
vide the  adequate  means.  By  his  codicil,  he  provides  for  an 
earlier  division  of  the  estate  among  his  children,  by  some 
ten  years;  that  is,  when  Samuel  becomes  of  age,  in  June, 
1867,  instead  of  the  time  when  Charles,  the  youngest,  would 
become  of  age,  in  February,  1877.  But  as  Charles  would 
lose  thereby  the  benefit  of  a  home  for  some  ten  years,  which 
all  the  other  children  would  have  received,  he  gives  him, 
^on  account  of  his  youth,"  the  sum  of  two  hundred  dollars 
to  be  paid  from  his  estate,  in  the  year  1867,  to  be  put  at 
interest  for  his  benefit,  he  not  to  come  into  the  possession 
of  the  same  until  he  shall  arrive  at  the  age  of  twenty-one 
years.  This  sum  was  to  be  in  addition  to  his  distributive 
share  of  the  estate.  From  this,  we  may  understand  what 
the  testator  considered  the  pecuniary  value  to  each  child,  of 
the  privilege  of  a  home  at  his  mansion  house,  after  his  de- 
cease. K  the  property  should  be  finally  divided  in  1867, 
instead  of  1877,  Charles  would  lose  this  privilege,  for  about 
ten  years.  The  testator's  estimate  of  the  value  would  seem 
to  be  about  twenty  dollars  per  year. 

Joseph  P.,  was  born  in  March,  1839,  of  age,  March, 
1860;  Leonard,  bom  February,  1842,  of  age,  February, 
1863;  Sarah,  bom  August,  1844,  of  age,  August,  1865; 
Samuel,  bora  June,  1846,  of  age,  June,  1867 ;  Charles, 
bom  Febmary,  1856,  of  age,  February,  1877. 

The  three  oldest  children  have  received  the  full  benefit  of 
a  home,  till  they  were  of  age. 

The  four  youngest  are  minora^  according  to  their  respec- 
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tive  ages,  in  different  amounts.  Under  these  circumstances, 
what  would  the  testator  have  done,  if  he  could  speak?  If 
a  portion  of  the  estate  could  not  be  sold  to  meet  these  tm- 
perative  demands,  without  an  injury  to  the  sale  or  value  of 
the  residue,  he  would  probably  direct  the  whole  to  be  sold, 
and,  after  paying  all  the  debts  and  claims  upon  it,  and 
making  the  minor  children  equal  with  those  of  age,  have 
the  balance  divided  equally  among  all  the  children.  But, 
as  some  of  these  minors  may  die,  before  they  become  of 
age,  and  their  shares  fall  into  the  general  fund,  it  would  be 
more  in  conformity  with  the  intent  of  the  testator,  to  break 
in  upon  the  principal,  and  appropriate  only  so  much  of  it  as 
is  necessary  to  make  up  for  the  deficiency  of  the  income, 
and  as  far  as  possible  follow  out  the  design  of  the  testator, 
by  keeping  the  family  together.  Has  the  Court  the  power 
to  direct  the  trustee  to  accomplish  this? 

It  needs  no  citation  of  authorities  to  show,  that,  in  the 
construction  of  a  will,  the  intention  of  the  testator  is  to  be 
effectuated,  if  it  can  be  done  consistently  with  the  rules  of 
law. 

And  when  the  particular  intent  cannot  be  executed,  the 
general  intent  must  direct  the  construction.  8  Mass.,  3. 
The  first  sentence  in  the  will  under  consideration  discloses, 
unmistakably,  the  intention  of  the  testator.  "I,  having  a 
family  of  wife  and  children,  whom  I  have  kept  together, 
until  some  of  my  children  have  arrived  at  the  age  of  twenty- 
one  years  and  capable  of  supporting  themselves,  and  toish- 
ing  that  my  minor  children  may  have  the  same  privilege  and 
assistance^  that  the  older  children  Jiave  enjoyed^  my  will  iSy*^ 
dc.  The  ''income"  of  the  estate  left  by  the  testator  is  ap- 
propriated to  the  assistance  and  support  of  the  minors  that 
shall  remain  at  home.  ''The  natural  meaning  of  raising  a 
portion  by  rents,  issues  and  profits,  is  by  the  yearly  profits ; 
but,  to  prevent  an  inconvenience 9  the  word  profits  has,  in 
some  particular  instances,  been  extended  to.  any  profits 
which  the  land  will  yield  by  sale  or  mortgage."  2  Piere 
Williams,  19.  The  same  doctrine  is  held  in  Sheldon  <&  ux. 
Vol.  l.  69 
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V.  Dormer^  2  Vernon,  310^  In  Heycock  v.  Heycock^  1 
Vernon,  256,  "the  Lord  Keeper  declared,  ho  took  it  to  be 
the  law  of  this  Court,  that  where  there  is  a  devise  of  a  sum 
certain  to  be  raised  out  of  the  profits  of  lands ;  if  the  profits 
will  not  amount  to  raise  the  sum  Id  a  convenient  time,  the 
Court  vnll  decree  a  sale."  See  also,  Sumner's  edition  of 
Vesey,  jr.,  vol.  1,  p.  234,  and  cases  there  cited. 

It  was  manifestly  the  intention  of  the  testator,  '*  that  the 
privilege  and  assistance"  of  his  nrinor  children,  till  they 
should  be  able  to  support  themselves,  should  be  secured  by 
a  charge  on  the  estate,  before  any  division  should  be  made. 

There  is  a  doss  of  cases,  where  the  amount  ultimately  to 
go  to  the  beneficiary,  is,  under  the  direction  of  the  Court, 
to  be  broken  in  upon  for  his  necessary  advantage  meanwhile. 
Barlow  v.  Grant,  1  Vernon,  255.  "Upon  a  bill  for  £100, 
legacy  given  to  a  child,  the  defendant  insisted  upon  an  al- 
lowance of  £10  a  year,  for  keeping  the  legatee  at  school. 
It  was  objected  that  only  the  bare  interest  of  the  money 
ought  to  have  been  expended  in  his  education,  and  not  to 
have  sunk  the  principal,  as  in  this  case  the  defendant  had 
done.  But  the  Lord  Keeper  thought  it  fit  and  reasonable 
to  be  allowed,  and  said  the  money  laid  out  in  the  child's 
education  was  most  advantageous  and  beneficial  to  the  in- 
fant, and  therefore  he  should  make  no  scruple  in  breaking 
into  the  principal,  when  so  small  a  sum  was  devised  that  the 
interest  thereof  would  not  suffice  to  give  the  legatee  a  com- 
petent maintenance  and  education ;  but,  in  case  of  a  legacy 
of  a  £1000,  or  the  like,  then  it  might  be  reasonable  to  re- 
strain the  maintenance  to  the  interest  of  the  money."  See 
Harvey  v.  Harvey,  2  P.  Williams,  21.  The  Master  of  the 
Rolls  observed,  that  these  being  vested  legacies,  and  no  de- 
vise over,  it  would  be  extremely  hard  that  the  children 
starve,  when  entitled  to  so  considerable  legacies,  for  the 
sake  of  their  executors  or  administrators,  who,  in  case  of 
their  death,  would  have  the  said  legacies.  That,  in  this 
case,  the  Court  would  do  what,  in  common  presumption,  the 
father  if  living  would,  nay  ought  to  have  done,  which  was. 
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to  provide  necessaries  for  his  children.  That  a  Court  of 
equity  would  make  hard  shifts  for  the  provision  of  children, 
where  younger  children  were  left  destitute,  &c.  "Every 
one  must  suppose  it  to  have  been  the  intention  of  the  father, 
that  his  children  should  not  want  bread  during  their  infkncy." 

A  second  class  includes  those  cases  where  the  money  to  be 
expended  for  the  beneficiary,  is  taken  to  the  diminution  of 
that  amount  which  is  to  go  over  to  other  persons.  This  is 
a  case,  where,  by  granfing  a  sale  of  a  part  of  the  estate  to 
relieve  the  trustee  of  immediate  present  claims,  there  will 
be  a  diminution  of  the  amount  which  was  to  go  over  to  the 
minor  childen,  as  well  as  to  those  of  full  age.  See  Trafford 
V.  AshtoUy  1  P.  "Williams,  416.  '^The  questions  were,  first, 
whether  £8000  should  be  raised  otherwise  than  out  of  the 
yearly  rents  or  profits,  or  by  sale  or  mortgage."  It  was 
decreed  that  the  portions  should  be  raised  by  sale  or  mort- 
gage^  as  should  be  agreed  by  the  master  and  the  parties. 

The  testator  no  doubt  expected  that  his  minor  children 
would,  by  their  services,  contribute  something,  according  to 
their  respective  ages  and  ability,  towards  their  own  support 
or  maintenance.  Twenty  dollars  per  year,  would  be  a  sum 
entirely  inadequate  for  the  support  of  any  one  of  tiiem. 
The  complainant,  to  whose  care  they  wei*e  committed  by 
the  testator,  is  not  at  liberty  to  disregard  one  of  the  primary 
laws  of  nature.  That  she  did  not  waive  the  poor  provision 
made  for  her  in  the  will,  and  claim  her  dower  and  an  allow- 
ance out  of  the  person&l  estate,  and  thereby  greatly  diminish 
the  shares  of  the  children,  deserves  anything  but  reproach. 
If  relief  can  be  granted  in  any  form,  the  demuiTer  must  be 
overruled.  It  is  not  necessary  in  this  stage  of  the  case,  to 
indicate  the  "mode  and  measure." 

Upon  a  careful  consideration  of  the  case  I  have  arrived  at 
the  conclusion  that  relief  can  he  bad  consistently  with  the 
established  rules  of  law. 

Demun^er  overruled. — DefendarUs  to  answer. 

Tbnney,  C.  J.,  Appleton,  May. and  Davis,  JJ.,  concur- 
red. ♦ 
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Davis,  J. — It  is  apparent  that  the  primary  intention  of 
the  testator,  to  which  all  others  were  subsidiary,  was  that, 
during  the  minority  of  his  children,  his  dwelling  should  con- 
tinue to  be  a  home  for  his  family^  as  it  had  been  during  his 
own  lifetime.  To  carry  out  this  intention,  he  bequeathed 
the  "income"  of  his  property,  to  be  "under  the  control 
and  management  of  his  wife." 

According  to  the  case  stated  in  the  bill,  the  income  of  the 
property  is  not  sufficient  to  effectuate  this  intention  of  the 
testator,  unless  we  give  the  word  that  enlarged  meaning 
which  will  allow,  in  case  of  necessity,  »  portion  of  the  pro- 
perty to  be  sold.  Property  may  yield  an  income  by  a  sale ; 
and  it  will  be  no  violation  of  well  settled  principles  in 
equity  proceedings,  when  absolutely  necessary  in  order  to 
carry  out  the  purpose  of  the  testator,  to  give  the  word  that 
signification.  It  is  a  reasonable  presumption  that  he  in- 
tended, in  case  the  annual  rents  of  the  other  property,  be- 
sides the  dwellinghouse,  should  not  be  sufficient  to  provide 
a  home  for  the  children  during  their  minority,  that  a  por- 
tion of  it  should  be  sold  for  that  purpose. 

Such  being  the  construction  of  the  will,  the  execatrix, 
though  not  expressly  appointed  a  trustee  therein,  became 
such  by  virtue  of  its  provisions,  by  operation  of  law.  R. 
S.,  c.  68,  §  12;  c.  78,  §  8.  Having  given  the  bond  re- 
quired of  testamentary  trustees,  she  is  duly  authorized  to 
act  in  that  capacity.     Deering  v.  AdamSy  37  Maine,  264. 

Whether  the  complainant,  in  her  capacity  as  such  trustee, 
ought  to  be  authorized  to  sell  any  portion  of  the  property, 
cannot  be  finally  determined  at  this  stage  of  the  case. 
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Jabez  C.  Woodman  versus  York  and  Cumberland 
R.  R.  Company. 

Where  the  directors  of  a  corporation  had,  by  vote,  auihprized  the  treasurer  to 
procure  *<  a  seal  for  the  company,  bearing  the  title  of  the  corporation  with  the 
year  of  its  charter/'  and  scrip  issued  by  the  corporation,  duly  authorized  and 
signed,  bore  a  printed  impi^ssion  of  a  seal  with  the  title  and  date  inscribed^ 
and  contained  the  words,  « In  testimony  of  which  "  **  the  seal  of  said  com- 
pany," &c.,  is  ^*  hereunto  affixed,"  such  scrip  was  held  to  be  under  the  cor- 
porate seal,  and  that  an  action  of  covenant  broken  may  be  maintained  there- 
on. 

At  common  law,  **  the  impression  of  a  seal  is  not  a  seal,"  as  remarked  by  the 
Court  in  MUoheU  t.  Union  Life  InauraTtce  Co^  46  Maine,  104  ;  but,  under  the 
present  statutes,  bonds  issued  by  a  corporation  impressed  with  a  seal,  declared 
on  their  &ce  to  be  sealed,  and  accepted  as  such  by  the  holders,  are  deemed 
to  be  under  the  corporate  seal. 

On  an  agreed  statement  of  facts. 

This  T^as  an  action  of  covenant  broken,  to  recover  inter- 
est on  two  instruments  issued  by  the  defendants,  covenant- 
ing to  pay  the  bearer  one  thousand  dollars  (each)  in  twenty 
years,  with  interest  semi-annually.  They  were  dated  Feb. 
1,  1857,  signed  F.  O.  J.  Smith,  president,  and  Nathaniel  J. 
Herrick,  treasurer,  and  bore  a  printed  impression  of  a  seal 
inscribed  "York  and  Cumberland  Railroad  Company,  incor- 
porated July  30,  1846s"  It  was  admitted  that  no  interest 
had  ever  been  paid. 

It  appeared  that,  at  a  meeting  of  the  directors,  held  July 
27,  1848,  it  was  voted,  ''that  the  treasurer  be  authorized  to 
procure,  at  the  expense  of  the  company,  a  seal  for  the  com^ 
pany,  bearing  the  title  of  the  corporation,  with  the  year  of 
its  charter.** 

The  concluding  words  of  the  bonds  will  be  found  in  the 
opinion  of  the  Court.  No  defence  was  insisted  on,  except 
the  insufficiency  of  'the  seal. 

F.  O.  J.  /Smith  J  for  the  plaintiff. 

L.  JPiercSy  for  the  defendant,  cited  Mitchell  v.  Union 
Life  Insurance  Co.,  45  Maine,  105. 
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The  opinion  of  the  Court  was  drawn  up  by 

Cutting,  J.  —  The  only  question  here  presented  is, 
whether  the  instruments  declared  on  were  sealed  with  the 
corporate  seal.  Upon  an  examination  of  the  company's  au- 
thority to  issue  such  instruments,  it  appears,  that  the  obli- 
gations binding  them  and  authorized  to  be  issued  by  them 
or  their  legally  constituted  agents  under  the  construction 
contract,  were  invariably  denominated  bonds.  So  that  if 
such  instruments  are  not  bonds,  but  only  simple  contracts, 
then,  not  only  this  suit  must  fail,  but  all  paper  thus  issued 
by  the  agents  or  officers  of  the  con:^)any  might  possibly  be 
avoided  for  the  same  reason*  Mo'st  railroad  companies  by 
their  charters  have  been  authorized  to  issue  scrip,  which  is 
defined  to  be  an  evidence  of  indebtedness,  whether  under 
seal  or  otherwise.  But  here  under  the  contract  the  issuing 
of  bonds  was  only  authorized. 

The  instruments  imder  consideration  bear  upon  .their  face 
the  imprint  in  red  ink  of  what  purports  to  be  a  corporate 
seal,  "bearing  the  title  of  the  corporation  with  the  year  of 
its  charter,"  as  authorized  by  a  vote  of  the  directors,  und^ 
B.  S.  of  1841,  c.  76,  §  1,  which  makes  all  corporations 
capable,  among  other  things,  of  "having  a  common  seal, 
whk^  they  may  alter  at  pleasure." 

That  such  imprint  is  recognized  to  be  the  common  seal  of 
the  corporation  is  inferable  from  the  language  opposite, 
which  is  in  these  words — "In  testimony  of  which,  pursuant 
to  authority  vested  in  us  for  this  purpose,  by  the  directors 
of  said  company,  the  seal  of  said  company,  and  the  signa- 
tures of  the  president  and  treasurer  thereof  are  hereunto 
affixed,"  &c. 

Here  then  is  a  substance  affixed  to  the  instruments  more 
tenacious  than  wax  or  wafer,  adopted  and  declared  by  the 
company  to  be  their  seal,  and  we  know  of  no  decision  ib 
this  enlightened  age  which  declares  it  to  be  otherwise. 

It  is  trtie  that  in  Mitchell  v.  Union  Life  Ins.  Co.,  45 
Maine,  104,  where  it  appeared  that  "the  policy  had  upon  it 
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a  printed  impression  of  the  seal  of  the  company,"  the 
learned  Judge  is  reported  to  have  said  — "  The  impression 
•f  a  seal  is  not  a  seal."  At  common  law  he  was  unques- 
tionably correct,  where  a  seal  is  defined  to  be  —  ^^cera  tm- 
pressa,^^  and,  by  his  interpretation,  an  impression  on  papery 
ftnd  not  upon  waXy  would  be  no  seal.  Whereas  by  our  stat- 
ute it  is  provided  that  —  "In  all  cases,  in  which  the  seal  of 
any  Court  or  prMic  office  shall  be  required  to  be  affixed  to 
any  paper  issuing  therefrom,  the  word  seal  shall  be  con- 
strued to  mean  the  impression  of  such  official  seal  made  on 
paper  alone."  Besides,  in  the  case  cited,  it  did  not  appear 
that  the  contract  would  be  void  without  a  seal ;  that  the  de- 
fendants ever  adopted  such  impression  as  their  seal,  or  that 
their  agents  affixed  it  as  such. 

In  conclusion  we  would  remark,  in  the  language  of  CoM- 
8TOCK,  J.,  in  the  celebrated  case  of  Curtis  v.  Leavitty  1 
Smith,  90,  that — "The  corporate  seal  was  plainly  impressed 
on  the  bonds.  They  are  declared  on  their  face  to  be  sealed ; 
they  were  so  intended,  so  far  as  we  know ;  they  were  so 
accepted  by  the  holders  who  advanced  their  money  upon 
them,  and  so  we  must  hold  them  to  be." 

Defendants  defaulted. 

Appleton,  C.  J.,  Davis,  Kent  and  Walton,  JJ.,  con- 
curred. 
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R.  S.  of  1867,  c  51,  §  61,  and  the  nine  following  sections,  and  statute  of  1868, 
0.  30,  relative  **  to  trustees  of  railroads,"  and  regulating  tlie  proceedings  to 
be  had  when  a  railroad  has  been  conyeyed  to  trustees  for  the  use  of  the . 
bondholders,  apply  to  cases  where  the  trust,  the  trustee  and  the  cestui  que 
trust,  are  all  created  by  one  and  the  same  deed,  and  not  to  a  case  where  a 
mortgage  is  made  to  an  indlyidual,  to  secure  him  and  his  assigns  who  may 
subsequently  become  holders  of  bonds  to  be  issued  by  him. 

Should  such  a  mortgagee  transfer  any  part  of  the  bonds,  he  would  hold  the 
mortgaged  estate^  as  mortgagee  for  the  part  not  transferred,  and  as  trustee 
for  the  holders  of  the  portion  transferred,  j^recisely  as  any  mortgagee  would 
do  under  similar  circumstances.  But  neither  before  nor  after  such  transfer, 
would  he  be  snch  a  trustee  as  the  statutes  referred  to  contemplated. 

The  statutes  referred  to  contemplate  a  deed  of  trust,  and  such  a  mortgage  as 
has  been  described  is  not  within  the  letter  or  the  spirit  of  their  provisions. 

In  such  a  case,  the  election  of  trustees  in  place  of  the  original  mortgagee, 
made  at  a  meeting  of  the  bondholders  called  for  the  purpose  of  foreclosing 
the  mortgage,  was  unauthorized  by  the  statutes. 

On  exceptions  to  the  ruling  of  Davis,  J. 

This  case  came  before  the  Court  at  Jfzsi  JPrius,  upon  a 
motion  that  the  proceedings  of  a  meeting  of  bond  holders 
of  York  and  Cumberland  Railroad  Company,  be  ratified  and 
confirmed. 

It  appeared  that  the  company  by  thqir  president  and 
treasurer  and  with  their  corporate  seal  aflixed,  on  Feb.  6, 
1851,  in  consideration  of  a  contract  made  with  them  by 
John  G.  Myers  of  Portland,  conveyed  to  "the  said  Myers 
and  his  assigns,  who  shall  become  the  holders,  of  the  bonds, 
and  coupons  hereinafter  mentioned,  each  in  the  ratio  of  the 
bonds  so  held  by  him,  the  franchise  of  said  corporation  with 
all  its  privileges  and  immunities,  as  the  same  exists  by  vir- 
tue of  said  Act  of  incorporation  and  the  laws  of  said 
State,  together  with  all  personal  and  real  property,  and 
rights  of  way  of  said  corporation,  however  situated  and 
bounded,  and  as  the  same  has  been  or  may  be  purchased, 
within  the  counties  of  York  and  Cumberland,  and  for  a 
more  particular  description  of  which,  reference  is  hereby 
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made  to  the  registry  of  deeds  in  said  counties  and  the  re- 
cords of  said  corporation,  together  with  all  the  buildings  that 
are  or  may  be  situated  on  said  premises,  excepting  only  the 
depot  and  lot  of  land  whereon  the  same  stands,  situated  in 
the  city  of  Portland,  but  meaning  to  include  herein  all  iron 
rails,  road  bed,  track  and  other  structures,  of  said  corpora- 
tion, now  completed  or  in  the  process  of  being  furnished 
and  constructed,  or  that  may  be  acquired,  and  as  the  same 
shall  be  when  finished,  be  the  same  more  or  less,  and 
throughout  the  whole  line  of  said  road,  and  including  all 
cars,  engines  and  furniture,  that  have  been  or  may  be  pur- 
chased by  said  company. 

'^To  have  and  to  hold  the  aforegranted  and  bargained 
premises,  with  all  the  privileges  and  appurtenances  thereof, 
to  the  said  Myers,  his  heirs  and  assigns,  and  to  the  holders 
of  said  bonds  and  coupons,  to  their  use  and  behoof  forever. 
And  we  do  covenant  with  the  said  ISfyers  for  and  in  behalf 
of  said  corporation,  and  by  authority  aforesaid,  and  with 
his  heirs  and  assigns  and  the  holders  of  said  bonds,  which 
are  hereby  recognized  as  trs(nsferable  by  delivery  only,  that 
said  corporation  is  lawfully  seized  in  fee  of  the  premises, 
that  they  |tre  free  of  all  incumbrances,  that  it  has  good 
right  to  sell  and  convey  the  same  to  the  said  Myers  and  to 
the  holders  of  said  bonds  in  manner  aforesaid,  and  by  these 
presents  and  to  hold  as  aforesaid,  and  that  said  corporation 
shall  and  will  warrant  and  defend  the  same  to  the  said 
grantees  forever,  against  the  lawful  claims  and  demands  of 
all  persons. 

^Provided  nevertheless^  that  if  said  corporation  or  their 
agents  or  assigns,  pay  to  the  said  Myers  or  his  assigns,  who 
shall  become  the  holder  or  holders  thereof,  the  amounts 
specified  in  the  several  bonds  and  coupons  for  interest  per- 
taining thereto,  that  shall  be  issued  concurrently  with  these 
presents,  and  such  also  as  shall  hereafter  be  issued  by  the 
directors  of  said  corporation,  according  to  and  to  satisfy  the 
terms  of  the  contract  existing  between  said  corporation  and 
said  Myers,  bearing  date  the  fifth  day  of  August,  A.  D. 
Vol.  l.  70 
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1850,  and  as  modified  in  writing  on  the  sixth  day  of  Febru- 
ary, A.  D.  1851,  for  the  construction  and  equipment  of  said 
.  raik'oad,  as  by  reference  to  said  contract  and  the  records  of 
said  company  will  fully  s^pear ;  each  of  said  bonds  being 
numbered  consecutively,  from  one  to  the  sum  total  thereof, 
requisite  for  the  completion  of  said  road,  according  to  said 
contract,  and  eadi  being  issued  only  by  the  previous  spe- 
cific vote  thereof  of  the  said  directors,  at  their  meeting  duly 
notified ;  and  if  said  payments  shall  be  made,  as  the  same 
shall  respectively  become  due,  according  to  the  terms  of 
said  bonds  and  coupons ;  and  if  said  contract  shall  also  be 
fully  performed  by  said  corporation,  in.  all  other  respects, 
then  this  deed  shall  be  null  and  void  thereafter,  otherwise 
the  same  shall  remain  good  imd  in  full  force. 

*^  And  it  is  further  provided  and  a  condition  of  this  deed, 
that  the  possession  and  usee  of  said  premises  shall  at  all 
times  remain  in  the  sai^  grantors,  so  long  as  payment  shall 
be  made  promptly  and  in  good  faith  by  said  grantors,  of 
said  several  bonds  and  of  the  coupons  pertaining  thereto  as 
the  same  shall  become  due  or  payable,  but  upon  &ilure 
thereof  for  the  term  of  sixty  days,  the  holder  of  said  bonds 
or  of  any  one  or  more  thereof,  shall  be  and  h^eby  is  au- 
thorized and  empowered  to  take  full  and  complete  possession 
of  said  premises  and  mortgaged  property,  personal  and  real, 
rights  of  way  and  corporate  franchise,  without  hindrance  or 
process  of  law,  for  the  common  and  joint  benefit  and  the  use 
of  the  holders  of  all  the  bonds  so  previously  issued  and 
whether  payment  then  be  due  or  not,  and  in  satisfitdion 
thereof,  and  such  holders  shall  share  and  share  alike  in  the 
disposition  and  sale  of  the  same  for  that,  purpose  by  public 
Tendue,  on  reasonable  public  notice  given  thereof,  to  the 
/grantors  aforesaid,  first  deducting  from  such  proceeds  all 
costs  and  expenses  incident  to  such  possession  and  sale." 

On  Dec.  29, 1860,  notice  was  given  by*Myers,  as  trustee, 
named  in  the  foregoing  mortgage,  for  a  meeting  of  the  bond- 
holders of  said  company,  to  be  held  in  Portland,  Jan.  22, 
1861,  for  the  purpose  of  a  foreclosure  of  said  mortgage  for 
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condition  broken,  and  for  electing  by  ballot  one  or  more 
tmstees,  under  the  prorisions  6f  the  Act  of  1858,  c.  30. 
This  meeting  was  called  in  pursuance  of  a  request  of  certain 
bondholders,  and  was  held  at  the  time  and  place  appointed. 

The  resignation  of  J.  G.  Myers,  as  trustee,  was  pre- 
sented. 

It  appeared  that  holders  of  bonds  to  the  amount  of  $24,500 
were  represented,  being  entitled  to  245  votes ;  and  John  . 
W.  Lane  and  Joseph  Ilsley  were  unanimously  elected  trus- 
tees, and  accepted  the  trust. 

E.  H.  Daveis  and  others,  representing  $5000  bonds,  pro- 
tested against  the  proceedings  of  the  meeting. 

It  was  then  voted  that  a  certi^d  copy  of  the  proceedings 
of  the  meeting  be  presented  to  the  S.  J.  Court  then  in  ses- 
sion, for  the  purpose  of  having  the  same  ratified  and  con- 
firmed, and  su^h  proceedings  had  thereon  as  the  Court  may 
order. 

At  the  trial  U.  H.  Daveis  and  JSvans  &  Putnam  appear- 
ed in  behalf  of  the  holders  of  other  bonds  of  the  same  com- 
pany, and  of  otilier  persons  claiming  to  be  trustees  by  deeds 
of  trust  duly  appointed,  and  claiming  to  hold  the  railroad 
imd  all  the  property  of  the  corporation,  free  from  any  lien, 
encumbrance  or  trust  in  favor  of  the  proponents. 

The  contestants  introduced  a  deed  from  the  company  to 
Toppan  Bobie  and  others,  dated  Nov.  1, 1851 ;  a  deed  from 
Myers  to  Amos  Finch,  dated  July  29, 1856 ;  Finch  to  James 
Hayward  and  others,  dated  Jan.  1,  1857 ;  Myers  to  same, 
same  date ;  same  to  same,  Jan.  28, 1857,  together  with  oth- 
er papers,  all  of  which  were  received,  subject  to  all  legal 
objections. 

The  presiding  Judge  ordered  that  the  election  of  Lane 
and  Ilsley,  in  place  of  Myers,  be  ratified  and  confirmed,  to 
which  the  contestants  excepted. 

EvanSj  in  support  of  the  exceptions. 
The  proceedings  of  the  meeting,  presented  to  the  Court 
below  for  ratification  and  confirmation,  were  not  authorized 
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by  the  Act  of  1858,  c.  30,  by  virtue  of  which  they  purport 
to  have  taken  place,,  and  consequently  the  Court  had  no 
jurisdiction  in  the  matter. 

The  statute  relates  to  "trustees  of  railroads."  None  are 
such  but  those  expressly  created  and  appointed  in  that 
capacity,  by  deeds  or  instruments  defining  their  powers  and 
duties  explicitly.  Such  appointments  are  not  unusual  in 
this  State.  They  are  well  known,  and  to  such  only  is  the 
statute  applicable.  . 

In  the  case  at  bar,  the  deed  to  Myers  of  Feb.  6,  1851, 
under  which  these  proceedings  are  attempted  to  be  support- 
ed, was  not  a  deed  of  trust.  It  created  no  trustees.  It 
was  simply  a  deed  of  mortgage,  and  is  to  be  treated  as  such 
throughout.  Myers  is  no  where  called  a  trustee,  and  no 
obligations  are  imposed  upon  him  as  such  by  the  deed.  He 
had  the  legal  rights  of  a  mortgagee,  and  wa^subject  to  the 
obligations  which  in  law  or  equity  other  mortgagees  are 
subject  to,  and  no  more. 

Duties  and  obligations  in  the  ruUure  of  trusts^  though  not 
properly  and  technically  trusts^  may  grow  out  of  the  con* 
tract  of  mortgage,  as  they  may  and  do  out  of  various  other 
contracts  and  transactions — but  it  is  not  to  these  construo- 
tive  and  implied  trusts,  or  obligations  in  the  nature  of  trusts, 
that  the  statute  regulating  trustees  can  have  reference. 

That  a  mortgage  deed  is  not  a  trust  deed,  except  in  a  very 
limited  and  peculiar  sense,  though  sometimes  so  denomi- 
nated. See  2  Story's  Eq.  Ju.,  §  1012,  note  2  and  quota- 
tions, and  §  1015,  ut  seq. 

The  form  of  expression  used  to  describe  the  interest  of 
the  mortgagee,  is  "in  the  nature  of  a  trust" — "treated  as  a 
trustee,"  &c. 

Now,  when  and  under  what  circumstances,  and  for  whom, 
may  a  mortgagee  be  treated  as  a  trustee?  When  does  he 
hold  in  the  nature  of  a  trust?  The  law  is  well  settled. 
When  a  mortgagee  takes  possession,  and  before  foreclosure, 
he  holds  for  the  benefit  of  the  mortgager,  and  must  account 
to  him  on  redemption.     Or,  if  a  mortgagee  assigns  or  trans- 
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fers  the  debt  or  any  part  of  it  secured  by  the  mortgage,  but 
does  not  assign  the  mortgage  itself,  equity  will  require  him 
to  hold  the  estate  for  the  benefit  of  such  assignee.  In  this 
State,  this  doctrine  is  recognized  in  Johnson  y.  CandagCy 
31  Maine,  30 ;  Haynes  v.  Wellington^  25  Maine,  458. 

The  legal  estate  is  in  the  mortgagee,  and,  in  this  State, 
can  only  pass  from  him  by  deed  duly  executed.  Vose  v. 
Handy ^  2  Maine,  322 ;  PrescoU  v,  EUingwood^  23  Maine, 
345^;  Smith  v.  KeOey,  27  Maine,  237. 

An  assignment  of  the  debt  does  not  here,  as  in  some 
other  States  and  in  England,  transfer  the  mortgage  also. 

An  assignment  of  the  mortgage,  or  conveyance  by  the 
mortgagee,  conveys  all  his  interest  of  every  description,  and 
his  grantees  succeed  to  his  rights,  and,  where  notice  of  his 
tenure  exists,  to  his  liabilities.  If  he  has  held  for  the  bene- 
fit of  others,  in  tiie  nature  of  a  trust,  they  can  hold  in  no 
other  way.  K  he  was  trustee,  or  quasi  trustee,  they  must 
occupy  the  same  position.  But,  having  parted  with  the  title 
and  conveyed  the  estate,  he  has  no  further  interest  in,  and 
BO  more  control  over  it,  and  can  do  nothing,  and  is  liable  to 
nothing,  which  legal  ownership  authorizes  or  imposes. 

Now  thte  was  Myers'  condition.  The  case  finds  that  he 
conveyed  all  his  interest  by  his  dee'd  to  Finch,  July  29, 
1856,  having  the  opinion  of  this  Court  that  he  might  law- 
fully do  so,  Y.  d  C.  Bi  B.  Co.  v.  Myers^  41  Maine,  109, 
and  subsequently,  Jan.  1,  1857,  released  to  Churchill  and 
others,  to  whom  also  Finch  conveyed,  Jan.  1,  1857.  The 
legal  title,  then,  which  Myers  held  under  his  deed,  is  vested 
in  Churchill  and  others,  and  they  succeed  to  all  his  rights 
and  obligations. 

Myers'  deed  secured  not  only  the  bonds  issued  to  him, 
but  the  performance  in  other  respects  of  the  company's  con- 
tract with  him.  Myers  recovered  judgment  against  them 
for  breach  of  that  contract,  and  assigned  that  judgment  also 
to  Churchill  and  others,  and  they  hold  as  the  assignees  of 
the  mortgagee,  not  only  the  mortgage  itself,  but  a  large 
portion  of  the  debt  secured  by  it. 
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Myers,  being  no  longer  legal  owner,  could  no  longer  be 
clothed  with  any  implied  or  constructiye  trusts  for  those 
who  had  become  holders  of  the  bonds. 

Of  consequence  he  had  no  authority  to  call  the  meeting. 
That  should  have  been  done,  if  it  could  have  been  by  any- 
body, by  his  successors  in  the  trust,  Churchill  and  others. 
Myers'  attempted  resignation  was  nugatory,  and  left  no 
vacancy  to  be  supplied.  K  there  were  ever  any  trustees 
under  the  Myers  deed,  they  were  still  «o,  when  the  bopd- 
holders  attempted  to  fill  the  supposed  vacancy  of  Myers. 

Alter  a  conveyance  by  a  mortgagee,  or  an  assignment,  he 
can  maintain  no  action  to  foreclose,  Gould  y.  Nevmianj  6 
Mass.,  239,  and,  by  parity  of  reasoning,  resort  to  no  other 
mode  of  accomplishing  tiie  same  end. 

2.  The  deed  to  Myers  contains  some  provisions,  anomal- 
ous and  unusual,  and  is  most  loosely  and  inartificially  drawB» 
obscure,  uncertain,  and  incapable  of  being  literally  carried 
into  effect.  These  provisions,  equity  will  not  allow  to  stand. 
Notwithstanding  these  anomalies,  the  deed  is  still  a  mort- 
gage only.  No  title  passed  to  the  bondholders  as  such,  by 
the  deed.  Titles  must  go  to  persons  named,  or^definitely 
described  ajid  known,  and  cannot  be  ambulatory,  passing 
by  the  delivery  of  a  note  of  hand,  or  bond,  or  bill  of  sale, 
to  any  person  to  whom  it  may  be  delivered. 

3.  But  while  it  is  denied  that  the  deed  to  Myers  can  ope- 
rate to  convey  any  title  to  the  holders  of  the  bonds  named 
in  it,  or  to  give  them  any  right  of  possession  or  control  over 
the  mortgaged  property,  it  is  admitted  that  they  have  a 
beneficial  interest  in  it,  a  lien  upon  it,  in  whosesoever  hands 
the  legal  title  may  be. 

The  deed  was  intended,  doubtless,  to  secure  the  bonds 
described  in  it.  It  ought  to  operate  for  the  purpose  de- 
signed, if  a  lawful  one.  Security  was  intended.  The  ex- 
hibits filed  by  some  of  tiie  bondholders  show  that  they  so 
regarded  it.  No  claim  of  title  or  possession  was  asserted, 
but  notice,  accompanying  the  transfer,  that  the  grantees 
may  hold  subject  to  their  claim  for  security. 
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4.  In  giving  a  oonstruotion  to  the  Act  of  1858,  c.  30,  to 
determine  whether  it  authorized  these  proceedings,  the 
Court  will  ascertain,  if  possible,  what  it  may  reasonably  be 
supposed  was  intended. 

The  construction  must  be  a  reasonable  one,  and  the  object 
to  be  accomplished  a  reasonable  bne  also.  Would  anytiiing 
be  more  unreasonable  than. to  suppose  that  the  Legislature 
intended  to  authorize  one  class  of  creditors  secured  by  mort- 
gi^e,  to  have  the  entire  control  of  the  mortgaged  property, 
to  the  exclusion  of  anotiier  class  or  creditor,  equally  secured 
by  the  same  deed, 'and  holding  vastly  greater  interests? 
Can  it  be  supposed  the  Legislature  meant  to  authorize  so 
gross  inequity?  It  these  proceedings  are  sustained,  what  is 
to  be  the  next  step  ?  Is  the  Court  to  order  conveyance  to 
be  made  to  these  new  trustees  ?  Myers  has  nothing  to  con- 
vey, and  the  Coprt  will  do  no  sudi  absurd  thing  as  to  direct 
a  perfectly  useless  act. .  Are  Clapp  and  others,  trustees 
under  the  deed  to  Robie  and  others  of  Nov.  1,  1851 ;  or 
Churchill  and  others,  trustees  under  the  deed  of  Jan.  1, 
1857,  to  convey?  Certainly  not.  The  new  trustees  do  not 
assume  to  be  their  successors,  but  only  Myers'. 

Will  the  Court  construe  the  statute  so  as  to  deprive  trus- 
tees duly  appointed  of  their  property  and  legal  rights  ?  Did 
tJbe  Legislature  so  intend?    And,  if  so,  is  it  constitutional? 

Shepley  d  Dana^  for  the  bondholders. 

1.  Exceptions  do  not  lie  in  this  case.  The  order  of  the 
CDurt,  ratifying  and  confirming  the  election  of  Lane  and 
Hsley  as  trustees,  was  a  mere  exercise  of  discretion,  and 
not  a  determination  of  any  question  of  law,  and  not  the 
subject  of  a  bill  of  exceptions.  It  was  a  matter  which  might 
be  presented  in  a  summary  manner  to  the  Court  at  any 
term,  or  to.  any  Judge  at  chambers,  and  such  Court  or 
Justice  had  power  to  ratify  and  confirm  the  election,  and  to 
make  all  orders  and  decrees  for  effectuating  the  same.  Stat. 
1868,  c.  30,  §  2.  No  right  of  exceptions  is  reserved.  K 
heard  before  the  Judge  at  chambers,  manifestly  there  could 
be  no  exceptions. 
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2.  The  proceedings  were  strictly  in  accordance  with  tiie 
statute.  Those  who  met  were  ^*  holders  of  bonds  of  a  rail- 
road corporation  of  this  State."  The  meeting  was  "  called 
and  held  in  pursuance  of  the  provisions  of  the  Act  approv- 
ed April  15,  1857.''  R.  S.,  c.  51,  §  54.  The  call  was  by 
the  trustee,  and  due  notic^ given. 

3.  The  statute  was  intended  to  apply,  and  does  in  terms 
apply,  to  those  "  who  take  and  hold  in  trust  any  property 
embraced  in  the  mortgage,  for  the  benefit  of  the  bondhold- 
ers."   A  trustee  is  one  who  takes  or  holds  in  trust. 

The  mortgage  of  Feb.  6,  1851,  is  to  Myers,  *'to  have 
and  to  hold  to  the  said  Myers,  his  heirs  and  assigns  and  to 
the  holders  of  said  bonds  and  coupons,  to  their  use  and  be- 
hoof forever."  The  condition  of  the  mortgage  was  the  pay- 
ment to  the  holders  of  the  bonds  **  of  the  amounts  specified 
in  the  several  bonds  and  coupons  for  interest  pertaining 
thereto."  Precisely  such  a  mortgage  is  contemplated  in  the 
statute.    R.  S.,  c.  51,  §  53. 

At  common  law,  if  any  instrument,  operating  as  a  legal 
disposition  of  property,  contained  a  declaratioB  or  direction 
that  the  party  taking  under  it  should  hold  for  the  benefit  of 
another,  he  took  the  legal  estate  as  a  trustee  for  the  bene- 
ficial owner.     Hill  on  Trustees,  63*. 

Since  the  statute  of  uses,  it  has  been  laid  down  that  there 
are  three  direct  modes  of  creating  a  ^rust  of  lands,  notwith- 
standing the  statute  : — Ist.  Where  a  use  is  limited  upon  a 
use ;  i.  e.,  conveyance  to  the  use  of  A,  and  £is  heirs,  to  liie 
use  of  B,  and  his  heirs: — 2d.  Where  copyhold  or  lease- 
hold estates  are  limited  by  deed  or  will  to  any  person,  upon 
any  use  or  trust ;  and,  3d.  Where  the  donee  to  uses  has 
certain  trusts  or  duties  to  perform  which  require  tiiat  be 
should  have  the  legal  estate.  In  all  these  cases,  however, 
the  question  ip  not,  whether  the  first  taker  shall  hold  bene- 
ficially or  as  trustee,  but,  whether  he  takes  any  legal  estate 
at  all  under  the  limitation  to  him.  Hill  on  Trustees,  63*, 
64*,  229*,  230*. 

That  this  was  a  conveyance  in  trust  and  not  a  use  execut- 
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ed,  Bee  Waiiams*  Saunders,  11,  note  17 ;  Sylvester  v.  Wil- 
am,  2  T.  R.,  444;  Ifhohda  v,  Wheeler,  7  Mass.,  189; 
Norton  v.  Leonardy  12  Pick.,  166. 

It  is  contended,  however,  that  Myers,  by  a  conveyance  of 
tike  ta-ust  estate,  has  divested  himself  of  the  character  of 
trustee.  This  he  cannot  do  nnfil  he  has  discharged  himself 
of  the  tamst. 

If  a  trustee,  with  or  without  a  power  of  sale,  or  authority 
to  sell,  convey  the  trust  estate,  is  he  not  a  trustee  for  the 
consideration  received?  He  may  not  hold  the  particular 
property  in  trust  after  the  sale,  and,  in  one  sense,  may  cease 
to  be  the  trustee  of  that  particular  property,  but  he  is  no 
less  a  trustee,  and  bound  to  account  as  a  trustee. 

If  persons  who  are  trustees  for  bondholders  could,  by  a 
mere  alienation  of  the  trust  property,  divest  themselves  of 
the  relation  of  trustees,  and  cease  to  be  accountable  to  the 
oeshUs  que  trusty  then  the  position  of  the  counsel  would  be 
a  correct  one,  and  the  bondholders  would  be  remediless. 

The  opinion  of  the  Court  was  drawn  up  by 

Applbton,  J. — By  R.  S.,  c.  51,  §  53,  it  is  enacted  that 
^  when  a  railroad  corporation  shall  have  mortgaged  its  rail- 
road and  franchise  to  secure  the  payment  of  any  of  its 
bonds  and  coupons,  whether  mch  mortgage  was  made  direct- 
^  to  the  holders  of  such  obligations^  or  to  trustees  for  their 
use,  the  refusal  or  neglect  to  pay  any  such  bond  or  coupon, 
within  ninety  days  after  its  presentment,  (subsequent  to  its 
pay  ^Jf)  to  the  treasurer  or  president  for  payment,  shall 
be  deemed  a  breach  of  the  condition  of  the  mortgage." 

The  section  in  terms  explicitly  refers  to  two  classes  of 
mortgages — one  directly  to  the  bondholders — the  otlier 
^  to  trustees  for  their  use." 

When  the  mortgage  is  made  directly  to  the  bcnadholders, 
they  have  the  rights  and  privileges  of  mortgagees. 

If  the  mortgage  is  to  trustees,  for  the  use  of  the  bond- 
hold^ns,  the  54th  and  the  eight  following  sections  of  c.  51, 
define  the  rights,  duties  and  powers  of  such  trustees  and  pro- 
Vol.  l.  71 


Digitized  by  VjOOQ IC 


662  WESTERN  DISTRICT. 

In  Re  Bondholden  of  York  and  Cnmberluid  R.  B.  Co. 

vide  for  the  foreclosure  of  the  mortgage  by  them,  in  their 
trust  capacity,  and  for  the  creation  of  a  new  corporation 
composed  of  the  bondholders,  for  whose  use  the  franchise 
of  the  railroad  had  been  conveyed  to  them  in  trust. 

The  Act  of  1858,  c.  30,  under  which  the  proceedings  in 
question  were  had,  relates  "Ito  trustees  of  railroads."  It  pro- 
vides for  the  meetings  of  the  bondholders,  the  removal  of 
trustees,  and  the  election  of  new  ones,  and  for  the  transfer 
of  the  estate  mortgaged  from  the  old  to  the  new  trustees. ' 

It  is  claimed,  that  the  deed  of  the  York  and  Cumberland 
Railroad  Company  to  John  G.  Myers,  of  the  date  of  Feb. 
6,  1851,  is  to  be  regarded  as  ^  deed  of  trust  within  the  in- 
tent and  meaning  of  the  statutes  to  which  reference  has 
been  made. 

The  deed  from  the  corporation  is  signed  by  its  president 
and  treasurer,  and  sealed  with  its  seal.  It  recites  that,  in 
consideration  of  the  sum  of  one  dollar,  paid  by  John  G. 
Myers,  of  Portland,  &c.,  "the  feceipt  whereof  we  do  hereby 
for  and  in  behalf  of  said  corporation  acknowledge,  and  in 
consideration  of  the  stipulations  contained  in  the  contract  of 
said  Myers,  hereinafter  mentioned,  do  hereby  give,  grant, 
bargain,  sell  and  convey,  for  and  in  the  name  and  behalf 
of  said  corporation,  unto  the  said  Myers  and  his  assigns, 
who  shdU  become  holders  of  the  bonds  and  coupons  herein- 
after mentioned,  each  in  the  ratio  of  the  bonds  so  held  by 
him,  the  franchise  of  said  corporation,  with  aU  its  privileges 
and  immunities,  &c.,  &c.,  ♦  ♦  ♦  to  have  and  to  hold  the 
aforegranted  and  bargained  premises,  with  all  the  privil^es 
and  appurtenances  thereof,  to  the  said  Myers,  his  heirs  and 
assigns,  and  to  the  holders  of  said  bonds  and  coupons,  to 
their  use.  and  behoof  forever."  ♦  ♦  ♦  ''Provided  neverthe- 
less, that  if  said  corporation,  their  agents,  or  assigns,  pay 
to  the  said  Myers  or  his  assigns,  who  shall  become  the  hold- 
er or  holders  thereof,  the  amounts  specified  in  the  several 
bonds  and  coupons  for  interest  pertaining  thereto,  that  shall 
be  issued  concurrently  with  these  presents  and  also  such  as 
shall  hereafter  be  issued  by  the  directors  of  said  corpora- 
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tion,  according  to,  and  to  satisfy  the  terms  of  the  contract 
existing  between  said  corporation  and  said  Myers,  bearing 
date  the  fifth  of  August,  A.  D.,  1850,  and  as  modified  in 
writing  on  the  sixth  of  February,  1851,  for  the  construction 
and  equipment  of  said  railroad,  as  by  reference  to  said  con- 
tract and  the  records  of  the  company  will  fully  appear; 
each  of  said  bonds  being  numbered  consecutively  from  one 
to  the  sum  total  thereof,  requisite  for  the  completion  of  said 
road  according  to  said  contract,  and  each  being  issued  only 
by  the  previous  specific  vote  therefor  of  the  said  directors  at 
their  meeting  duly  notified ;  and  if  the  said  payments  shall 
be  made,  as  the  same  shall  respectively  become  due,  accord- 
ing to  the  terms  of  said  bonds  and  coupons ;  and  if  said 
contracts  shall  also  be  fully  performed  by  said  corporation 
in  all  other  respects,  then  this  deed  shall  be  null  and  void 
thereafter,  otherwise  the  same  shall  remain  good  and  in  full 
force." 

There  is  a  further  condition,  that  if  the  bonds  and  coupons 
should  not  be  paid  within  sixty  days  from  maturity,  that  the 
holder  or  holders  of  such  unpaid  bonds  may  take  possession 
of  the  mortgaged  premises  for  the  common  benefit  of  the 
holders  of  all  the  bonds  and  may  sell  the  same,  &c.,  &c. 

By  the  statute  in  question,  t^e  deed  of  mortgage  is  to  be 
made  "to  trustees  for  their  (the  bondholders')  usq" — to 
trustees  "of  the  holders  or  owners  of  bonds  secured  by  the 
deed  creating  said  trust.''  The  trustees  are  authorized 
"  when  not  inconsistent  with  any  of  the  provisions  of  the 
deed  creating  the  trust,"  &c.,  to  take  possession  of  the  road 
on  certain  contingencies  expressed  in  the  statute.  The  trus- 
tees are  authorized  "as  fully  as  a  board  of  directors  of  said 
road  for  the  time  being  to  take  charge  of  and  manage  said 
road,"  &c.,  and  to  do  all  things  in  the  management  of  said 
road  that  a  board  of  directors  might  lawfully  do,  with  the 
right  to  prosecute  and  defend  suits  in  their  names  as  trustees^ 
and  to  do  all  other  things,  which  the  corporation  itself  might 
legitimately  do."  "  When  the  dishonored  bonds  and  coupons 
secured  by  the  deed  in  which  the  trust  is  created,  shall  have 
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been  paid,  said  trustees  shall  surrender  said  road,"  &c«  The 
bondholders  are  ^^to  vote  such  instruction  to  the  farostees 
as  they  niay  deem  advisable,  and  if  not  inconsistent  with 
the  duties  prescribed  in  the  deed  of  trust,"  <fte.,  and  to  "pre* 
scribe  the  compensation  of  the  trustees."  When  the'mert- 
gage  is  foreclosed,  the  foreclosure  is  to  **  enure  to  the  benefit 
of  all  the  holders  of  the  bonds  and  coupons  provided  for  in 
its  condition,"  who  are  constituted  a  new  corporation.  Pro- 
vision is  made  for  the  appointment  o£  new  trustees  in  case 
of  death  or  ^signation  or  removal  of  those  first  appointed, 
and  for  the  election  of  new  ones  in  their  place,  ^who  shall 
take  and  hold  in  trust  the  property  embraced  in  the  mort-  - 
gage  according  to  the  terms  thereof."  B.  S.,  1857,  o.  51, 
§t  53,  54,  55,  56,  57,  and  stat.  1858,  c.  30,  $§  1  and  3^ 
&c. 

The  statute  most  manifestly  relates  to  **  trustees  of  rail- 
roads" created  by  deeds  of  trust,  in  which  the  trusts  are  set 
forth,  and  the  powers  and  duties  of  the  trustees  are  defbed. 
It  refers  to  trusts  created  by  deed  in  contradistinction  to 
trusts  incidentally  arising  under  a  mortgage  by  and  firom  the 
transfer  of  the  claims  secured  by  the  mortgage.  It  treats 
mortgages  and  trusts  as  distinct.  It  recognizes  their  diver- 
sity.    It  negatives  their  identity. 

ThQ  relations  between  Myers  and  the  Y.  &  G.  Bailroad  are 
i^parent  from  and  are  disclosed  by  ike  mortgage.  Myers 
was  the  party  contracting  with  them.  The  contract  was 
thereby  secured.  Bonds  were  to  be  issued  to  him  under  the 
contract,  according  to  its  terms  and  conditions.  It  was  the 
expectation  of  tlie  parties  that  they  would  be  assigned,  and 
it  was  their  intention  that  when  assigned,  they  shovld  still  be 
secured  by  the  mortgage,  as  they  were  b^<H:e  such  assign- 
ment. The  mortgage  expresses,  in  terms,  the  rights  of  the 
parties  as  they  would  be  regarded  in  a  Court  of  ^nity, 
after  the  mortgagee  has  transferred  the  debt  aecnred  ia 
whole  or  in  part  without  transferring  the  mortgage4  In 
sudi  case,  he  holds  the  estate  in  the  nature  of  a  tn»t  for  the 
holders  of  the  demands  assigned,  and  the  mortgagee  is  to 
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be  treated  as  a  trustee.  Johnson  y.  Oandagej  31  Mame^ 
30 ;  Moore  y.  Ware^  38  Maine,  496.  l%e  mortgage  deed 
expresses  in  -words  what  a  court  of  equitjr  would  imply 
without  siidi  words. 

Bj  ihe  terms  of  the  deed,  Myers  is  simply  mortgagee. 
He  is  not  named  as  trustee.  He  is  not  trustee  in  &ofy 
though  he  may  by  his  own  act  thereafter  become  one.  The 
eontract  secured  is  with  him.  It  is  his  contract.  The  bonda 
to  be  issued  under  it  are  his.  If  he  keeps  the  contract  and 
bonds  without  transferring  any,  he  remains  simply  a  rnort* 
gtigee.  The  deed  to  him  on  its  face  and  at  its  inception  is 
not  a  trust  deed  within  the  statute,  for  that  contemplates  a 
deed,  where  the  trust,  the  trustee  and  the  cestui  que  trust 
are  all  created  by  one  and  the  same  instrument.  But  here, 
until  Myers  makes  a  tnmsfer ,  be  is  mortgagee  and  that  atone.* 
It  would  be  absurd  to  say  that  he  holds  the  mortgage  in 
trust  for  himself,  before  he  has  assigned  aay  of  the  bonds 
of  the  corporation,  and  that  he  is  both  trustee  and  oeMfui  que 
trust. 

If  Myers  should  transfer  the  bonds  or  a  portion  of  tfaem^ 
then,  undoubtedly,  according  to  the  decisions  of  this  Conrty 
he  holds  tiie  estate  as  mortgagee  for  so  nmch  of  the  mort- 
gage debt  as  is  not  transferred,  and  in  trust  for  the  holders 
of  the  portion  transferred^  But  the  trust  in  such  cose  arises 
not  because  the  mortgage  was  OTiginally  one  of  trust,  hut 
from  the  transfer  and  by  operation  of  law.  .  Whether  any 
trust  relations  shall  eyer  exist,  will  depend  upon  the  wiB  of 
the  mortgagee.  Bu£  in  such  case  there  would  be  no  **deed 
of  trust"  ''to  trustees  for  their  (the  bondholders')  use."  The 
trust  would  spring  into  existence,  when  the  trmsfer  should 
be  made,  and  not  before.  This  is  in  no  wise  different  from 
any  mortgage  deed.  In  all  mortgages,  the  mortgagee  may 
assign  a  part  of  demands  secured,  and  he  is  deemed  in 
equity  as  holding  the  title  in  tiie  nature  of  a  trust  for  all  par- 
ties secured  by  the  mortgage.  Tet  the  mortgagee,  as  suoh^ 
and  before  he  transfers,  is  not  deemed  a  trustee — nor  after 
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such  transfer,  is  he  to  be  regarded  as  a  trustee  within  the 
meaning  of  the  Act. 

The  provisions  of  the  statute,  to  which  we  have  referred, 
are  entirely  inapplicable  to  an  ordinary  mortgage.  They 
imply  the  whole  estate  as  in  the  trustee  and  in  him  alone. 
But  under  the  deed  of  mortgage,  if  Myers  were  to  trans- 
fer a  part  of  the  bonds,  retaining  the  residue,  it  has  been 
seen  that  he  would  be  mortgagee  for  such  residue.  But 
if  the  trust  arising  consequent  upon  the  transfer  and  in 
virtue  thereof  were  to  be  deemed  a  trust,  such  as  the  stat- 
ute intends,  then  would  Myers  after  such  transfer  be  mort- 
gagee and  trustee — mortgagee  for  the  remaining  interest — 
trustee  for  whatever  he  may  have  transferred.  The  hold- 
ers of  the  transferred  bonds  might  meet,  depose  the  mort- 
gagee from  his  position  as  trustee,  appoint  a  new  trustee, 
and  the  legal  title  of  the  mortgage  would  be  in  Myers  as 
mortgagee  and  in  the  new  trustee.  Indeed,  they  might  pro- 
ceed to  form  a  new  corporation,-  which  would  consist  of 
but  a  portion  of  the  bond  holders.  But  such  results  are 
entirely  inadmissible — and  at  variance  with  the  purpose, 
object  and  intent  of  the  Legislature. 

Even  if  it  were  to  be  said  that  all  the  bonds  were  in  fitct 
transferred  when  the  mortgage  was  made,  (though  it  mani- 
festly was  not  80y)  still,  such  assumption  would  not  alter  the 
conclusion  to  which  we  must  inevitably  arrive.  Myers  would 
still  remain  mortgagee  for  his  contract,  and  would  be  enti- 
tled to  his  rights  as  such.  He  might  be  treated  as  a  trustee, 
holding  the  estate  mortgaged  in  the  nature  of  a  trust  tor  the 
bondholders  in  the  ratio  of  and  according  to  their  interest, 
but  the  legal  title  would  be  in  him,  and  though  they  might 
as  cesiuis  que  trust  be  entitled  to  the  aid  of  a  court  of  equity, 
to  protect  their  rights,  it  is  not  perceived  how  tiiey  could 
divest  Myers  of  such  legal  estate. 

The  statute  most  obviously  does  not  contemplate  one  and 
the  same  person  as  trustee  and  mortgagee,  with  opposing 
and  conflicting  interests,  as  viewed  in  one  or  the  other  capac- 
ity.   It  does  not  contemplate  the  cotemporaneous  existence 
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of  a  mortgage  and  a  trust  as  created  by  and  derived  from  one 
and  the  same  instrument.  Tet  it  is  apparent  that  such  re- 
sults would  naturally  flow,  from  the  position  that  Myers,  be- 
sides being  mortgagee,  was  to  be  treated  as  trustee  under 
tiie  statute. 

The  conflict  of  interests  and  duties  and  rights  which 
would  exist,  if  ihe  construction  contended  for  was  giyen  to 
the  mortgage  to  Myers,  is  most  apparent.  Myers,  as  mort- 
gagee, might  wish  to  foreclose.  The  bondholders  might 
not  desire  a  foreclosure.  As  trustee,  he  would  be  bound  to 
obey  their  directions — as  mortgagee,  he  is  at  liberty  to  fol- 
low his  own  preferences.  The  trustee  may  be  compelled  to 
transfer  the  estate  at  any  time.  The  mortgagee  is  not 
obliged  at  all  to  transfer  it.  He  may  release  and  discharge 
the  mortgage  upon  payment.  The  former  is  entitled  to 
compensation,  the  latter  is  not.  The  one  is  a  mere  agent 
for  the  cestui  que  trust.  The  other  is  personally  interested. 
The  legal  title  is  in  the  mortgagee — such  is  the  rule  of  law. 
Does  it  change,  as  each  bond  is  transferred — and  a  certain 
proportion  of  the  title  pass  from  Myers  as  mortgagee  to 
Myers  as  trustee  ? 

But  it  is  unnecessary  frirther  to  examine  the  subject. 
The  statute  contemplates  a  deed  of  trust,  and  the  mortgage 
to  Myers  was  not  one  within  its  letter  or  its  spirit. 

It  is  not  material  to  the  present  inquiry  to  determine 
whether  the  mortgage  confers  a  power  to  sell,  or  whether, 
if  it  does,  the  power  is,  or  is  not  well  executed.  The  set- 
tlement of  those  questions,  howsoever  they  may  be  decided, 
does  not  affect  the  subject  matter  of  our  present  investiga- 
tion. 

The  election  of  trustees  was  unauthorized  by  the  statute, 
and  the  proceedings  must  be  dismissed. 

Tenney,  C.  J.,  Cutting,  Goodenow  and  Davis,  JJ., 
concurred. 
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A^NNA  A.  W.  CuHMiNGSy  Adm%  versus  F.  O.  J.  Smith. 
Same  versus  David  Hates. 

"When  parties  to  an  action  pending  in  Court  agree  that  it  shall  abide  the  result 
in  Mother  case,  and  a  memorandum  of  suoh  agreement  is  entered  on  the 
docket,  the  paities  are  bound  by  it. 

The  defendant  in  such  ease,  waives  a  jury  trial  by  such  agreement.  Aiter  he 
has  consented  that  judgment  may  be  rendered  against  him,  he  is  not  en- 
titled to  a  jury  trial,  to  fix  the  amount  of  damages. 

It  is  a  matter  of  discretion  with  the  Court  to  receiye  or  reject  a  plea  puU  dor* 
rein  eotUiMntancef  which  alleges  matters  which  arose  before  tlie  last  oontinn- 
ance. 

Pleas  putt  darrein  ooniinuatice  must  have  the  same  certainty  as  to  time  and 
place  as  other  pleas.  Such  a  plea  which  does  not  allege  the  day  on  which 
the  matter  pleaded,  happened,  is  bad. 

Exceptions  d6  not  lie  to  the  decision  of  the  presiding  Judge  upon  matters 
within  hiA  discretion* 

These  cases  were  presented  on  Exceptions  to  the  rulings 
of  Davis,  J.,  at  Jfisi  Ftius. 

Shepley  &  Danxiy  for  the  plaintiff. 

Smithy  for  the  defendants. 

The  questions  presented  by  the  exceptions  appear  from 
the  opinion  of  the  Court,  which  was  drawn  up  by 

Appleton,  J. — It  appears  that  Cmntnings,  tlie  original 
plaintiff,  in  his  lifetime  commenced  suits  agwist  the  defend- 
ant and  others,  as  indorsers  of  certain  {Nromissory  notes. 
The  first  action,  &ummings  v.  Herrick^  came  on  for  trial, 
a  yerdict  was  rendered  in  favor  of  the  plaintiff  and  the  cause 
was  continued  on  tiie  report  of  the  presiding  Judge.  An 
agreement  was  then  made  between  the  parties  to  the  pres- 
ent action  to  abide  the  decision  in  Cummings  v.  Bemdif 
and  a  meiAorandum  thereof  was  entered  upon  the  docket 
under  the  action.  After  a  hearing  before  the  law  Court, 
judgment  was  rendered  on  the  verdict  in  Cummings  v.  Her- 
rick,  43  Maine,  219. 

When  the  entry  of  judgment  on  the  verdict  was  made,  in 
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the  suit  Cumminga  v.  Herrickj  the  plaintiff*  by  virtue  of  his 
agreement,  was  entitled  to  the  same  judgment  in  this  action. 
Both  parties,  were  bound  as  much  by  that  agreement  as  by 
any  other,  while  it  was  in  full  force  and  subsbting.  The  de- 
fendant thereby  waived  his  right  to  be  heard  by  a  jury.  He 
consented,  that  in  a  certain  contingency,  judgment  should  be 
rendered  against  him.  He  had  lost  his  opportunity  to  de- 
fend the  suit,  and  the  only  remaining  inquiry  related  to  the 
assessment  of  damages.  The  defendant,  after  a  default,  has 
no  right  to  claim  a  trial  to  determine  the  damages.  They 
are  to  be  assessed  by  the  Court,  unless  the  plaintiff  claims  a 
hearing  by  the  jury  on  that  question.  Price  v.  Dearborn^ 
34  N.  H.,  481.  In  the  present  case,  the  defendant  is  in  no 
better  position  than  if  he  were  defaulted,  for,  by  virtue  of 
his  agreement,  judgment  was  to  be  rendered  against  him. 

The  defendant  claimed  to  file  certain  pleas  puis  darrein 
continuance.  But  after  one  continuance,  it  is  a  matter  of 
discretion  to  receive  or  reject  such  plea.  RoweU  v.  Hayden, 
40  Maine,  582.  If,  therefore,  the  plea  was  not  seasona- 
bly filed,  its  rejection  was  purely  discretionary  with  the 
Court. 

But  to  constitute  a  valid  plea  of  this  description,  it  must 
have  the  same  certainty  as  to  time  and  place  with  other 
pleas.  '^It  is  no  good  plea  to  say  puis  darrein  continuance^ 
such  a  thing  happened,  but  it  ought  to  be  precise  in  the 
day.**  7  Bacon's  Abr.,  687,  ed.  1856.  ''For,  in  pleading 
a  thing  after  the  last  continuance,  it  is  not  good  pleading, 
quod  post  vUimam  continuationem^  such  a  thing  happened, 
but  it  ought  to  allege  precisely  the  very  day,  viz.,  from 
such  a  day  to  such  a  day.  Ewer  v.  Moile^  Yelv.,  140.  The 
pleas  filed  are  entirely  defective  in  this  respect. 

From  the  evidence  offered  and  received,  it  would  seem 
that  all  the  alleged  &cts,  upon  which  the  defendant  relies, 
happened  long  before  the  last  continuance.  Nor  is  this  in- 
consistent with  the  pleas.  Whether,  therefore,  the  defend- 
ant should  be  allowed  to  plead  such  iGEtcts,  was  a  matter  dis- 
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cretionary  with  the  Court.  The  exercise  of  this  discretion 
is  never  matter  of  exception. 

Besides,  the  defendants  only  claimed  **to  be  heard  in 
damages  by  a  jury,"  and  the  exceptions  taken,  are  to  tiie 
overruling  of  this  motion.  But,  as  has  been  seen,  the  de- 
fendant, by  reason  of  his  agreement,  was  in  no  better  con- 
dition than  that  of  a  defendant  defaulted,  and  could  not 
claim  to  have  damages  assessed  by  a  jury.  He  had  agreed 
judgment  should  be  rendered  against  him,  and  it  was. 

The  defendant  was  allowed  for  the  amount  paid  by  Poor. 
This  payment  was  neither  made  nor  received  in  full  dis- 
charge of  the  execution.  Exceptions  overruled. 

Tenney,  C.  J.,  Rice,  Gocwenow,  Davis  and  Walton, 
JJ.,  concurred. 


Clement  Phinney  &  aU.  versus  Hiram  Holt. 

Where  the  issue  to  be  tried  is,  whether  a  sale  of  certain  goods  was  made  tD 
defraud  creditors,  and  the  yendor  is  a  witness  to  disprove  any  frandulent 
intent,  he  may  be  asked,  on  cross-examination,  if,  on  the  same  day,  he  made 
a  conyeyanoe  of  other  property,  to  a  third  person  (a  relatiye),  although  the 
instrument  of  conyeyance  be  not  produced ;  —  as  such  inquiry  relates  to  a 
fiact  collateral  to  the  main  issue,  and  is  admissible  on  the  question  <tf  inten- 
tion. 

Exceptions  from  the  ruling  of  Davis,  J. 

This  was  an  action  of  troveb  for  goods.  It  appeared 
by  testimony  introduced  by  plaintiffs,  if  believed  by  the 
jury,  that  Robert  Potter  of  Wilton,  on  the  afternoon  of  the 
first  day  of  July,  1861,  purchased  for  cash  of  the  plaintiffs 
the  goods  described^  which  were  sent  in  the  ordinary  course 
of  business  to  the  railroad  depot,  to  be  transported  to 
Potter  at  Wilton,  with  a  bill  of  the  goods ;  that  during  the 
same  afternoon,  he  purchased  for  cash,  goods  of  CSiaiies 
McLaughlin  &  Co.,  and  of  J.  W.  Perkins  &  Co.,  and  of 
Charles  E.  Jose,  all  of  Portland;  that  payment  had  not 
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been  made  for  any  of  the  goods.  That  Potter  made  a 
mortgage  to  defendant  and  others  of  all  the  goods  in  his  store 
in  Wilton,  and  of  some  other  goods,  bearing  date  July  2, 
1861,  and  entered  of  record  on  July  4.  And  another  mort- 
gage to  same,  of  all  goods  in  and  about  his  store,  bearing 
date  July  6,  1861,  recorded  July  8 ;  and  a  mortgage  to  Ira 
Fuller,  of  the  goods  purchased  in  Portland  as  aforesaid, 
which  are  on  the  way  from  Portland  to  Wilton,  dated  July 
5,  1861,  and  recorded  same  day.  This  testimony  was  in- 
troduced to  prove  that  the  goods  were  purchased  by  Potter 
fraudulently,  and  with  a  design  to  obtain  possession  of  them, 
and  not  to  pay  for  them. 

In  defencey  the  defendant  testified  to  the  circumstances  un- 
der which  the  mortgages  were  made,  and  respecting  the 
debts,  to  save  him  harmless  on  account  of  his  becoming 
surely  for  Potter  on  them.  And  that  he  had  become  re- 
ceipter  to  an  officer  for  the  goods  attached  on  their  way  to 
Wilton,  at  the  suit  of  one  Staples,  tending  to  prove  that  the 
transactions  between  him  and  Potter  were  fair  and  honest. 

Bobert  Potter,  called  by  defendant,  testified  respecting 
the  purchases  of  the  goods,  tending  to  contradict  some  of 
plaintiffs'  testimony,  and  to  prove  that  the  purchases  of 
goods  were  made  by  him  without  fraud  or  intention  of 
fraud.  On  cross-examination,  among  other  questions,  he 
was  asked  and  testified  that  he  went  up  in  the  steamboat 
from  Portland  to  Boston,  during  the  night  of  the  first  of 
July ;  that  the  next  morning,  on  his  arrival,  went  to  Larkin 
A.  Smith's  in  Charlestown,  a  brother-in-law,  and  he  was 
then  asked, — "Did  you  on  that  day  convey  any  property  to 
Smith  ?"  The  counsel  for  defendant  objected  to  any  answer 
being  received,  and  asked  the  witness  whether,  if  any  such 
conveyance  was  made,  it  was  made  by  deed,  and  the  witness 
said  it  was.  Plaintiffs'  counsel  did  not  propose  to  introduce 
'such  conveyance  in  evidence,  but  insisted  that  the  witness 
should  answer  the  question.  The  Court  ruled  that  such 
conveyance  could  not  thus  be  proved  by  parol  testimony, 
and  excluded  the  answer. 
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The  verdict  was  for  the  defendant.  The  plaintiff  ex- 
cepted to  the  ruling  of  the  Court  excluding  the  answer  of 
the  witness  Potter  to  the  question  propounded. 

Shepley  d  Dana^  (with  whom  was  H.  Shepleyj)  in  sup- 
port of  the  exceptions. 

The  question  presented  to  the  jury  was,  whether  certain 
goods  had  been  obtained  by  Robert  Potter  from  the  plain- 
tiffs, by  false  and  fraudulent  representations. 

Potter  had  been  examined  as  a  witness  for  the  defendant. 
The  case  finds,  that  the  goods  were  sold  on  July  1st,  1861, 
at  Portland ;  that  Potter  went  to  Boston  during  the  foU  jv- 
ing  night,  and  to  the  house  of  Larkin  A.  Smith,  a  brother 
in  law,  in  Charlestown,  the  next  morning.  On  cross-exron- 
ination  he  was  asked  this  question,  ^  did  you  on  that  day 
convey  any  property  to  Smith?"  Defendant's  counsel  inter- 
posed and  asked  witness  '*  whether,  if  any  such  conveyance 
was  made,  it  was  made  by  deed,"  and  the  witness  said  it 
was.  The  plaintiffs'  counsel  did  not  propose  to  introduce 
such  conveyance  in  evidence,  but  insisted  that  the  witness 
should  answer  his  question,  but  the  Court  ruled  that  such 
conveyance  could  not  be  proved  by  parol  testimony  and  ex- 
cluded the  answer. 

Let  it  be  noticed,  that  the  purpose  was  to  prove  a  fraud 
conunitted  by  the  witness.  The  plaintiffs  could  not  know 
what  disposition  he  had  immediately  made  of  his  property ; 
could  not  be  prepared  therefore  to  produce  any  such  con- 
veyance. A  party  so  situated  should  be  entitled  to  call 
from  the  witness  and  introduce  every  act  of  his  immediately 
preceding  and  following  the  alleged  fraudulent  transaction. 
K  the  witness  can  escape  such  a  searching  inquiry,  by  a 
statement  that  his  transactions  have  been  reduced  to  written 
contracts  made  with  parties  dealing  with  him,  and  of  which 
the  party  defrauded  can  have  no  means  of  knowledge,  the. 
opportunity  to  prove  a  fraud  must  be  very  greatly  restricted. 
The  purpose  of  the  law  in  such  cases  is  to  require  a  full  dis- 
closure from  the  person ;  to  find  out,  not  to  screen  a  fraud. 
The  fact  sought  was  collateral  to  the  issue,  and  yet  suited  to 
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prove  the  fraud  alleged,  by  showing  the  intention  of  Potter 
in  mining  purchase  of  the  goods. 

**  And,  in  all  cases,  where  the  guilt  of  the  party  depends 
upon  the  intent,  purpose,  or  design,  with  which  the  act  is 
done,  or  upon  his  guilty  knowledge  thereof,  I  understand  it 
to  be  a  general  rule,  that  collateral  &cts  may  be  examined 
into,  in.  which  he  bore  a  part,  for  the  purpose  of  establish- 
ing such  guilty  intent,  design,  purpose  or  knowledge."  Bot- 
tomley  v.  United  States^  1  Story's  R.,  135, 143 ;  Farmers?  (6 
Man.  Bamk  v.  Winfidd,  24  Wend.,  419;  Bennett  v. 
Crocker,  8  Greenl.,  244;  1  Greenl.  Ev.,  §  87,  note  2. 

In  ike  case  of  Aj/ers  y.  Hewetty  19  Maine,  281,  it  is  ap- 
parent, that  the  plaintiff  would  have  been  permitted  to  prove 
a  sale  of  goods  by  a  written  bill  of  sale,  without  its  produc- 
tion, being  a  collateral  matter,  had  it  not  been  produced  on 
suggestion  of  the  opposite  party,  who  then  objected  that  it 
could  not  be  received  in  evidence  without  being  first  proved 
by  the  subscribing  witness.  The  Court  decided  that,  being 
an  instrument  collaterally  presented,  such  proof  was  not 
necessary.  The  dispensation  of  such  proof  is  the  same  in 
principle  as  that  of  the  production  of  the  instrument  itself. 

Let  it  be  noticed  also,  that  the  question,  the  answer  to 
which  was  excluded,  did  not  call  for  the  contents  of  the  deed 
of  conveyance.  It  only  called  for  the  fact  whether  a  con- 
veyance of  property  had  been  made.  In  this  there  was  no 
violation  of  any  rule  of  evidence  attempted.  Baker  v. 
Cotter,  45  Maine,  236.  It  was  analogous  to  the  proof  of  a 
tenancy  by  lease  without  producing  the  lease,  as  in  cases  of 
Rex  V.  Inhabitants  of  Holy  Trinity,  7  B.  &  C,  611 ;  Doe 
V.  Harvey,  8  Bing.,  239. 

It  should  not  be  considered  that  proof  of  the  foLct  alone 
of  making  a  conveyance  of  property  at  that  time,  and  to 
that  person  was  iipmaterial.  It  was  most  material,  without 
a  knowledge  of  what  the  property  was  or  of  its  value.  It 
would,  with  other  testimony  in  the  case,  have  had  an  impor- 
tant influence,  if  unexplained ;  and  thus  have  called  upon 
the  defendant  or  his  witness  to  explain  it. 
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There  is  another  ground  upon  which  the  answer  shouU 
have  been  received.  The  deed  appeared  to  be  in  the  haads 
of  a  person  who  could  not  be  reached  bj  process  of  the 
Oonrt ;  and  he  was  not  obliged  to  part  with  his  deed  by  aor 
nexing  it  to  a  deposition.  Being  a  collat^*al  matter^  the 
fSEM^ts  respecting  it  might  for  these  reasons  have  been  proved 
by  parol. 

In  the  ease  of  Ralph  v.  Brottm^  3  Watts  &  Serg't,  39&» 
a  deposition  was  excluded  '^  because  it  appeared  on  tiie  £EU3e 
of  the  deposition,  as  it  was  said,  that  the  material  fi^^ts  re- 
ferred to  by  parol  were  in  writing,"  which  should  have  been 
produced.  The  exclusion  was  decided  to  have  been  erron- 
eous, because  the  original  paper  was  in  the  hands  of  a  per- 
son, who  could  not  be  reached  by  process  of  the  Court. 
That  person  appeared  to  have  been  a  resident  of  New  York. 

When  a  title  to  property  depending  upcm  a  deed  or  writ- 
ten contract  is  to  be  established,  such  deed  or  contract  Huuii 
be  produced.  But  wh^i  in  cases  of  alleged  fraud  the  fact 
of  a  conveyance  by  the  witness  is  to  be  proved  as  a  collat- 
eral matter,  to  exhibit  the  intention  or  purpose  of  the  original 
transaction,  the  law  does  not  require  the  production  of  such 
deed  or  contract. 

^oXy  contra. 

In  Hutchinson  v.  Chadboumej  35  Maine,  190,  it  was  de- 
cided that  a  party  could  not  use  ofBce  copies  of  deeds  of 
conveyance  of  real  estate,  to  show  a  design  on  the  part  of 
the  grantor  to  commit  a  fraud,  about  the  time  of  another 
conveyance,  which  was  attempted  to  be  impeached  in  the 
pending  suit.  The  evidence  was  inadmissible  because  it 
was  not  the  best  evidence ;  it  was  secondary.  Much  more 
is  it  secondary  to  inquire  of  a  party  on  the  stand  about  such 
a  conveyance. 

Oral  evidence  cannot  be  substituted  for  any  writing  the 
existence  of  which  is  disputed,  and  which  is  material,  either 
to  the  issue  between  the  parties  or  to  the  credit  of  the  wit- 
ness.    1  Greenl.  Ev.,  §  88. 
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A  witness  cannot,  upon  cross-examination,  even  for  the 
purpose  of  discrediting  him,  be  asked  as  to  the  contents  of 
a  written  paper  which  is  neither  produced  nor  its  absence 
accounted  for.  McDonnell  v.  Evans ^  73  E.  C.  L.  R.,  930; 
2  B.  &  B.,  286.  Vide  6  E.  C.  L.,  118 ;  1  Starkie  on  Ev., 
192. 

The  object  of  the  plaintiff  was  to  establish  the  fraud  of 
Potter,  by  proving  a  written  conveyance  of  property  about 
tiie  same  time.  This  conveyance  is  an  independent  materi- 
al fact,  and  the  best  evidence  is  the  conveyance  itself;  and 
no  reason  is  shown  why  that  evidence  should  not  be  pro- 
duced. 

The  opinion  of  *the  Court  was  drawn  up  by 

Walton,  J. — When  the  quehtion  to  be  determined  is 
whether  a  person  has  conveyed  away  his  property  with^tiie 
fraudulent  design  of  avoiding  the  payment  of  his  debts, 
very  little  if  any  aid  can  be  derived  from  an  inspection  of 
the  written  instnunents  of  conveyance.  Such  writings  are 
often  niade  for  the  very  purpose  of  concealing  the  fraud, 
and,  if  produced,  would  tend  to  aid  rather  than  detect  it.  A 
searching  cross-examination  of  the  guilty  parties  is  one  of 
the  most  efficient  modes  of  unveiling  such  transactions,  and 
the  evidence  thus  obtained  is  often  sufficient  to  establish  the 
fraud. 

It  is  always  important  to  show  that  the  accused  party  has 
so  dbposed  of  his  property  that  tiie  party  defruuded  cannot 
secure  his  demand  by  attachment ;  for  it  could  hardly  be 
believed  that  a  person  intended  to  cheat  another  out  of  his 
debt,  if  he  should  continue  oi^nly  to  own  attachable  pro- 
perty sufficient  to  secure  it.  Ajid  when  it  can  be  shown 
that  he  has  disposed  of  it  in  a  way  that  an  honest  man  de- 
sirous of  paying  his  debts  would  not  dispose  of  his  proper- 
ty, the  fraudulent  intent  is  established. 

When  it  cmi  be  shown  that  a  party  has  disposed  of  oS  his 
attachable  property,  some  progress  has  been  made  in  estab- 
lishing such  a  fr^ud.    K  in  addition  to  this  it  can  be  shown 
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that  it  has  been  disposed  of  to  a  relative,  the  evidence  is 
strengthened,  for  experience  shows  that  such  transfers  are 
oftener  made  to  relatives  than  strangers.  If  it  can  be  shown 
that  property  which  could  readily  be  disposed  of  for  cash 
has  been  sold  on  credit,  especially  if  it  be  a  long  credit, 
and  negotiable  paper  taken  so  that  the  credits  could  not  be 
reached  by  trustee  process ;  or  if  after  a  pretended  sale  the 
seller  retains  the  possession  and  continues  to  use  the  pro- 
perty as  before ;  or  if  the  pretended  purchaser  is  so  situated 
that  he  would  not  be  likely  to  want  the  property,  or  is  un- 
able to  pay  for  it ;  or  if  it  can  be  shown  that  notes  given 
for  the  property  have  been  deposited  in  the  hands  of  some 
third  person  friendly  to  both  the  pretended  seller  and  buyer, 
showing  an  intention  that  they  should  not  be  collected ;  or 
if  the  deeds  or  other  instruments  of  conveyance  can  be 
shown  to  bear  false  dates,  so  as  not  to  disclose  the  true 
dates  of  the  transactions ;  these  and  other  similar  circum- 
stances will  very  much  strengthen  the  evidence  of  fraud ; 
and  circumstances,  of  but  little  importance  when  considered 
separately,  may  be  so  multiplied,  that  in  the  aggregate,  they 
leave  no  doubt  of  the  fact. 

And  if  parties  to  such  fraudulent  conveyances,  by  such 
an  evasive  answer  as  was  interposed  in  this  case,  which 
neither  admits  nor  denies  the  existence  of  a  conveyance  in 
writing  or  otherwise,  but  is  hypothetical  and  equivocal, 
namely,  ''that  if  any  such  conveyance  was  made,  it  was 
by  deed,"  can  shut  out  all  further  inquiry,  so  that  it  cannot 
be  ascertained  even  when  or  to  whom  such  conveyances,  if 
any,  were  made,  unless  the  writings  themselves  are  pro- 
duced, the  means  of  detecting  and  preventing  such  frauds 
will  be  very  much  restricted. .  To  summon  all  the  parties 
supposed  to  have  possession  of  such  instruments  would  be 
exceedingly  expensive,  inconvenient,  and  hazardous ;  for, 
after  ail,  it  might  turn  out  that  the  wrong  parties  had  been 
summoned  and  the  right  ones  left  at  home ;  and  it  is  not 
likely  that  those  who  were  thus  aiding  a  fraudulent  debtor 
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would  make  any  disclosures  in  aid  of  his  creditors  till 
obliged  to. 

In  Keene  v.  Meade^  3  Pet,,  1,  the  Court  say,  "it  cannot 
be  laid  down  as  a  universal  rule  that,  Where  written  evidence 
of  a  &ct  exists,  all  parol  evidence  of  the  same  fact  must  be 
excluded;"  and  in  Mumford  v.  Bowne^  1  Anthon,  (N.  Y.,) 
40,  the- rule  is  laid  down  that  *^ parol  evidence  of  the  con- 
tents of  papers  relating  to  facts  collateral  to  the  issue  is  suf- 
ficient ;"  also  in  Lowry  v.  Pvison,  2  Bailey,  324.  Thus  in 
Whitefield  v.  Brand,  16  Eng.  Law  J.,  a  witness^as  allow- 
ed to  testify  that  he  had  agreed  to  sell  goods  on  commission, 
although  the  agreement  had  been  reduced  to  writing ;  and 
in  Robinson  v.  Tipton,  31  Ala.,  595,  ''thatW.  sold  him 
the  land  for  $2009,"  without  producing  the  written  evidence 
of  the  sale,  or  accounting  for  its  absence ;  and  in  Sanders  y. 
Stokes,  30  Ala.,  432,  to  a  sale  of  chattels,  though  a  written 
bill  of  sale  was  made  and  accepted  at  the  time ;  same  in 
Blood  V.  Harrington,  8  Pick.,  552 ;  in  Thompson  y.Mapp, 
6  Geo.,  260,  to  a  sale  of  personal  property,  and  the  time 
when  it  was  made,  notwithstanding  the  contract  was  reduced 
to  writing;  in  Waller  v.  CraUe,  8  B.  Mon.,  11,  to  the  con- 
tents of  papers  executed  to  a  third  person  residing  out  of 
the  State;  in  Ralph  v.  Brown,  3  Watts  and  Serg.,  395, 
because  the  papers  were  in  the  hands  of  a  person  who  could 
not  be  reached  by  process  of  Court ;  same  in  Brown  v. 
Wood,  19  Miss.,  475 ;  Bridge  Co.  v.  Shannon,  1  Gilman, 
15 ;  Lemon  v.  Johnson,  6  Dana,  399 ;  in  Tucker  v.  Welsh, 
17  Mass.,  160,  a  copy  of  a  mortgage  deed  was  admitted  in 
evidence  on  the  question  whether  the  mortgager  had  assign- 
ed an  insurance  policy  to  defraud  his  creditors,  and 'Chief 
Justice  Pabkeb,  in  delivering  the  opinion  of  the  Court, 
(page  165,)  says,  ihe  conveyance  might  have  been  proved  by 
parol,  for  the  purpose  for  which  the  copy  was  itsed;  that  it 
was  produced  to  prove  a  collateral  fact ;  that  the  original 
i^is  not  in  the  possession  of  the  party  producing  the  copy, 
and  he  had  no  control  over  it,  &c. ;  and  in  Ayers  v.  Hetoett, 
19  Mame,  281,  a  bill  of  sale  was  admitted  in  evidence  witb- 
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ont  calling  the  subscribing  witness,  because  it  related  to  a 
fact  collateral  to  the  issue ;  and  it  is  quite  apparent  from 
the  opinion  of  tiie  Court  that  the  sale  was  in  the  first  in- 
stance proved  by  parol ;  for  the  Court  say,  "the  writing  was 
produced  by  the  witness  at  the  suggestion  of  the  defendant, . 
as  corroborative  of  his  testimony ,  or  to  enable  the  adverse 
party  to  determine  whether  it  vxis  in  conformity  to  ihe  evi- 
dence contained  in  the  writing.^^  The  bill  of  sale  could  not 
have  been  "corroborative  of  the  witness'  testimony,"  nor 
could  his%>stimony  have  been  "in  conformity  to  the  evi- 
dence contained  in  the  writing,"  unless  he  had  testified  to 
the  facts  evidenced  by  the  writing. 

In  respect  to  the  case  now  under  consideration  it  will  be 
observed  that,  if  there  was  any  such  deed  of  conveyance  as 
the  answer  of  the  witness  would  seem  to  intimate,  the  plain- 
tifis  were  not  parties  to  it ;  that  it  was  in  the  hands  of  a 
stranger  residing  out  of  the  State ;  that  so  fiu-  as  appears 
the  plaintiffs  had  no  previous  knowledge  of  its  existence, 
and  were  only  inquiring  generally  after  such  conveyances  as 
a  person  intending  to  defraud  his  creditors  would  be  likely 
to, make;  that  the  inquiry  was  upon  cross-examination  of 
the  accused  party,  and  related  to  a  fistct  collateral  to  the 
main  issue,  and  admissible  only  upon  the  question  of  inten- 
tion. 

We  are  of  opinion  that  the  question  propounded  to  the 
witness  was  proper,  and  ought  to  have  been  answered. 

Exceptions  sustained^ 

Verdict  set  aside. 

New  t^Hal  granted. 

Appleton,  C.  J.,  RiOE,  Cutting  and  Kent,  JJ.,  con- 
curred. 

Davis,  J. — The  general  rule  is,  that  oral  evidence  cannot 
be  substituted  for  a  written  instrument.  Mr.  Greenleap 
statjps  an  exception  to  this  rule,  "when  the  writing  is  coU^fr- 
eral  to  the  question  in  issue."  1  Greenl.  Ev.,  §  89.  In 
yearly  all  the  cases  cited  by  him  to  support  the  proposition, 


Digitized  by  VjOOQ IC 


CUMBERLAND,  1862.  679 

the  writing  was  presumed  to  be  within  the  control  of  the 
other  party,  and  the  nature  of  the  action  such  as  to  amount 
to  a  notice  to  produce  it ;  and  not  being  produced,  oral  evi- 
dence was  admitted. 

There  are  some  cases  in  which  the  admission  of  such  evi- 
dence is  justified  on  the  ground  that  it  related  to  a  matter 
eottateral  to  the  isme.  Southwick  v.  Stevens^  10  Johns., 
443 ;  McFadden  v.  EingOmry,  11  Wend.,  667.  But  it  by 
no  means  follows  that  such  evidence  is  always  admissible 
when  collateral.  On  the  contrary,  there  are  numerous  cases, 
in  almost  every  State,  In  which  oral  evidence  of  letters,  and 
other  writings,  has  been  excluded,  though  relating  to  the 
intention  of  the  parties,  the  credit  to  be  given  to  the  wit- 
nesses, or  to  some  other  merely  collateral  question.  And 
the  general  rule  is  rarely  depmlied  from,  that  no  evidence  is 
admissible  which  indicates  the  existence  of  evidence  of  the 
same  fiu^t,  of  a  higher  or  better  nature. 

But  I  concur  in  the  result  to  which  my  associates  have 
come  in  this  case,  for  the  following  reasons. 

It  does  not  appear  that  the  question  excluded  related  to 
real  estate.  By  its  terms  it  might  have  had  reference  to  a 
conveyance  of  personal  property.  The  latter  may  be  convey- 
ed by  parol ;  the  former  can  be  conveyed  by  deed  only,  and 
therefore  the  fact  cannot  exist  except  by  the  deed.  It  is 
impossible  to  prove  such  a  conveyance  except  by  proving  a 
deed.  K  personal  property  is  sold  by  a  deed,  the  fact 
could  be  proved  without  any  evidence  of  a  deed,  though 
generally  such  evidence  would  not  be  admissible.  But  to 
prove  a  sale  of  real  estate,  there  must  be  evidence  of  a 
deed.  And  therefore,  though  it  relates  to  a  matter  entirely 
collateral,  the  deed  itself  .^lust  be  produced.  Hoitt  v. 
MouUon^  2  Foster,  (N.  H.,)  586.  In  this  State,  even  ojlce 
copies  are  not  admissible.  Hutchinson  v.  OhadboumCy  35 
Maine,  189.  And,  in  those  cases  where  secondary  evidence 
is  admissible,  it  must  be  the  best  kind  of  such  evidence  of 
which  the  case  admits.  Thus,  if  the  plaintiff  undertakes  to 
prove  fraudulent  sales  of  real  estate  by  the  defendant,  if 
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secondary  evidence  is  admissible,  which  is  denied  in  Ihis 
State,  it  must  be  proved,  not  by  oral  testimony,  but  by  of- 
fice copies.  Blanchard  v.  Youngs  11  Cush.,  341;  IHerce 
V.  Ghrayy  7  Gray,  67.  '  , 

But  the  question  excluded  in  this  case  not  only  might 
have  related  to  a  conveyance  of  personal  property,  if  the 
conveyance  was  by  deed,- it  did  not  call  for  any  evidence  of 
its  contents.  It  did  not  relate  to  the  property  in  contro- 
versy ;  it  was  not  an  inquiry  abdtit  any  particular  property. 
The  object  was  not  to  show  title  in  any  one,  but  to  prove, 
by  sales  of  other  property,  to  a  relative,  at  about  the  same 
time,  an  intent  of  the  defendant,  generally,  to  put  his  pro- 
perty beyond  the  reach  of  his  creditors.  The  particular 
kind  of  conveyance,  or  its  validity,  or  sufficiency,  was  not 
of  any  importance ;  nor  was  any  inquiry  made  in  regard  to 
those  matters.  I  think  a  general  question  of  that  kind  was 
admissible.  A  general  statement  of  a  fact  of  which  there  is 
written  evidence  may  sopetimes  be  admitted,  when  a  de- 
tailed account  of  the  contents  of  the  writing  would  be  ex- 
cluded.    Taylor  v.  Carpenter ^  2  Woodbury  &  Minot,  1. 


Habvet  Gaboelon  t;cr«^5  Hampden  Fire  Insurance  Ck). 

Where  an  applicant  for  insurance  oovenantt  in  his  application  that  it  contains 
'<  a  just,  full  and  true  exposition  of  aU  the  fiEUSts  and  drcumstanoes  in  regard 
to  the  conditioui  situation,  value  and  risk  of  the  property  to  be  insured,  so 
&r  as  the  same  are  known  to  the  applicant,  and  are  material  to  the  risk ;" 
and  the  policy  declares  that  the  application  is  made  a  part  of  the  policy,  and 

'  that  the  policy  '<  is  made  and  accepted  upon  the  representations  of  the  as- 
sured in  his  application ;"  the  statements  made  in  the  application,  if  war- 
ranties, are  such  only  so  far  as  the  facts  stated  «  are  known  to  the  appli- 
cant, and  are  material  to  the  risk/' 

But  whether  deemed  to  be  representations,  or  warranties  Umited  in  their  char- 
acter, the  question  as  to  their  materiality,  and  as  to  the  knowledge  of  the 
applicant,  is  properly  left  to  the  Jury. 
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On  Exceptions  from  the  ruling  of  Davis,  J.,  at  Msi 
Ftius. 

Assumpsit  npon  a  policy  of  insurance. 

The  policy  contained  the  following  clauses: — **This  in- 
surance is  predicated  upon  an  japplication  or  survey  filed  m 
the  office  of  said  Insurance  Company  as  No,  332,  which  ap- 
plication or  survey  is  made  a  part  and.  portion  of  this  pol- 
icy, and  warranty  on  the  part  of  the  assured."  And  it  is 
moreover  declared,  &c.,  ♦  ♦  ♦  "that  this  policy  is  made 
and  accepted  upon  the  representations  of  said  assured,  in 
his  application  iox  said  insurance,  and  in  reference  to  the 
conditions  hereunto  annexed,  which  are  to  be  used  and  re- 
sorted to,  in  order  to  explain  the  rights  and  obligations  of 
the  parties  hereto,  and  not  herein  otherwise  specially  pro- 
vided for." 

The  application  referred  to  in  the  policy  was  for  insurance 
on  a  stock  of  molasses,  rum,  alcohol,  &c.,  in  a  distillery 
and  still  house,  and,  in  describing  the  building,  contained 
the  words,  "plenty  of  water  upon  the  premises  and  force 
pump,  and  well  ventilated."  The  sixth '•question  in  the  ap- 
plication, "What  is  used  for  lighting?*  was  answered  by  the 
words,  "Oil  in  close  lamps." 

The  defendants'  counsel  contended  that  the  statement  in 
the  application  as  to  ventilation  was  a  warranty,  and  the 
plaintiff  must  show  a  compliance  with  it  before  he  could  re- 
cover in  this  action.  But  the  presiding  Judge  instructed 
the  jury  that  it  was  not  a  warranty,  but  a  representation ; 
and  if  they  were  satisfied  it  was  material  to  the  risk,  and 
£EJse  or  not  complied  with  by  the  assured,  it  was  a  defence 
to  the  action ;  but,  if  they  were  not  satisfied  it  was  material 
to  the  risk,  or,  if  material,  that  it  was  not  complied  with 
or  was  false,  it  would  not  be  a  defence. 

The  counsel  for  the  defendants  contended  that  the  sixth 
question  and  answer  were  a  warranty ;  and  that  the  plaintiff 
must  show  a  compliance  with  it  before  he  could  recover. 
But  the  Judge  instructed  the  jury  that  it  was  not  a  war- 
ranty, but  a  representation ;  and  if  they  should  be  satisfied 
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it  was  material  to  the  risk,  and  was  fiUse,  or  not  complied 
.  with  by  the  assured,  it  was  a  defence  to  the  action,  other- 
wise not. 

The  verdict  was  for  the  plaintiff,  and  the  defendants  fQed 
exertions. 

Drummondf  in  support  of  the  exceptions. 

JFoXy  contra. 

The  opinion  of  the  Court  was  drawn  up  by 

Appleton,  0.  J. — Policies  of  insurance  vary  in  the  lan- 
guage used.  l?he  conclusions,  therefore,  to  which  the  Courts 
may  arrive,  must  necessarily  depend,  in  no  slight  degree, 
upon  the  terms  in  which  the  policy,  and  the  Application  pre- 
ceding it,  are  expressed. 

The  plaintiff,  in  his  application,  after  answering  the  sev- 
eral inquiries  proposed,  "  covenants  and  agrees  to  and  with 
the  said  company  that  the  foregoing  is  a  just,  full  and  true 
exposition  of  all  the  facts  and  circmnstances  in  regard  to 
the  condition,  situation,  value  and  risk  of  the  property  to 
be  insured^  so  Jar  as  the  same  are  known  to  the  ajpplioanl 
and  are  material  to  the  riskJ^ 

The  policy  contains  the  following  clause.  *' This  insur- 
ance is  predicated  upon  an  application  and  survey  filed  in 
the  office  of  said  Insurance  Company,  as  No.  322,  which 
application  or  survey  is  made  part  and  portion  of  this  pol- 
icy and  warranty  on  the  part  of  the  assured.  And  it  is 
moreover  declared  ♦  ♦  *  that  this  policy  is  made  and 
Q/ccepted  upon  the  r^resevUations  of  the  assured  in  his  appli^ 
cation  for  said  insurance^  and  in  reference  to  the  conditions 
hereunto  annexed,  which  are  to  be  used  and  resorted  to,  in 
order  to  explain  the  rights  and  obligations  of  the  parties 
hereto  and  not  herein  otherwise  specially  provided  for." 

If  this  is  to  be  regarded  as  a  warranty,  it  is  one,  the  lim- 
itations of  which  are  clearly  expressed  in  the  application. 
It  is  not  an  absolute  warranty  that  each  answer  is  true — 
but  only  that  the  answers  are  "  a  just  and  true  exposition  of 
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all  the  facts  and  circumstances  in  regard  to  the  condition, 
situation,  value  and  risk  of  the  property,  so  far  as  the  same 
are  known  to  the  applicant  and  are  material  to  the  risk." 
The  warranty  extends  no  further.  The  party  applying  and 
the  paiiy  receiving  the  application  must  have  understood  it 
as  warranting  to  the  extent  thus  indicated.  The  knowledge 
of  the  applicant,  therefore,  and  the  materiality  of  the  facts 
stated,  were  properly  to  be  submitted  to  a  jury.  lAndsey 
V.  Union  Mutual  Fire  Insurance  Company^  3  B.  I.,  157. 

In  reference  to  the  statement  in  regard  to  ventilation,  it 
may  be  observed,  that  it  is  not  responsive  to  any  inquiry, 
and,  in  such  case,  the  burden  of  proof  is  on  the  insurance 
company  to  show  its  materiality  and  falsity.  And  tiiese  are 
to  be  determined  by  a  jury.  Daniels  v.  Hudson  River 
Fire  Insurance  (hmpany^  12  Cush,  417. 

K  it  be  doubtful  from  the  words  of  a  policy,  whether  cer- 
tain statements  made  by  the  applicant  relative  to  the  subject 
of  insurance  are  to  be  regarded  as  warranties  or  as  repre- 
sentations, they  will  be  regarded  as  the  latter.  Wilson  v. 
The  Convxiy  Fire  Ins.  Co.y  4  R.  I.,  143.  A  statement  in 
an  application  for  insurance  is  to  be  considered  a  represent- 
ation rather  than  a  warranty,  unless  it  is  clearly  made  a 
warranty  by  the  terms  of  the  policy  or  by  some  direct 
reference  thereto.  Daniels  v.  Hudson  River  Ins.  Co.y  12 
Cush.,  416. 

That  the  answers  referred  to  in  the  exceptions  should 
be  deemed  representations,  they  being  so  termed  in  the  pol- 
icy, would  seem  hardly  to  be  a  matter  of  doubt,  according 
to  the  case  of  Houghton  v.  Manufacturers^  M.  F.  Ins.  Co.^ 
8  Met.,  114.  So  too,  in  EUiot  v.  Hamilton  M.  F.  Ins. 
Co.  J  13  Gray,  139,  the  same  Court  held  language  almost 
identically  similar  to  that  used  in  the  present  case,  to  be  a 
representation  rather  than  a  warranty,  and  referred  the  ma- 
teriality and  truth  of  the  answers  to  the  determination  of  a 
jury. 

But  whetlier  the  answers  are  to  be  deemed  representations 
or  warranties  limited  in  their  character,  their  materiality 
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and  truth  were  necessarily  to  be  passed  upon  by  a  jury.  If 
they  were  representations,  it  is  not  contested  that  such 
should  be  the  case.  H  they  were  warranties,  if  the  state- 
ments were  immaterial,  the  plaintiff  was  not  to  be  deprived 
of  his  policy.  The  limitation  imposed,  was,  *^  so  far  as 
known  to  the  applicant  and  material  to  the  risk,"  and,  with 
this  limitation,  the  warranty  is  found  not  to  have  been 
broken.  JEJxceptions  overruled. 

Rice,  Davis,  Kent  and  Walton,  JJ.,  concurred. 


Seth  Scammon,  JSup't  of  Beform  8chodly  verms  Inhabi- 
tants OF  Wells. 

It  18  proTided  by  c.  37  of  the  Acts  of  1858,  that  the  expense  of  subsistence, 
&c,  of  a  boy  sent  to  the  Reform  School  shaU  be  defrayed  by  the  town,  when 
he  resides,  if  in  the  State ;  otherwise  by  the  town  in  which  he*  commits  the 
offence :  —  Held  that  the  town  of  his  residence  at  the  time  of  his  commitment 
if  within  the  State,  is  thus  made  liable,  and  not  the  town  in  which  he  com- 
mitted the  offence. 

The  statute  makes  it  the  duty  of  the  magistrate  to  certify  in  his  mittimus  the 
town  in  which  the  boy  resides,  tf  hwten :  which  certificate  shaU  be  sufficient 
eyidence  in  the  first  instance  to  charge  the  town.  But  the  omission  of  the 
justice  to  certify  the  &ct,  will  not  defeat  the  right  to  recover,  for  the  statute 
makes  that  right  absolute,  while  the  making  of  the  certificate  is  conditionsl; 
and  the  fact  of  residence  may  be  proved  aliunde. 

This  was  an  action,  by  the  plaintiff  as  Superintendent  of 
Beform  School,  to  recover  to  the  use  of  the  State,  from  the 
defendant  town,  for  expenses  incurred  for  the  subsistence 
and  clothing  furnished  one  Frank  L.  Pinkham  at  the  reform 
school,  and  expense  of  transportation  of  him  to  said  school. 
The  statute  on  which  the  suit  is  founded,  is  recited  in  the 
opinion  of  the  Court. 

The  facts  in  the  case  sufficiently  appear  from  tiiie  opinion 
of  the  Court,  and  the  points  made  in  argument. 

M.  ff.  Smithy  for  the  plaintiff. 
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T.  M.  Baj/eSj  for  the  defendants. 

Every  feet  requisite  to  bring  the  case  within  the  provis- 
ions of  this  statute  should'  be  alleged.  Among  other  things, 
it  was  necessary  to  allege  that  the  Justice,  before  whom  the 
conviction  was  had,  certified  in  his  mittimus  that'  the  con- 
vict resided  in  the  defendant  town,  at  the  time  of  convic- 
tion. This  is  the  plain  meaning  of  the  statute,  which  makes 
the  town  liable  where  t!he  residence  is  kt  the  time  of  con- 
viction, and  not  at  the  time  of  the  commission  of  the  of- 
fence. The  offence  may  have  been  commitfed  any  number 
of  years  before  conviction.  The  phraseology  of  the  statute 
is  all  in  the  present  tetise  and  applies  to  the  time  of  con- 
viction only.  ' 

The  plaintiff's  count  asserts  that  the  justice  certified  in 
his  mittimus  that  the  convict  resided  in  Wells,  at  the  time 
of  the  commission  of  the  ofibnce,  but  not  that  he  resided 
there  at  the  time  of  his  conviction. 

Again.  This  action  must  fail  upon  the  testimony,  be- 
cause the  mittimus  does  not  certify  that  the  convict  resided 
in  Wells  at  the  time  of  his  conviction.  Such  a  fact,  thus 
certified,  is  indispensable  to  the  maintenance  of  this  action. 
There  must  be  an  express,'  explicit  certificate  of  this  fact, 
in  addition  to  the  usual  and  necessary  contents  of  a  legal 
mittimus.     This  the  statute  clearly  requites. 

In  this  case  the  mittimus  contains  no  such  certificate. 
This  statute  should  be  rigidly  construed.  It  is,  to  say  the 
least,  of  doubtful  validity  "ivhen  tried  by  the  constitution  of 
the  State,  for  its  tendency  is  to  impose  the  burden  of  sup- 
porting quasi  paupers  upon  towns,  without  any  previous 
notice  of  their  liability,  or  privilege  of  controverting  the 
same,  upon  the  shallow  judgment  or  vicious  caprice,  or  dis- 
honesty, of  some  facile  justice,  many  of  yhom  are  not  dis- 
tinguished for  vigor  of  mind  oi  incorruptible  integrity. 

The  opinion  of  the  Court  was  drawn  up  by 
Walton,  J. — An  Act  of  the  Legislatu^,  passed  in  1868, 
(c.  37,  §  2,)  provides  thM  When  any  boy  belkween  the  ages 
Vol.  l.        "    74 
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of  eleven  and  sixteen  years,  is  convicted  of  any  one  of  the 
offences  therein  described,  he  may  be  sentenced  to  the  re- 
form school;  and  that  ^the  expense  of  transporting  such 
boy  to  the  reform  school  and  of  his  subsistence  and  clothing 
during  his  imprisonment,  shall  be  defrayed  by  the  city  or 
town  where  mch  hoy  resides^  if  witiiin  this  State,  otherwise 
by  the  city  or  town  where  the  offence  is  committed.'' 

This  action  is  to  recover  for  expenses  thus  incurred ;  and 
it  is  objected  that  thd  action  cannot  be  maintained,  because 
the  justice  did  not  certify  in  his  mittimus  that  the  boy  re- 
sided in  the  defendant  town  at  the  time  fie  was  oanvided. 
The  third  section  of  the  Act  above  referred  to  provides^  that 
**it  shall  be  the  duty  of  the  justice,  before  whom  any  boy  is 
convicted,  to  certify,  in  his  mittimus,. the  city  or  town  in 
which  such  boy  resides,  if  known ;  and  that  such  certificate 
shall  in  all  cases  be  sufficient  evidence,  in  the  first  instance, 
to  charge  such  city  or  town  with  the  expense  of  sudi  boy, 
not  exceeding  one  dollar  per  week." 

Do  these  provisions  have  reference  to  the  boy's  residence 
at  the  time  of  committing  the  offence,  or  at  the  time  when 
he  is  committed  to  the  reform  school?  We  are  satisfied 
that  the  statute  has  reference  to  the  latter ;  and  if,  aifter 
having  committed  an  offence,  and  before  being  committed  to 
the  reform  school,  a  boy  should  change  his  residence,  it  is 
the  city  or  town  where  the  boy  resides  when  committed  to 
the  reform  school,  and  not  the  city  or  town  in  which  he  may 
have  resided  when  he  committed  t^e  offonce,  that  is  thus 
made  liable  for  his  support. 

The  justice  certified  in  his  mittimus  that  when  the  offence 
was  committed  the  boy  resided  in  Wells,  but  he  omitted  to 
certify  where  he  resided  at  the  time  he  committed  him  to 
the  reform  school.  Is  this  omission  a  fatal  objection  to  the 
plaintiff's  right  to  recover?  Clearly  not.  The  right  to  re- 
cover is  absolute,  while  the  making  of  the  certificate  is  con- 
ditional, depending  upon  the  knowledge  of  the  magistrate. 
Why  the  justice  omitted  to  make  the  latter  certificate  does 
not  appear.    It  may  have  been  because  he  did  not  know 
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where  the  boy  then  resided,  in  which  case  it  was  no  omis- 
sion ot  duty.  Sach  omission  would  not  authorize  the  Sliper- 
intendent  to  assume  that  the  commitment  was  illegal,  and  to 
refuse  to  receive  him  into  the  reform  school ;  and,  having 
received  him,  the  law  is  imperative  that  the  city  or  town 
where  he  resides,  if  within  this  State,  at  the  time  of  such 
commitment,  shall  defray  the  expense  of  transporting  him  to 
the  reform  school,  and  of  his  support  while  there,  not  to  ex- 
ceed one  dollar  per  week.  Such  certificate,  if  made,  is  one 
sufficient  mode  of  proving  the  fact,  in  the  first  instance,  but, 
in  the  opinion  of  the  Court,  it  is  not  the  only  legal  mode. 
T^e  fact  may  be  proved  by  any  other  competent  evidence, 
in  which  case  the  plaintiff  will  be  entitled  to  recover  the 
same  as  if  such  a  certificate  had  been  inserted  by  the  magis- 
trate in  his  mittimus. 

Such  being  the  opinion  of  the  Court  upon  the  questions 
presented  for  consideration,  by  the  agreement  of  the  parties, 
the  action  is  to  stand  for  trial. 

Appleton,  C.  J.,  Rice,  Davis  and  Kent,  JJ.,  concur- 
red. 


Nathaniel  B.  Beach  versi^  Sarah  D.  Pennell. 

In  an  action,  wh«re  the  queetipn  in  issue  is,  whether  the  property  in  contiro- 
yersy  if  a  part  of  an  estate,  of  which  one  of  the  parties  is  an  administrator, 
the  parties  are  adnussible  as  witnesses. 

J%utt  in  an  action  of  replevin  for  certain  articles  of  merchandise,  where  the 
defendant  alleged,  by  way  of  brief  statement,  that  the  property  was  part  of 
an  estate  of  which  she  was  administratrix,  the  plaintiff  was  permitted  to 
testify  that  the  goods  were  not  sold  by  him  to  the  defendant's  intestate,  but 
consigned  to  him  for  sale. 

E?:cBPnoNS  to  the  ruling  of  Davis,  J. 
This  was  an  action  of  replevin  for  a  quantity  of  cheese. 
Plea,  general  issue,  with  a  brief  statement,  in  which  it 
was,  in  proper  form,  alleged,  that  the  defendant  was  the  ad- 
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ministratrix  of  the  estate  qf  .George  W.  Pennell ;  that  the 
prpperty  rejdeyied  was  a  part  of  his  estate,  and  was  in  his 
possession  at  j, the  Hm^  of  his  4ea1ii;  that,  on  her  i^>point- 
ment,  as  his  administratrix  she  took  possession  of  the  same, 
&Cm  and  that  the  plaintiff,  had  Be  title  to  the  property. 
And  ftirther,  that  if  the  property  had  not  been  sold  by  the 
iplaintiff  to  her  intestate,  he .  h^ld  the  same  as  consignee — 
had  made  adrances  for  freight,*  dbc., — that  he  had  a  lien 
upon  the  property  fpr  said  expenses,  and,  as  his  administra- 
trix, she  rightfully  had,  possession  lof  the  same,  at  the  time 
the  plaintiff  brought  this  action»,tbe  lien  not  having  been 
dischaiged,    . 

It  appeared  that  the  defendant's. intestate  kept  a  groceiy 
store^  in  PorU^md,  and  died  suddenly,  on  the  14th  day  of 
October,  I860,  leaving  the  cheese  in  question  in  his  store, 
with  other  goods.  :The  plaintiff  was  a  fiurmer  and  mana£EU>- 
tur^r  of  cbejese^  residing  in,  Vermont,  and  had  been  accus- 
tomed to  sell  cheese  to  said  George  W.  Pennell,  previous  to 
the  year  1860.  The  defendant  was  appointed  administra- 
trix of  said  Pennell's  estate,  Oct.  17th,  1860,  and  plaintiff 
made  a  demand  upon  her,  for  the  cheese  in  question,  on  the 
22d  day  of  said  October,  and,  the  same  not  having  been  giv- 
en up,  commenced  this  action  on  the  same  day  against  her, 
personally,  and*  not  as  administratrix. 

The  plaintiff,  among  other  things,  to  maintain  his  action, 
relied  upon  an  alleged  parol  contract  made  between  himself 
and  said  George  W.  Pennell,  at  a  personal  interview  at  the 
the  latter^  store,  in  Dec.;  1859,  by  which  it  was  agreed  that 
the  plaintiff  should  send  and  said  Pennell  should  receive 
the  cheese  in  questioi;!,  to  be  made  the  next  season,  to  sell 
on  commission;  and,  to  prove  such  alleged  contract,  the 
plaintiff's  counsel  proposed  to  call  the  plaintiff  himself  as  a 
witness.  The  defendant  seasonably  objected  to  his  compe- 
tency, but  the  Court  overruled  the  objection  and  admitted 
the  plaintiff  as  a  witness.  The  defendant,  after  the  plaintiff 
had  beeuj  thus  admitted  generally  as  a  witness,  seasonably 
objected  to  his  being  pepmiitted  to  ^testify  what  took  place 
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at  tbe  interview  pfore^aid,  betwecm  him  ami  said  George  W. 
Peimell,  respe^^tk^  said  cheese,  or  as  to  any  matters  and 
tjbdngSj.relatvQg  thereto, i  happening  before  said  Pennell's 
death ;  but  the  Court  again  overruled  the  objection  and  the 
plldntiff  testified  to  the  making. of  such  alleged  verbal  con- 
tract,, as  aforesaid,  between  him  and  said  PenneU,  and  that 
jie  sent  the  cl^ese  in  ,controven^  to  said  PenneU,  in  his 
lifetime/ under  said  contract,  in  September  and  the  first  of 
Oct^iber,  1860. 

,  XhQ  defendant  offered  evid^ce  tending  to  show,  that  the 
oheese  in  question  was  sold  and  not  consigned  by  the  plain- 
tiff to  said  GrepTge  W.  PenneU^in  his  lifetime,  and  was  the 
•property  of  said  PenneU  at  his  decease,  and  came  nghtfiiUy 
ixitf)  he^r  hands  and  possession,  Ia  her  said  capacity  of  ad- 
ministratrix,. 3S  parti  of  his  ^tate^  j 

The  verdict  ^as  fop  the  plaintiff,  and  the  jury  found 
speciaUy  that  the  property  in  the  cheese,  at  the  time  of  the 
comiaenoemeilt!  of  the  action,  was  in  the  plaintiff. 

To  the  ruliqg  of  <  the  Court  the  defendant  excepted. 

-  Fessenderi  &  Butler^  in  support  of  the  exceptions. 

The  statutes  impose  no  hardship  upon  the  Uving  party, 
because  he  can  so  conduct  his  transactions  and  make  his 
contracts  that  they  may  be  susceptible  of  other  proof  than 
his  own  testim6ny. 

I  This  case  itself  is  a  good  Ulustration  of  the  wisdom  of  the 
Exception  contained  in  §  83,  c.  82  of  E.  S.  For  a  series  of 
years  the'  plaintiff  had  i^old  his  cheese  to  the  intestate. 
After  the  Intestate's  death,  and  insolvency  of  his  estate,  the 
plaintiff  seeks,  by  his  own  testimbdy  alone^  to  show  a  change, 
the  last  year,  in  this  whole  course  of  dealing  and  that  the 
particular  cheese  i^  question,  were  consigned  instead  of 
sold. 

^  This  may  or  may  not  hdve  b^en  so  in  this  particular  case, 
but  thef' point  is,  that  it  would  be  highly  dangerous  to  found 
decisions^  as  a  general  rule,  upon  testimony  of  this  kind,  and 
that  substantial  justice  in  the  long  run  would  be  better  pro- 
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moted  by  its  exdosion.  The  exception  in  the  statute  being 
founded  on  this  principle,  is  not  the  defendant  a  ^  party  de- 
fending,''  in  her  capacity  as  administratrix,  fiEiirly  witiiin  its 
meaning? 

She  is  so,  we  contend : — 1st.  Because  it  appears,  by  the 
pleadings  themselves,  that  the  defendant,  in  her  said  capaci- 
ty, is  **  the  party  defending."  It  is  true  tiiat  she  is  not 
made  a  party  as  administratrix,  by  the  plaintiff  in  liis  writ, 
but  the  writ  is  only  a  part  of  the  record.  The  subsequent 
pleadings,  by  which  the  real  issue  in  the  case  is  raised,  show 
that  she  is  defending  in  her  official  capacity.  And  the  aver- 
ments therein  are  supported  by  the  facts,  as  the  case  shows.  - 

This  is  an  action  of  replevin.  The  defendant's  plea  and 
brief  statement  are  in  the  nature  of  an  avowry  at  common 
law ;  where  both  plaintiff  and  defendant  are  actors,  and 
either  parly  may  allege  upon  the  record  and  prove  material 
facts. 

2d.  H  not  technically  a  party  to  the  record  in  her  repre- 
sentative capacity,  the  defendant  is  ^  the  party  defending" 
in  said  capacity,  within  the  language,  the  spirit,  intent  and 
object  of  the  statute.  She  sets  up  no  claim  of  her  own  to 
the  property.  The  controversy  is  between  the  estate  dhe 
represents  and  the  plaintiff,  in  regard  to  it.  The  estate 
alone  suffers  or  is  benefited  by  the  result.  The  controversy 
arose  out  of  transactions  which  took  place  in  the  lifetime 
of  her  intestate,  with  which  she  had  nothing  to  do,  and  of 
which  she  had  no  knowledge.  Under  the  circumstances,  it 
was  her  duty,  as  administratrix,  to  defend  the  suit,  and  she 
would  have  been  un&ithfiil  to  her  trust  had  she  neglected 
to  do  so. 

The  language  of  the  statute  is^  peculiar ;  ^*  when  the  party 
prosecuting  or  the  party  defending  is,"  &c.  It  is  evident 
that  the  word  **  party"  is  not  usM  in  the  technical  sense  of 
party  to  the  record,  for  then  the  words  ^  prosecutijig"  and 
**  defending,"  would  be  entirely  superfluous.  It  would  rath- 
er seem  to  mean  the  real  party  or  person  who  is  actually 
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prosecuting  or  defending  the  suit  in  distinction  from  the 
mere  nominal  party. 

Andy  on  the  other  hand,  when  an  executor  or  admmistra- 
tor  is  made  a  mere  nominal  party  at  the  suit  of  some  third 
party,  neither  the  language  or  the  spirit  of  the  83d  section 
would. apply  so  as  to  exclude  the  testimony  of  either  party. 
In  such  case  they  would  not  be  ^  the  party  prosecuting  or 
the  party  defending.^ 

That  the  above  is  the  true  construction  of  the  83d  sec- 
tion, appears  from  the  fact,  that  administrators  or  executors, 
in  the  settlement  of  estates,  frequently  have  occasion  to  bring 
>  actions  in  the  name  of  third  parties,  as,  for  instance,  upon 
choses  in  action,  non-negotiable,  belonging  to  their  estates. 
Are  they  not  parties  prosecuting,  in  the  sense  of  the  statute? 
and  does  it  not  apply  in  such  case  as  much  as  it  would  if 
they  appeared  parties  upon  the  face  of  the  record? 

There  are  numerous  cases  also,  in  which  it  is  admissible 
for  executors  or  administrators  to  declare  either  in  their 
individual  or  irepresentative  capacities. 

Is  the  statute  to  receive  ^uch  a  construction  that  parties 
may  have  the  power,  by  the  mere  change  of  the  form  of  de- 
claring, to  admit  or  exclude  testimony  at  their  pleasure? 

In  this  controversy  concerning  the  property  replevied, 
had  the  parties  been  reversed,  and  the  present  plaintiff, 
having  seized  the  cheese  and  the  present  defendant  there- 
upon replevied  the  same,  she  could  have  brought  the  action 
either  in  her  individual  or  representative  capacity.  Would 
she  not  have  been  the  party  prosecuting  in  her  capacity  of 
administratrix,  whether  brought  in  one  form  or  the  other? 
And  in  the  one  case  should  the  evidence  be  excluded,  and 
in  the  other  admitted,  the  controversy  being  all  the  time  the 
same?  And  if  she  in  the  case  supposed  would  be  ^^ 
party  proaecuttng**  in  said  capacity,  is  she  not  now  equally 
the  ^party  defending^'  in  the  same  capacity? 

J.  C.  Woodman^  contra. 
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The  opinion  of  the  Court  "was  drawn  tip  by  '•  '  ^ 
Davis,  J. — This  is  an  action  of  replevin,  brought  to  re- 
cover a  quantity  of  cheese  from  the  possession  of  the  de- 
fendant, who  refused  to  give  it  up,  on  demand  being  made 
therefor.  Upon  the  trial,  the  defendant  jdstified  her  refusal 
to  give  up  the  property,  on  the  ground  that  it  belonged  to 
her  late  husband,  and  that  she  Was  administrdtnx  of  his  es- 
tate. Whether  she  was  justified,  as  administratrix,  in  with- 
holding the  .property,  depended  on  the  question  of  title; 
and  this  was  the  issue  presented. 

The  plaintiff  offered  himself  as  a  witness,  and  she  ob- 
jected to  his  admission,  on  the  grouM  that  she  wa^  defend- 
ing the  suit  as  administratrix.  He  being  admitted,  she 
objected  to  his  testifying  to  any  facts  occurring  in  the  life- 
time of  her  husband ;  and  to'  the  admission  of  the  witness, 
and  of  such  testimony,  exceptions  were  taken  by  her  coun- 
sel. ',!.■..' 

By  B.  S.,  c.  82,  §  78,  parties  to  civil  suits  are  made  com- 
petent as  witnesses,  in  all  cases,  as  far  as  the^  !s  any  ob- 
jection on  the  ground  of  interest.  By  §  83,  an"  exception 
is  made,  "when  the  party  prosecuting,  oi^  the  party  defend- 
ing, is  an  executor,  or  administrator."  So  ihat  parties  ar6 
admissible  as  witnesses,  in  all  such  cases',  unless  it  appears^ 
at  the  time  of  the  trials  that  one  of  the  parties  is  prosecuting 
or  defending  as  an  administrator  br  exe^tor. 

It  is  argued  by  the  counsel  for  the  defendant,  and  cor- 
rectly, that  the  description  of  the  parties  in  tile  writ  is  nit 
conclusive.  Nor  is  it  material  that  either  party  is,  in  fact, 
an  administrator  of  some  Estate,  unless  the  subject  matter 
of  the  controversy  is  a  part  of  the  same  estate.  And^  utitil 
that  fact  appears,  the  rule  must  be  applied,  which  admits 
the  parties,  and  not  the  exception^  which  exclu'des  them. 

When,  therefore,  the  very  Question  in  issufe  is,  whether 
the  property  in  controversy  is  a  part  of  an  estate  of  which 
one  of  the  parties  is  an  administrator,  the  parties  are  admis- 
sible as  witnesses.  For  while  that  fact  is  in  dispute,  it  does 
not  yet  appear  that  either  party  is  an  administrator  respe(^ 
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ing  stick  property.  It  is  the  duty  of  the  Court  to  rule 
whether  either  party  is  such  administrator ;  and  when  that 
is  the  fact  on  trial,  before  the  jury,  the  Court  cannot  find 
that  either  party  is  then  within  the  exception,  so  as  to  be 
excluded. 

This  principle  has  been  applied  to  cases  under  this  stat- 
ute. Thus,  on  a  trial  of  the  question  whether  a  will  is  val- 
id, so  that  it  should  be  approved,  the  person  named  as 
executor,  not  having  yet  assumed  the  trust,  is  admissible  as 
a  witness.  McKeen  v.  Frosty  46  Maine,  239.  So  in  the 
case  of  LongUy  v.  Randy  decided  in  the  western  district, 
in  1862,  it  was  held  that  one  sued  as  an  executor  de  son 
tort  was  admissible  as  a  witness,  on  the  ground  that,  if  the 
statute  applied  to  such  executors,  the  question  in  issue  was, 
whether  the  property  was  taken  by  defendant  us  such  an 
executor;  and,  until  that  &ct  was  established^  he  could  not 
be  excluded.  m 

So  in  the  case  at  bar,  the  question  for  the  jury  was, 
whether  the  defendant,  in  holding  the  property  sued  for, 
acted  as  administratrix.  When  the  plaintiff  was  admitted 
to  testify,  it  had  not  then  appeared  that  she  held  the  pro- 
perty as  administratrix.  It  subsequently  appeared,  by  the 
verdict  of  the  jury,  that  ste  did  not.  If  the  verdict  had 
been  otherwise,  it  could  not  have  affected  a  previous  ruling 
of  the  Court. 

It  is  argued  that  the  design  of  the  exception  in  the  stat- 
ute, was  to  exclude  the  testimony  of  one  party  to  a  con- 
tract, when  the  other  party,  being  dead,  could  not  be  heard. 
And  it  is  said  that  the  case  before  us  is  within  the  mischief 
which  the  statute  was  intended  to  remedy. 

If  such  was  the  design  of  the  statute,  then  the  Legisla- 
ture were  unfortunate  in  framing  it.  For  such  a  purpose, 
there -was  no  necessity  that  the  execufpr  or  administrator 
should  be  excluded  at  all.  But  the  statute  excludes  him,  as 
well  as  the  other  party  to  the  suit. 

And  besides,  it  very  rarely  happens  that  a  suit  at  law 
turns  upon  the  question  as  to  what  any  conbxust  vhis.    A 
Vol.  l.  75 
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lai^e  proportion  of  contested  cases  are  for  torU^  in  regard 
to  which  only  (yn^  of  the  parties  may  have  any  personal 
knowledge.  And  in  suits  for  the  violation  or  non-perform- 
ance of  contracts^  it  often  happens  that  one  of  the  parties, 
only,  can  testify  fh)m  any  personal  knowledge.  In  suits 
between  indorsees,  and  makers  or  indorsers  of  negotiable 
paper,  frequently  only  one  of  the  parties,  and  perhaps 
neither,  knows  anything  in  regard  to  the  original  contaract. 
And  yet  in  all  these  cases,  when  prosecuted  or  defended  by 
an  administrator  or  executor,  the  living  party,  who  may 
have  some  knowledge,  must  be  excluded,  because  the  other 
party,  who  may  have  known  nothing  of  the  matter,  is  dead. 
So  that,  if  the  rule,  which  admits  parties  to  testify,  is  a 
good  one,  then  the  exception  referred  to  works  injustice  as 
often  as  otherwise.  When  both  parties  are  living,  they 
seldom  stand  upon  equal  terms,  in  regard  to  the  advantage 
o{U)eing  witnesses.  And  therefore' an  absolute  rule,  that 
one  shall  not  testify  when  the  other  is  dead,  is  quite  as  likely 
to  work  mischief,  as  to  remedy  it. 

Such  being  the  general  result,  it  is  our  duty  to  apply  ^he 
statute  according  to  its  terms,  whatever  may  be  its  effect 
upon  any  particular  case.  And,  as  the  parties  should  not 
be  excluded  in  any  case,  unless  it  appears,  as  a  fact  not  in 
controversy^  that  one  of  tiiem  is  acting  as  an  administrator 
or  executor  J  in  regard  to  the  property  or  other  nuxtter  in  dis- 
putCj  the  rulings  in  the  case  at  bar  were  correct. 

Mccq>tions  overruled.    , 

Appleton,  C.  J.,  Cutting,  Goodenow  and  Walton, 
JJ.,  concurred. 

Rice,  J.,  non-concurred. 
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Union  Bank  veratis  Alfbed  J.  Stone. 

In  an  action  againBt  an  indorse  of  a  promiBSorj  note,  proof  haying  been  ad- 
duced of  demand  and  notice,  and  the  allegation  of  dne  notice  being  contro- 
verted by  the  defendant,  it  ib  no  ground  of  exception  that  the  presiding 
Judge  called  the  attention  of  the  jury  to  the  &ct  that  the  defendant  did  not 
teatiiy  in  the  case,  aa  a  matter  that  they  might  consider,  and  give  it  such 
weight  as  they  thought  it  might  deserve. 

Where  a  notary  public  testified  that,  at  the  maturity  of  a  note,  after  making 
due  demand,  he  prepared  notice  of  the  dishonor,  and  gave  it  to  one  S.  to  de- 
liver to  the  indorser,  a  copy  of  which  notice,  in  proper  form,  appears  in  his 
lecords ;  and  S.  testified  that  he  was  in  the  habit  of  delivering  notices  for  the 
notary,  and  that  he  seasonably  delivered  to  the  parties  to  be  notified,  all  no- 
tices handed  to  him  for  delivery,  but  had  no  definite  recollection  of  doing  so 
in  the  present  instance ;  that  he  made  out  the  notarial  records  in  controversy 
at  the  time,  and  they  were  signed  by  the  notary ;  — this  evidence,  uncontrt- 
dicted,  is  sufficient  to  prove  notice. 

A  notary  may  be  permitted  to  state  his  usual  course  of  proceedings,  and  his 

customary  habits  of  business. 

» 

On  Exceptions  to  the  ruling  of  Kent,  J.,  at  Jfhi  PriuSy 
and  on  a  motion  for  a  new  trial. 

Assumpsit  against  the  defendant  as  indorser  of  a  note  of 
hand  dated  March  21,  1856.  The  defenoe  was,  want  of  no- 
tice. 

Nathaniel  Badger,  notary  public,  called  by  the  plaintifEs, 
testified  that  he  had  the  note  in  suit  on  the  last  day  of  grace ; 
made  a  demand  on  the  principal,  and  he  did. not  pay  it; 
made  notices  to  the  indorsers.  It  being  admitted  that  the 
defendant  had  been  duly  notified  to  produce  at  the  trial  the 
notice  served  on  him,  the  witness  was  permitted,  against  the 
defendant's  objections,  to  exhibit  his  records,  and  testify  to 
a  copy  there  recorded  of  the  notices  he  made  out  for  the  in- 
dorsers. 'He  fiirther  stated,  that  it  was  his  custx)m  to  com- 
pare the  notices  he  prepared,  put  them  in  envelopes,  and 
such  as  he  did  not  deliver  himself  to  give  to  Benjamin  S. 
Swift  to  deliver.  In  this  case,  he  gave  the  notice  for  the  de- 
fendant to  Swift  to  deliver.  He  usually  made  up  his  record 
the  same  evening  or  the  next  morning.    In  this  instance,  the 
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record  was  made  up  bj  Swift,  and  signed  by  tiie  witness. 
The  witness  made  the  protest  himself,  and  Swift  copied  it 
into  the  record.  He  never  completed  a  protest,  or  made  a 
record  of  the  mode  of  serving  notice,  until  afl^r  Swift 
returned. 

The  deposition  of  Swift  was  introduced  by  the  plaintiffs, 
in  which  he  stated,  amongst  other  things,  that  in  1856  he 
resided  in  Brunswick,  and  was  a  clerk  in  the  post  office,  in 
which  Badger  was  an  assistant;  that  he  sometimes  aided 
Badger  in  his  business  as  a  notary,  by  copying  notices  to  in- 
dorsers  and  protests,  and  by  delivering  notices;  that  he 
sometimes  delivered  notices  to  th6  indorsers  personally,  and 
sometimes  at  the  dwellinghouses  or  places  of  business  of  the 
indorsers ;  that  all  notices  left  with  him'  for  delivery  he  de- 
livered on  the  same  day ;  that  he  did  not  make  any  memo- 
randum of  notices  delivered  by  him,  but  sometimes  inform- 
ed Badger  of  having  delivered  notices,  and  that  the  infor- 
mation he  gave  him  at  such  times  was  true. 

The  witness  identified  a  book  shown  him  as  Badger's  no- 
tarial record,  and  stated  that  the  notices  on  the  seventeenth 
page  were  in  the  witness'*  own  handwriting,  except  the  sig- 
nature of  Badger  to  each  notice.  The  witness  had  no  re- 
collection of  delivering  the  notices  copied  on  that  page  to 
the  defendant  Stone,  but  recollected  generally  that  he  de- 
livered notices  to  Stone  during  that  year.  The  witness 
testified  that  their  custom  was  to  copy  the  notices  into  the 
record  before  delivery,  and  that*  he  had  no  doubt  that  the 
notices  on  page  seventeen  were  true  copies  of  the  original 
notices. 

The  presiding  Judge  instructed  tiie  jury,  that  it  was  a 
matter  for  their  consideration,  if  Swift  copied  the  record  in 
this  case  on  the  same  day,  whether  he  did  not  know  that 
the  matters  therein  stated  were  true ;  and  that  the  fiu^t  ihBt 
the  defendant  did  not  appear  to  testify  in  the  case,  was  a 
matter  they  might  consider,  and  give  such  wei^t  to  it  as 
they  thought  it  might  deserve. 

The  verdict  was  for  the  plaintifb,  and  the  defendant 
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excepted,  and  aclso  moved  that  the  verdict  be  set  aside  as 
against  law  and  evidence. 

BarrowSy  in  support  of  the  exceptions. 

1.  The  testimony  from  tiie  notary  as  to  his  customary 
manner  of  doing  business  was  improperly  admitted. 

2.  The  testimony  given  by  Badger  and  Swift  tiiat  the 
record  of  tiie  protest  was  in  Swift's  handwriting,  tiie  offer- 
ing of  that  record  in  evidence,  and  tiie  use  that  was  made 
of  it  by  the  Judge  in  presenting  the  case  to  the  jury,  were 
alike  improper.  It  was  substantially  admitting  the  declara- 
tion or  admission  of  one  of  their  witnesses,  not  under  oath, 
to  corroborate  the  testimony  of  another.  Commonwealth  v. 
ChabbocJcj  1  Maes.,  144 ;  Smith  v.  ibfor^an,  38  Maine,  468 ; 
Chambet'lazn  v.  SandSj  27  Maine,  458;  Law  v.  PaysoUy 
32  Maine,  521. 

3.  The  testimony  as  to  the  time  of  making  up  the  record, 
and  the  manner  of  serving  notices,  was  wrongly  admitted, 
in  effect  admitting  hearsay  evidence  in  support  of  the  plain- 
tiff's case. 

4.  No  legitimate  inference  is  to  1^^  drawn  from ^  the  fact 
that  the  defendant  did  not  volunteer  his  testimony  in  this 
case.  He  could  not  negative  the  proposition  that  the  notice 
was  left  at  his  dwellinghouse.  The  plaintiffs  might  have 
called  him,  if  they  had  any  reason  to  suppose  there  was  any 
&ct  within  his  knowledge  favorable  to  them.  The  Judge 
erred  in  calling  the  attention  of  the  jury  to  the  fact  of  the 
defendant  not  testifying.  . 

Fox  &  BameSf  contra. 

The  opinion  of  the  Court  was  drawn  up  by 
Afpleton,  J. — This  is  an  action  against  the  defendant 
as  an  indorser.  To  prove  notice,  the  plaintiff  introduced 
tiie- notarial  records  of  Nathaniel  Badger,  a  notary  public, 
and  called  said  Badger,  who  testified  that  he  made  out  no- 
tices to  the  defendant,  a  copy  of  which  was  in  his  book  of 
records  and  was  in  due  form ;  that  he  gave  them  to  Benja- 
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min  S.  Swift,  then  in  his  employ,  to  deliver  to  the  defend- 
ant, on  the  last  day  of  grace ;  that,  after  he  had  delivered 
notices,  or  had  been  informed  by  Swift  that  he  had  delivered 
them,  his  notarial  records  were  made  out ;  that  this  was  usu- 
ally done  on  the  evening  of  the  day  when  and  after  such 
notices  were  given,  or  on  the  next  morning,  and  that  his 
records  in  tiie  present  case  were  written  out  by  Swift  and 
signed  by  himself. 

Prom  tiie  voluminous  testimony  of  Swift,  it  appeared  that 
he  was  in  the  habit  of  delivering  notices  for  Badger ;  that, 
he  had  no  definite  recollection  of  doing  it  in  this  particular 
instance ;  that,  all  notices  finally  handed  him  fer  delivery, 
he.  seasonably  delivered  to  the  persons  to  be  notified ;  that, 
after  this  was  done,  he  informed  Badger  what  he  had  done ; 
that,  the  information  thus  given  was  true ;  that,  he  made 
out  the  notarial  records  in  controversy  at  the  time,  and  that 
they  were  signed  by  Badger. 

The  defendant,  tiiough  present  in  Court,  was  not  a  wit- 
ness, and,  though  notified,  did  not  produce  the  notice  alleged 
to  have  been  delivered  him. 

The  presiding  Judge  in  his  instructions  to  the  jury  re- 
marked that,  *Mt  was  a  matter  for  their  consideration,  'if 
Swift  copied  the  record  in  this  case,  on  the  same  day, 
whether  he  did  not  know  tiiat  the  matters  therein  stated 
were  true.'*  This  was  a  very  natural  suggestion,  in  the  ut- 
terance of  which  nothing  objectionable  is  perceived.  Swift's 
memory  must  have  egregiously  fisdled,  if  he  did  not  know 
the  truth  or  tiie  fisilsehood  of  the  record,  he  was  then  mak- 
ing. 

The  objection  mainly  relied  upon  is  found  in  the  remark 
**that  the  fact  that  the  defendant  did  not  appear  to  testify  in 
the  case  was  a  matter  they  might  consider  and  give  such 
weight  to  it  as  they  thought  it  might  deserve." 

l^is  presents  a  question  of  much  importance,  and  which, 
as  parties  are  now  witnesses,  will  or  may  not  unfrequently 
arise,  in  tiie  trial  of  causes. 

It  is  to  be  observed,  that  the  Judge  called  tiie  attention  of 
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the  jiuy  to  the  &ct  of  the  defendant's  not  testifying^  as  one 
proper  for  their  consideration,  leaving  its  probative  force 
and  effect  to  their  judgment,  and  without  indicating  any  in- 
ference to  be  drawn  therefrom,  Aether  fovorable  or  adverse 
to  eitiier  party.  It  was  a  fact  in  the  case  and  he  called  their 
attention  to  it. 

If  the  jury  r^arded  the  defendant's  omission  to  testify  as 
an  immaterial  and  unimportant  fact,  or  if  they  drew  from  it 
an  inference  favorable  to  the  defendant,  he  would  have  no 
ground  of  complaint.  Certainly  not,  in  case  they  regarded 
it  as  immaterial  and  unimportant. 

They  might,  however,  though  not  so  specifically  instruct- 
ed, have  deemed  the  defendant's  absence  from  tiie  stand  as 
a  circumstance  entitled  to  some  weight,  (and  of  tibat  weight 
they  were  the  special  judges,)  and  as  tending  to  strengthen, 
in  a  greater  or  lesser  degree,  the  case  against  him.  If  they 
did  so,  would  the  defendant  have  just  cause  of  exception? 

How  stood  the  case?  There  was  evidence  proving,  or 
tending  to  prove,  that  a  notice  of  demand  and  nonpayment 
had  been  given  the  defendant.  He  had  been  notified  to  pro- 
duce it  and  did  not.  He  was  present  and  was  not  a  wit- 
ness. K  he  had  never  received  such  notice,  he  knemr  it, 
and,  knowing  it,  would  be  little  likely  to  omit  an  opportu- 
nity of  stating  a  &ct  thus  conclusively  in  his  favor.  The 
evidence  tended  strongly  to  charge  him.  A  word  from  his 
lips  might  exonerate  him  from  all  liability.  The  pressure 
of  adverse  testimony  seemed  to  demand  the  negation  of  all 
notice,  if  none  had  been  given.  If  notice  had  been  receiv- 
ed, and  the  defendant  knew  it,  he  might  well  be  silent.  The 
utterance  of  the  truth  would  establish  the  plaintiffs'  claim. 
His  only  defence  would  be  in  the  failure  of  proof  on  the 
part  of  his  adversary.  If  be  were  a  witness,  he  must  either 
state  the  truth  or  a  falsehood.  If  he  testified  truly,  his 
hope  of  a  successful  defence  was  at  an  end.  The  defendant 
does  not  offer  his  own  testimony.  He  prefers  the  adverse  in- 
ferences, which  he  camiot  but  perceive  may  be  drawn  there- 
from, to  an^  statements  he  could  truly  give,  or  to  any  ex- 
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planations  he  might  make.  He  prefers  any  inferences  to 
giving  his  testimony.  Why?  Because  no  inferences  can 
be  more  adverse,  than  would  be  the  testimony  he  would  be 
obliged,  by  the  truth,  to  give. 

The  fact  of  not  testifying  was  obvious  to  tiie  jury.  They 
could  not  fail  to  perceive  that  here  was  evidence  tending  to 
charge  the  defendant  as  indorser — that,  if  in  &cirno  notice 
was  received,  here  was  an  opportunity  to  deny  its  recep- 
tion— yet  the  defendant  failed  to  make  such  denial.  A 
witness  on  the  stand,  if  he  answer  evasively,  would  not  the 
jury  regard  such  evasion  as  a  discrediting  circumstance?  If 
a  party  is  silent  when  interrogated,  is  not  such  silence  tan- 
tamount to  confession  ?  ffabes  conJUerUem  reum:  Here  the 
party  declined  to  become  a  witness,  and  to  exonerate  him- 
self from  liability.  If  he  truly  could,  would  he  not  have 
been  likely  to  do  it? 

No  Court  could  perceive  such  a.  fact,  without  attaching 
some  degree  of  importance — more  or  less — to  its  existence, 
according  to  the  necessity  of  tJie  testimony  and  the  emer- 
gencies of  the  defence.  No  Judge  exists,  who  would  not, 
if  the  trial  had  been  before  him,  regard  this  as  a  fact  bear- 
ing on  his  decision.  To  direct  a  jury  to  disregard  it,  would 
be  to  direct  them  to  disregard  a  fact  existent,  material  and 
probative.  However  much  so  directed,  they  could  not  fidl 
to  perceive,  and,  perceiving,  could  not  avoid  regarding  it. 

The  importance  of  any  given  fact  or  circumstance  is  ever 
varying — according  to  the  ever  changing  fieujts  and  circum- 
stances with  which  it  is  surrounded.  The  presiding  Judge 
gave  no  specific  directions  as  to  the  effect  of  this  fact  on  the 
issue  or  of  the  inferences  to  be  drawn  therefrom.  He  merely 
adverted  to  it,  leaving  its  significance  to  be  measured  and 
determined  by  the  jury.  Of  all  ttds,  the  defendant  assuredly 
cannot  complain. 

In  Tujis  V.  Hathaway,  4  Allen,  (N.  B.,)  63,  the  defend- 
ant might  have  been  called  as  a  witness,  he  knowing  all  the 
facts,  but  he  was  not.  The  presiding  Judge  instructed  the 
jury,  that  they  might  infer,  if  the  defendant  had  been  call- 
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ed,  that  his  evidence  would  not  have  benefited  his  case.  In 
delivering  the  opinion  of  the  Supreme  Court  of  New  Bruns- 
wick, Cart:^;b,  C.  J.,  says,  "we  caimot  consider  this  a  mis- 
direction. It  is  an  inference  so  naturally  arising  to  a  jury 
themselves  possessing  ordinary  sense  and  acumen,  that  such 
a  remark  might  be  hardly  necessary ;  but  it  is  clearly  within 
the  discretion  of  the  Judge  on  the  evidence  which  had  been 
adduced,  and  on  that  which  had  not  been  adduced."  So,  it 
seems,  the  omission  of  the  defendant  in  a  criminal  case  to 
call  as  a  witness  a  person  in  his  employ  and  interest,  who 
could  probably  explain  facts,  already  proved,  tending  to 
show  the  defendant's  guilt,  if  capable  of  being  explained 
favorably  to  the  defendant,  may  properly  be  commented  on 
by  the  prosecuting  officer,  in  his  argument  to  the  jury,  as 
bearing  upon  the  question  of  the  defendant's  guilt.  (7om. 
V.  Clarky  14  Gray,  367.  When  the  truth  or  falsehood  of  a 
fiujt  that  is  material,  is  known  to  a  party,  to  whom  the  fact  is 
asserted  to  exist,  his  omission  to  deny  its  existence  is  pre- 
sumptive evidence  of  its  truth.  Robinson  v.  Blen^  20 
Maine,  109. 

It  is  allowable  to  permit  a  notary  to  state  his  usual  course 
of  proceeding  and  his  customary  habits  of  business.  In 
Miller  v.  Hackley^  5  Johns.,  383,  Van  Ness,  J.,  says,  ''the 
bill,  when  presented  for  acceptance,  was  refused  and  due 
notice  given  to  the  defendant.  The  evidence  to  this  point 
consisted  of  the  deposition  of  the  notary,  who  stated  that 
he  presented  the  bill  for  acceptance,  and  protested  it  for 
non-acceptance.  That  it  was  his  usual  practice^  as  a  notary, 
on  the  evening  of  the  day  of  the  protest,  and  in  all  cases  of 
protest,  to  give  notice  in  writing  to  the  indorsers  residing 
at  a  distance,  by  putting  such  notice  in  the  post-office,  direct- 
ed to  the  party  at  his  pjace  of  residence ;  and  he  had  no 
doubt  notice  in  this  case  was  duly  given,  though,  at  that 
distance  of  time,  he  could  not  recollect  positively ;  and  that 
it  was  possible  he  might  have  given  the  notice  to  the  holder 
to  be  forwarded." 

"  This  evidence  was  sufficient,  in  the  first  instance,  to  sup- 
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port  the  ayerment  of  notice,  and  there  being  nothing  to  af- 
fect it,  it  will  support  the  verdict." 

Of  a  similar  tenor  are  the  remarks  of  Shaw,  C.  J.,  in 
Stone  V.  Wiley y  18  Pick.,  561. 

It  is  not  necessary  to  notice  particularly  the  objections 
to  certain  interrogatories  and  answers,  in  the  deposition  of 
Swift,  to  which  exceptions  have  been  taken,  as,  upon  ex- 
amination, we  are  satisfied  they  are  entirely  without  foun- 
dation. 

A  careful  perusal  of  the  evidence  in  tiie  cause  leaves  no 
reasonable  doubt  on  our  minds,  that  the  defendant  had  due 
notice.  The  motion,  for  a  new  trial,  must  therefore  be  over- 
ruled. Uxceptiona  and  motion  overruled. 

Rice,  (jOOdenow,  Davis  and  Walton,  JJ.,  concurred. 


Ghables  Davis  versus  Elisha  Getchell  <&  cU. 

Eyery  proprietor  of  land  on  the  banks  of  a  riyer  or  stream  has  natnraUy  an 
equal  right  to  the  use  of  the  water;  jand  jthis  right  to  use,  implies  a  ri^t  to 
control,  detain,  and  eyen  diminish  the  yolume  of  the  water,  but  only  to  a 
reasonable  extent. 

What  is  a  reasonable  detention,  depends  upon  the  size  of  the  stream,  as  well 
as  upon  the  uses  to  which  it  is  subseryient,  as  the  detention  must  necessarily 
be  sufficient  to  accumulate  the  head  of  water  requisite  for  practical  use. 

The  right  of  detention  is  not  limited  to  time  necessary  for  repairs  or  to  extra- 
ordinary occasions,  but  applies  to  the  ordinary  use  of  such  streams,  proyided 
it  be  not  an  unreasonable  use  or  detention. 

On  Exceptions  to  the  ruling  of  Davis,  J. ,  at  Jfisi  Ptius. 

This  was  an  action  of  the  case  for  an  alleged  unreasona- 
ble detention  of  the  water  in  a  mill  stream  in  Raymond. 

The  plaintiff  and  defendants  were  owners  of  mill  priv- 
ileges on  the  stream,  that  of  the  defendants  being  above  the 
plaintiff's.     The  title  deeds  of  each  party  were  produced. 

There  was  evidence  tending  to  support  the  allegations  in 
the  plaintiff's  writ,  and  evidence  to  the  contrary. 
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The  presiding  Judge  instructed  the  jury,  amongst  otiier 
things,  that  the  defendants,  being  riparian  proprietors,  had 
a  right  to  erect  and  maintain  their  dam,  save  the  surplus 
water,  and  use  it,  in  a  reasonable  manner ;  that  the  plaintiff, 
being  a  riparian  proprietor  below,  upon  tiie  same  stream, 
had  the  right  to  the  natural  flow  of  the  current  as  incident 
to  their  privilege,  unless  sudi  right,  as  existing  at  common 
law,  had  in  some  way  been  abridged;  that  although  the 
plaintiff  claimed,  by  the  grants  in  his  deeds  and  a  reserva- 
tion in  one  of  the  deeds  of  the  defendants,  a  right  greater 
than  the  natural  current  of  the  stream,  the  evidence  did  not 
sustain  such  claim ;  but  was  sufficient  to  authorize  the  jury 
to  find  that  the  plaintiff  had  the  right  to  the  natural  flow  of 
the  stream  at  all  times,  unless  it  was  necessary  for  the  de- 
fendants for  the  purpose  of  making  repairs,  or  by  reason  of 
some  extraordinary  occurrence,  temporarily  to  detain  the 
water;  and  if  the  defendants  unreasonably  detained  the 
water,  so  that  they  deprived  the  plaintiff  of  the  natiaral 
current  of  the  stream,  they  were  li^Cble  for  the  damages 
caused  thereby. 

The  jury  returned  a  verdict  of  $29,36  for  the  plaintiff^ 
and  the  defendants  excepted. 

F.  O.  J.  Smithy  in  support  of  the  exceptions. 

Shepley  &  Dana,  covUra, 

The  opinion  of  the  Court  was  drawn  up  by 
KiGE,  J. — The  parties  are  riparian  proprietors  and  mill 
owners  on  the  same  stream ;  the  plaintiff's  mill  being  locat- 
ed below  that  of  the  defendants.  The  complaint  on  the 
part  of  the  plaintiff  is,  that  the  defendants,  by  means  of 
their  dam,  unreasonably  detain  the  water  in  its  passage  to 
his  mill,  to  his  injury. 

Among  other  instructions,  to  which  no  objections  are  now 
made,  the  Court  instructed  the  jury  that,  although  the  plain- 
tiff claims  by  the  grants  in  his  deeds,  and  a  reservation  in 
one  of  the  deeds  of  the  defendants,  a  right  greater  than  the 
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natural  current  of  the  stream,  the  evidence  did  not  sustain 
a  right  to  more  than  the  natural  current ;  but  that  the  evi- 
dence was  sufficient  to  authorize  the  jury  to  find  that  the 
plaintiff  had  the  right  to  the  natural  flow  of  the  stream  at 
all  times,  unless  it  was  necessary  for  the  defendants,  for  the 
purpose  of  making  repairs,  or  by  reason  of  some  extraordi- 
nary occurrence,  temporarily  to  detain  the  water,  and,  if 
the  defendants  unreasonably  detained  the  water,  so  that  they 
deprived  the  plaintiff  of  the  natural  current  of  the  stream, 
they  were  liable  in  damages. 

The  defendants  complain  of  this  rule  as  being  more  re- 
strictive on  them  than  the  law  authorizes. 

Every  proprietor  of  lands  on  the  banks  of  a  river,  has 
naturally  an  equal  right  to  the  use  of  the  water  which  flows 
in  the  stream  adjacent  to  his  land,  without  diminution  or 
alteration.  No  proprietor  has  the  right  to  use  the  water  to 
the  prejudice  of  the  proprietors  above  or  below  him,  unless 
he  has  a  prior  right  to  divert,  or  a  title  to  some  exclusive 
enjoyment.  He  has*  no  property  in  the  water  itself  but  a 
simple  usufruct  while  it  passes  along.  This  right  to  use, 
however,  necessarily  implies  a  right  to  exercise  a  degree  of 
control  over  it,  and  even,  to  some  extent,  to  diminish  its 
volume.  Thus  he  may  apply  it  to  domestic  puiposes  or 
purposes  of  irrigation,  but  not  to  such  an  extent  as  unreas- 
onably to  diminish  its  quantity.  He  may  apply  it  to  pur- 
poses of  manufacture,  or  the  arts,  but  may  not,  in  so  doing, 
corrupt  it  and  so  injure  ita  quality  as  to  render  it  unfit  for 
use  by  other  proprietors  below.  He  may  use  it  for  hydrau- 
lic purposes,  but  may  not  unreasonably  retard  its  natural 
flow,  nor  injuriously  accelerate  its  motion,  by  discharging 
it  from  his  works  in  an  unreasonable  manner,  nor  suddenly 
and  in  excessive  quantities,  nor  divert  it  from  its  accustom- 
ed channel  without  returning  it  to  the  same  before  it  passes 
from  his  own  premises  to  those  of  others.  Within  these 
general  limitations  he  may  make  any  practicable  use  of 
streams  of  running  water,  so  far  as  proprietors  below  are 
concerned,  and  incur  no  legal  liability.    The  use  in  all  these 
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caaes  must  be  a  reasonable  one.  3  Kent's  Com.,  439,  note 
a ;  Tyler  v.  Wilkinson^  4  Mason,  401 ;  Springfield  y.  Har'- 
riSj  4  Allen,  494. 

The  reasonableness  of  the  detention  of  running  water  by 
dams,  by  the  riparian  proprietor  above^  to  tiie  injury  of  a 
riparian  proprietor  below^  depends  much  upon  the  nature 
and  size  of  the  stream  as  well  as  the  use  to  which  it  is  sub- 
servient.    Aug,  on  Water  Power,  §  119. 

In  small  streams,  where  the  volume  of  water  in  its  ordi- 
nary course  would  be  insufficient  for  practical  use,  the  law 
would  authorize  its  detention  for  a  reasonable  time  in  which 
to  accumulate  a  head  which  could  be  made  available.  Httch- 
cock  V.  Deuchlevy  6  Barr.,  32.  It  is  only  by  thus  accumu- 
lating water  and  then  using  it,  that  many  small  streams  can 
be  made  practically  useful  as  a  power  for  propelling  mills 
and  machinery.  And,  so  far  from  this  detention  being  con- 
fined to  times  necessary  for  repairs  or  by  reason  of  some  ex- 
traordinary occurrence,  it  is  tiie  conunon  and  ordinary  way 
in  which  the  water  power  on  such  streams  is  made  eflfective 
or  valuable.  The  question  in  such  case  is  whether  the  de- 
tention, under  all  the  circumstances  in  the  case,  is  an  un- 
reasonable use  of  the  water,  not  whether  it  is  unreasonably 
detained  for  the  specific  purpose  of  repair,  or  by  reason  of 
some  extraordinary  occurrence. 

On  this  point  we  think  the  juiy  may  have  1)een  misled 
by  the  instruction  of  the  Court,  and,  therefore,  the  excep- 
tions must  be  sustained. 

Appleton,  C.  J.,  Davis,  Kent  and  Walton,  JJ.,  con- 
curred. 
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When  one  has  been  elected  a  county  commissioner  for  three  years,  and  resigns 
during  the  first  year,  it  is  provided  by  law  that  the  Goyemor,  with  adyice  of 
the  Council,  shall  appoint  a  person  who  shall  hold  the  office  until  the  first  of 
January  after  another  has  been  chosen  to  Jill  the  place. 

Ji,  at  the  next  election,  a  person  be  chosen,  he  will  be  entitled  to  hold  the  office 
only  for  the  unexpired  term  of  the  officer  who  resigned,  commencing  on  the 
first  day  of  January  after  his  election. 

The  person  chosen,  at  the  election  immediately  preceding  the  expiration  of  his 
term,  is  elected  for  the  term  of  three  years. 

State  of  Maine. — In  Council,  ) 
Augusta,  Dec.  18,  1863.      > 

Ordered, — That  the  following  statement  of  facts  be  sub- 
mitted to  the  Justices  of  the  Supreme  Judicial  Court,  by 
the  Governor,  and  that  they  be  required  to  give  their  opin- 
ions on  the  questions  appended  thereto  :  — 

At  the  annual  meeting  for  the  choice  of  State  and  county 
officers,  held  on  the  second  Monday  of  September,  A.  D. 
1860,  John  Hemingway  of  Shapleigh,  in  the  countyof  York, 
was  duly  chosen  to  the  office  of  county  commissioner  for 
said  county  of  York,  for  the  term  of  three  years,  in  ac- 
cordance with  the  provisions  of  the  R.  S.,  c.  78,  §  2,  and 
having  been  by  the  Secretary  of  State  duly  notified  of  that 
fact,  was,  on  the  first  Monday  of  January,  A.  D.,  1861, 
duly  qualified  and  entered  upon  the  duties  of  said  office. 

Said  Hemingway  having  served  in  said  office  one  year, 
resigned;  the  Governor  then,  by  force  of  said  statute,  c. 
78,  with  advice  of  the  council,  appointed  Alfred  Hall,  of 
said  Shapleigh  for  one  year,  or  to  fill  said  vacancy,  who  was 
duly  qualified  and  entered  upon  the  discharge  of  the  duties 
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of  said  office,  and  served  iu  the  same  until  the  first  Monday 
of  January,  1863. 

On  the  second  Monday  of  September,  1862,  the  cities 
and  towns  in  said  county  of  York  gave  in  their  votes  for  a 
county  commissioner  to  fill  the  vacancy  occasioned  by  the 
said  resignation  of  said  Hemingway,  which  vot^s  being 
duly  returned  to  the  office  of  Secretary  of  State,  duly 
counted  by  the  Governor  and  Council,  Samuel  Hasty  of 
Shapleigh  was  declared  elected  to  said  office,  and  was  by 
the  Secretary  of  State  notified  of  said  fact,  and  on  the  first 
Monday  of  January,  1863,  was  qualified,  and  entered  upon 
the  discharge  of  his  official  duties. 

First  interrogatory. — For  how  long  a  time  was  said  Samu- 
el Hasty  elected  to  serve  as  county  commissioner,  by  force  of 
the  statutes  of  this  State  in  such  cases  made  and  provided? 

On  the  second  Monday  of  September,  1863,  the  inhabi- 
tants of  the  several  cities  and  towns  in  said  county  of 
York,  gave  in  their  ballots  for  a  county  commissioner,  to 
serve  in  said  office  for  the  term  of  three  years  irom  the 
first  Monday  of  January,  1864 ;  having  been  duly  notified 
so  to  do,  by  an  article  in  the  warrant  of  each  city  and  town 
in  said  county  for  calling  the  annual  meetings  on  the  second 
Monday  of  September  in  said  year. 

The  proper  municipal  authorities  of  the  several  cities  and 
towns  in  said  county  made  due  returns  of  said  ballotings  to 
the  office  of  the  Secretary  of  State,  of  the  votes  so  cast,  and 
said  returns  were  duly  counted  by  the  Governor  and  Coim- 
cil,  and  Alfred  Hall  of  said  town  of  Shapleigh,  in  said 
county  of  York,  had  a  majority  of  all  the  ballots  so  thrown 
for  county  commissioner  as  aforesaid. 

Second  irUerrogatory. — Is  said  Alfred  Hall  legally  elect- 
ed county  commissioner  for  said  county  of  York  ? 

Bangor,  23d  Dec,  1863. 

The  undersigned,  Justices  of  the  Supreme  Judicial  Court, 
have  tiie  honor  to  answer  the  questions  proposed  as  follows : 

By  statute  1842,  c.  3,^  it  was  provided  that  county  com- 
missioners should  be  elected  in  the  several  counties,  uid 
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that  those  first  elected  should  continue  in  office  one,  two 
and  three  years ;  the  tenure  of  their  office  being  so  arranged 
that  one  is  to  retire  each  year.  A  similar  arrangement  is 
made  when  new  counties  are  established.  After  this,  a. 
county  commissioner  is  to  be  chosen  annually  for  the  term 
of  three  years. 

These  provisions  are  substantially  continued  by  reenact- 
ment  in  the  last  revision,  c.  87.    . 

When  vacancies  happen  otherwise  than  by  the  expiration 
of  the  full  term,  provision  is  made  for  filling  the  place  made 
vacant,  by  R.  S.  c.  78,  §  3,  which  is  in  these  words:  — 
"When  no  choice  is  effected,  or  k  vacancy  happens  by  death, 
resignation^  or  removal  from  the  county,  the  Governor,  with 
advice  of  Council,  shall  appoint  a  person  who  shall  hold 
office  until  the  first  of  January  after  another  has  been  chos- 
en to  fll  the  placeJ*^ 

John  Hemingway  was  elected  for  the  full  term  of  three 
years.  He  held  office  one  year  and  resigned.  It  then  be- 
came the  duty  of  the  Grovemor  and  Council  to  make  a  tem- 
porary appointment  to  continue  "until  the  first  day  of 
January  after  another  has  been  chosen  to  fill  the  place." 
The  place  to  be  filled  was  the  one  made  vacant  by  the  resig- 
nation of  Hemingway,  whose  original  term  of  office  had  tf 
not  then  expired,  but  which  will  expire  on  the  first  day  of 
January,  1864.  That  place  has  been  filled  by  the  election 
of  Samuel  Hasty  for  that  specific  purpose  and  no  other. 

The  conclusions  to  which  we  have  arrived,  are,  that 
Samuel  Hasty  was  elected  county  commissioner  to  serve  one 
year ;  and  that  Alfred  Hall  is  elected  county  commissioner 
for  the  county  of  York. 

John  Appleton,  C.  W.  Walton, 

Jonas  Cutting,  J.  G.  Dickerson, 

Woodbury  Davis,  Wm.  G.  Barrows, 

Edward  Kent. 
To  the  Honorable  the  Governor  and  the  Honorable  Council 

of  the  State  of  Maine,  Augusta,  Maine. 

Vol.  l.  77 
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RESOLUTIONS 

OF  THE  BAR  OF  THE  COUNTY  OF  YORK, 

02V  THB  DEATH  OP  THB 

HON.  DANIEL  GOODENOW,  LL.D.,- 

LATE  ASSOCIATE  JUSTICE  OF  THIS  COURT. 


At  the  January  term  of  this  Court,  A.  D.,  1864,  Bjbnt, 
J.,  presiding.  Judge  Bourne,  chairman  of  the  committee 
selected  for  that  purpose,  presented  the  following  resolu- 
tions:— 

Resolvedy — That  while  the  death  of  a  good  man  carries 
its  withering  and  sorrowful  influences  to  the  hearts  made 
desolate  by  the  bereavement,  it  cannot  &il  in  having  its  ap- 
propriate effect  on  those  associated  with  him  in  other  rela- 
tions of  life ;  and  that,  as  members  of  the  Bar  of  the  county 
of  York,  of  which  he  has  long  been  a  valued  and  distin- 
guished member,  we  cannot  but  recognize  the  death  of  tlie 
Hon.  Daniel  Goodenow  as  a  great  loss  to  our  association. 
The  memory  of  such  an  one  must  be  honored  by  those 
whom  it  was  a  ruling  principle  of  his  life  to  honor,  by  his 
steady  adherence  to  the  high  and  noble  principles  which 
should  ever  actuate  the  legal  profession — by  his  bright  ex- 
ample of  unwavering  integrity,  by  judicial  acumen  always 
honestly  exercised ;  an€l;by  all  those  moral  attributes  which 
distinguished  him  as  a  man  and  a  christian. 

Reaolvedy  —  That  a  copy  of  this  resolve  be  transmitted  to 
Ihis  sorrowing  family. 

Judge  Bourne  then  made  the  following  remarks : — 

While  it  is  a  sad  fact  that  so  many  of  our  personal  friends, 
associate  members  of  this  Bar,  have  recently  passed  away, 
it  is  a  pleasant  thought  that  they  have  lived  out  their  days 
as  faithful  and  true  men ;  faithful  to  their  obligations  as  cit 
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izens,  and  to  the  special  obligations  assumcfd  by  their  pro- 
fession. I  have  been  called  within  the  last  three  or  four 
years,  to  render  before  the  Court,  in  this  mode,  all  the 
tribute  in  my  power  to  the  memory  of  our  deceased  brothers, 
Dane,  Appleton  and  Emerson  ;  and  now  another  honored 
name  has  dropped  from  om*  roll.  Since  the  last  term  of 
this  Court,  Hon.  Daniel  Goodenow  lias  been  removed 
from  his  sphere  of  earthly  action.  I  should  do  injustice  to 
one  whose  kind  fellowship  I  have  long  enjoyed,  were  I  not 
to  avail  myself  of  the  opportunity  afforded  by  this  occasion, 
to  express  my  views  of  his  worth  and  of  the  strong  claims 
which  he  had  on  the  respect  and  high  estimation  of  a  chris- 
tian community. 

Whenever  the  image  of  the  good  and  the  worthy  comes 
up  to  the  mind,  many  pleasant  and  useful  memories  at  once 
cluster  around  it;  and,  for  the  while,  we  are  cheered  and 
excited  onward  by  the  contemplation  of  their  personal  vir- 
tues, toward  those  excellencies  which  made  their  lives  so 
valuable  and  their  companionship  so  dear.  The  memory  of 
such  men  is  a  rich  legacy,  never  fully  appreciated ;  perhaps, 
in  the  final  result  of  life,  more  than  compensatory  for  all 
the  sorrows  of  bereavement.  In  our  limited  view,  the 
death  of  Judge  GtOODEnow  may  well  be  regarded  as  a  greats 
lo88  to  the  Bar ;  for  he  was  one  of  its  most  honored  and  ex- 
emplary members,  and  justly  entitled  to  all  the  encomiums 
which  the  public  prints  have  bestowed  upon  him  since  his 
decease.  Strongly  attached  to  his  profession,  and  regard- 
ing it  as  eminently  fitted  to  draw  to  itself  the  honors  of  the 
community,  it  was  with  him  a  ruling  principle,  all  his  life, 
long,  to  do  what  he  could  to  preserve  it  from  being  dishon- 
ored by  the  unworthy  deportment  of  any  of  its  members ; 
and  at  all  times  and  in  all  places  he  was  ready  to  denounce 
iniquity  in  the  practice,  by  whomsoever  manifested.  In- 
tegrity and  honest  action  he  felt  to  be  indispensable  elements 
in  the  character  of  any  one  who  claimed  to  rank  himself 
among  its  members.  *He  entertained  the  true  idea  of  what 
a  lawyer  should  be ;  and  when  he  assumed  the  responsibili- 
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ties  of  professional  life,  he  duly  appreciated  the '  solemnity 
of  this  consecration  of  himself  to  the  important  objects  for 
which  the  legal  profession  is  recognized  as  a  part  of  the  in- 
stitutions of  the  land.  He  felt,  that,  as  law  was  essential 
to  the  very  existence  of  the  government,  so  was  it,  there- 
fore, the  mission  of  every  lawyer  to  bring  his  honest  aid  to 
the  application  and  enforcement  of  its  provisions  —  and 
hence,  he  looked  on  dishonesty  and  all  low  artifice  in  the 
practice,  as  meriting  the  scorn  and  contempt  of  every  good 
citizen.  This  exalted  view  of  the  profession  he  had  imbibed 
in  early  life ;  and  the  high  estimation  in  which  he  held  it, 
undoubtedly  furnished  the  predominant  motive,  which  im- 
pelled him  to  great  exertions,  to  become  one  of  its  mem- 
bers ;  for  he  obtained  his  education  ^t  a  great  price. 

Judge  GkK)D£NOW  was  not  educated  in  the  lap  of  paternal 
independence.  His  own  exertions  were,  the  only  agencies 
through  which  he  obtained  an  admission  to  the  bar.  His 
education  was  earned ;  and  being  earned,  he  knew  well  how 
to  prize  and  honor  it.  The  various  steps  in  his  progress  to 
intellectual  and  legal  eminence,  have  been  set  forth  in  the 
public  prints.  His  mind  was  active,  and  thus  restless,  in  the 
home  employments  of  his  minority.  This  intellectual  ac- 
tivity, this  impulsive  thought,  urged  him  to  aspirations  for 
eminence  in  otlier  fields  of  labor.  He  devoted  himself  to 
study ;  stored  his  mind  with  the  elements  of  education ;  as- 
sumed the  responsibilities  of  a  teacher ;  and,  in  process  of 
time,  so  fitr  progressed  in  classical  studies,  and  in  the  whole 
curriculum  of  college  instruction,  as  to  enter  the  senior  class 
.  of  Dartmouth  College,  in  its  advanced  state ;  a  feat  which 
very  few,  even  after  graduation,  would  be  able  to  perform. 
He  studied  law,  both  before  and  aft;er  he  left  the  institution, 
with  the  Hon.  John  Holmes  at  Alfred,  and  was  admitted  to 
the  bar  in  1817. 

But  he  did  not  feel  that  his-  life-work  was  then  accom- 
plished, as  is  too  common  with  the  protSsssion.  Neither  did 
he  feel  that  he  was  a  lawyer  or  a  man,  merely  because  thus 
initiated  to  the  practice ;  but  he  rather  felt,  that  the  educa- 
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tion  of  his  moral,  social  and  professional  manhood  was  all 
before  him ;  that  the  great  business  of  life  was,  to  grow. 
This  was  ever  after  his  nde  of  action ; '  and  having  this 
view.  Judge  GtOOdenow  never  ceased  in  the  appropriate 
studies  of  his  profession.  Thongh  Aot  fitvored  with  a  firm 
physical  constitution,  as  material  to  intellectual  as  to  manual 
activity,  he  was  always  zealous  in  the  pursuit  of  knowledge. 
Idleness  was  no  attribute  of  his  character.  By  this  constant 
exercise  of  his  powers,  he  was  enabled  to  attain  to  that  hon- 
orable standing  in  his  profession,  and  in  political  life,  to 
which  a  commendable  ambition  may  well  aspire.  He  was 
elected  and  appointed  to  various  responsible  offices,  even, 
as  I  regard  it,  to  the  highest  in  the  State ;  and,  from  his 
fidelity  to  duty,  and  h^  distinguished  intellectual  attain- 
ments, was  honored  with  the  highest  laurels  which  our  col- 
leges can  bestow. 

But,  in  my  view,  his  memory  is  fiu*  more  precious,  from 
bis  high  moral  culture,  and  the  social  and  domestic  attributes 
of  his  character,  than  from  those  elements  which  made  him 
eminent  in  his  more  public  relations.  It  is  sometimes  said, 
in  derogation  of  one's  standing  and  worth,  that  he  is  a  man 
/^of  one  idea."  But  no  more  exalted  character  can  be  given 
to  a  man,  than  that  which  may  be  implied  in  such  an  affir- 
mation. The  ruling  idea  of  his  life  was,  that  right,  or  the 
law  of  God,  was  the  first  of  all  human  obligations ;  and  in 
all  his  pursuits,  even  political  and  professional,  I  do  not  be- 
lieve that  he  ever  lost  sight  of  his  high  moral  standard. 
The  one  idea  of  right  was  always  allowed  to  guide  him  in 
his  intercourse  and  employments.  I  enjoyed  occasionally 
for  many  years,  those  benefits  whidi  always  result  from  the 
true,  honorable  and  respectful  demeanor  of  opposing  coun- 
sel ;  and  never,  do  I  believe,  in  all  his  contests  at  the  bar, 
where,  to  the  earnest  and  faithful  lawyer,  excitement  is  al- 
most inevitable,  did  he,  for  a  moment,  forget  the  proprieties 
of  his  position  as  counsel,  or  as  a  gentleman.  I  never  saw 
him,  but  once,  evince  anything  like  irritation ;  and  that  was 
when  opposing  counsel,  imprudently  and  groundlessly,  im- 
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puted  to  him  an  intention  to  deceive,  in  eliciting  testimony. 
His  quick,  delicate  sensibilities  could  not  remain  unmoved 
under  such  an  imputation,  an*  his  reply  to  the  charge  was 
replete  with  salutary  instruction  to  the  transgressor. 

The  same  sense  of  the  obligations  of  right  and  truth  ruled 
in  his  judi9ial  action.  As  has  been  said  in  some  sketch  of 
his  character,  he  believed  that  all  law  was  designed  for  the 
promotion  of  justice  and  the  well  being  of  society ;  and  that 
our  jurisprudence  was  a  system  of  principles,  and  not  an 
aggregation  of  authorities,  as  found  in  our  innumerable  Re- 
ports, and  Digests — many  of  which  are  but  the  annuncia- 
tions of  indolent,  inconsiderate  and  uneducated  judges,  led 
on  ministerially,  rather  than  judicially,  by  a  current  of  de- 
cisions, to  results  altogether  adverse  to  sound  law.  Thus 
he  did  not  regard  such  authorities  as  entitled  to  such  defer- 
ence as  to  be  permitted  to  come  in,  to  subvert  the  veiy  ob- 
jects for  which  our  judiciary  was  established.  But  it  would 
be  presumptuous  in  me,  who  have  been  absent  from  the  bar 
during  nearly  his  entire  official  term,  to  attempt  any  delinea- 
tion of  his  judici?il  character,  when  your  Honor,  from  many 
years'  association  with  him  on  the  bench,  must  be  so  much 
better  versed  in  that  matter  than  I  possibly  can  be. 

As  said  before,  I  had  rather  remember  Judge  Goodenow 
for  his  many  personal  virtues — for  that  moral  stamen  from 
which  emanated  his  whole  character ;  for  his  respectful  and 
gentlemanly  demeanor;  for  his  liberal  and  philanthropic 
spirit ;  for  his  fearlessness  and  independence  in  the  expres- 
sion of  his  opinions ;  and  for  his  self-consecration  to  the 
great  purpose  of  his  being ;  his  exalted  view  of  the  dignify 
of  the  human  soul,  and  the  high  destiny  of  man ;  his  chris- 
tian faith  and  christian  practice ;  his  life  in  the  footsteps  of 
the  Saviour,  whose  disciple  he  was,  without  guile  and  with- 
out reproach. 

Having  these  views  of  his  character,  it  gives  me  pleasure 
to  be  the  organ  of  the  bar,  in  communicating  to  the  Court 
the  request  that  these  resolves  may  be  entered  on  the  re- 
oords,  that  they  may  bear  perpetual  testimony  to  his  worth. 
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JUDGE  KENrS  REMARKS. 

It  is  a  source  of  mournful  satisfaction  to  me,  to  be  the 
organ  of  the  Court  in  receiving  these  testimonials,  by  the 
members  of  the  bar,  of  regard  and  respect  for  the  memory 
of  oar  late  brother  Goodenow.  This  Court,  of  which  ho 
was  so  recently  an  honored  and  highly  esteemed  member, 
joins,  most  sincerely,  in  the  public  and  private  grief  which 
his  death  has  occasioned,  and  in  the  appropriate  and  feeling 
tribute  which  has  just  been  offered.  I  am  sure  that  it  is 
not  the  mere  cold  and  formal  performance  of  a  duty,  im- 
posed by  custom  or  required  by  usage,  that  has  prompted 
the  members  of  this  bar  to  express  their  grief  and  their  re- 
grets, and  their  high  appreciation  of  his  professional  and 
personal  character,  in  words  so  fitly  chosen.  It  was  here, 
in  this  ancient  and  honored  county  of  York,  that  his  whole 
profj^ssional  lifg  was  passed,  and  it  was  with  his  brethren  of 
this  bar  that  he  lived  and  struggled  and  won  an  honest  fame 
and  an  honorable  place.  And  it  is  alike  honorable  to  the 
dead  and  to  the  living,  when,  after  years  of  service  on  the 
bench,  he  had  returned  amongst  them,  "a  brother  beloved," 
and  in  one  short  year  had  been  suddenly  called  from  their 
midst,  that  a  meet  tribute  to  his  character  and  his  virtues  is 
by  them  placed  on  enduring  records. 

It  was  not  my  fortune  to  see  much  of  our  brother  at  the 
bar,. as  we  resided  in  parts  of  our  State  distant  from  each 
other ;  but  I  early  knew  of  the  high  position  he  held  in  our 
honorable,  liberal  and  laborious  profession.  But  it  was  my 
good  fortune  to  commence  public  life,  as  his  contemporary, 
in  the  first  decade  of  our  existence  as  a  State ;  and  the 
friendship  then  formed,  and  thus  early  commenced,  remain- 
ed unbroken  with  no  intermission,  and  increasing  as  years 
silvered  our  heads,  and  brought  us  to  the  days  when  our 
labors  were  drawing  to  their  close. 

Judge  Goodenow  has  always  been  a  marked  and  promi- 
nent man,  and  he  has  ever  exerted  a  decided  influence  on 
society.    This  was  the  result  of  talents  cultivated  and  wisely 
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employed,  of  character  unsullied,  and  integrity  unquestion- 
ed, of  that  combination  of  intellectual  and  moral  qualities 
which  in  their  development  give  the  world  ^assurance  of  a 
man,"  true  to  himself  and  true  to  his  fellow-man. 

There  was  something  in  his  character  and  in  hb  success 
worthy  of  examination  and  imitation.  His  early  life  was 
one  of  struggle,  with  adverse  circumstances, — but  this  has 
been  the  fortune  of  many.  He  met  and  overcame  obsta- 
cles— and  so  have  most  of  the  leading  men  of  our  country • 
But  it  always  seemed  to  me,  that  our  deceased  friend  early 
formed  a  plan  of  life  and  adhered  to  it.  That,  in  his  years 
of  early  manhood,  without  wasting  his  days  in  repining,  he 
fixed  his  aim  high;  and  an  earnest  ambition  to  be  a  man 
among  men, — and  they  among  the  highest,  stimulated  him 
to  excel.  But  he  laid  the  foundation  on  which  he  hoped  to 
rise,  not  on  low,  cunning,  or  mean  intrigues,  or  sycophantic 
flattery,  but  on  the  solid  basis  of  integrity,  sincerity  and 
industry — hoping  and  striving  always  for  honor  and  suc- 
cess,— but  compassing  "noble  ends  by  noble  means,'' and 
spuming  everything  which  would  justly  lower  him  in  the 
estimation  of  good  men,  and  would  wound  and  tarnish  his 
conscientious  sense  of  right  and  duty.  Tracing  the  life 
thus  commenced,  we  find,  in  its  development  and  its  history, 
the  formation  of  a  character  less  marked  by  startling  bril- 
liancy, than  by  solid  worth  and  firm  principle,  and  the  use- 
ful and  honorable  performance  of  the  duties  of  daily  life. 
In  manners,  courteous  and  dignified,  he  was  firm  in  his  con- 
victions, and  decided  in  avowing  and  maintaining  them. 

Judge  GooDENOW  had  great  self-respecty  which,  no  doubt, 
in  his  earlier  years  and  through  his  whole  life,  stood  senti- 
nel against  low  temptations  and  degrading  or  corrupting  as- 
sociations or  habits.  It  never  took  the  form  of  arrogance 
or  of  undue  assumption,  or  of  ascetic  life,  or  of  aristocratic 
contempt  of  those  around  him.  But  it  was  the  result  of  a 
proper  appreciation  of  his  own  character  and  position,  of 
the  true  dignity  of  human  nature,  and  of  watchful  care, 
that,  whatever  else  befel,  his  own  self-respect  should  not 
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be  lost  or  cloaded,  by  misfortune,  or  by  the  malevolence  or 
misconstruction  of  others.  It  produced  in  him  a  high  sense 
of  personal  honor,  which,  whilst  it  rendered  him  courteous 
and  gentlemanly,  and  genial  in  social  life,  could  repress  in- 
sults^ and  check  unseemly  license,  with  dignity  and  effect. 

He  was  a  frarik  and  a  sincere  man.  He  meant  what  he 
said,  and  he  said  what  he  meant.  He  was  true,  not  merely 
in  words — but  in  his  instincts  and  in  his  life.  He  profess- 
ed nothing  that  he  did  not  feel,  and  promised  nothing  that 
he  did  not  intend  to  perform.  His  convictions  were  clear 
and  strong,  and  held  unwaveringly,  and  with  few  misgiv- 
ings, and  he  was  ever  true  to  them  in  word  and  in  deed. 
But  he  was  not  dogmatic  or  offensive  in  uttering  and  main- 
taining them.  What  he  claimed  for  himself  he  yielded  to 
others.  EUs  populai'ity  was  never  the  result  of  that  weak- 
ness or  selfishness  which  fears  to  form  a  distinct  opinion,  or 
to  ekpress  it  when  duty  calls,  but  of  the  conviction,  which 
even  those  who  differed  from  him  felt,  that  he  was  sincere 
and  honest  and  truthful,  and  that,  whilst  ever  true  to  his 
friends,  he  was  never  false  even  to  an  opponent — or  to  an 
enemy — if  he  had  one. 

The  professional  life  of  our  brother  was  honorable  and 
successful.  He  seemed  to  have  early  formed  a  right  appre- 
ciation of  its  true  character  and  highest  dignity.  It  was 
never  with  him  a  mere  trade,  by  which  money  was  to  be 
gained  and  a  living  secured.  It  was  not  to  him  an  instru- 
ment to  be  used  for  chicanery  and  oppression,  or  to  extort 
unjustly,  by  bye  paths  and  indirection,  the  hard  earnings  of 
the  unlearned  and  confiding.  It  was  never  with  him  a  cover 
to  conceal,  under  forms  of  law,  the  grasping  spirit  of  avar- 
ice, and  he  never  stirred  up  strife  among  his  neighbors,  that 
fees  might  flow  into  his  coffers.  To  the  just  and  reasona- 
ble and  honorable  pecuniary,  rewards  for  his  professional 
labors  he  was  not  indifferent,  but  he  claimed  them  as  rightly 
paid  for  laborious  and  valuable  service.  But  he  felt,  as 
every  true  and  high  minded  professional  man  must  feel,  that 
there  are  higher  rewards  and  higher  motives  than  those  that 
Vol.  l.  78 
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are  merely  mercenary,  which  should  move  and  excite  him 
to  action. 

No  man  who  does  not  honor  his  profession  can  be  honored 
by  it.  But  the  upright  lawyer,  who  has  dpent  his  days  and 
nights  in  preparation,  and  has  mastered  his  profession  in  its 
principles  and  in  its  details,  and  stands  up  as  the  advocate 
of  his  fellow-man,  when  his  interests,  his  character,  or  his 
liberty  are  in  question,  always  feels  that  he  has  assumed  a 
responsibility,  which  mere  money  can  nev6r  adequately  re- 
compense. And,  when  engaged  in  the  conflicts  of  the  forum, 
earnest  and  faithful  in  presenting  the  cause  of  his  client, 
and  while  true  to  him  and  his  duty,  equally  true  to  the 
Court  and  to  himself,  he  thinks  not  an  instant  of  his  pecu- 
niary reward,  but  he  exerts  his  best  powers  of  eloquence 
and  argument  in  the  discussion  of  great  principles  or  minute 
details,  with  no  other  feeling  than  that  of  duty,  and  with 
no  other  thought  than  of  the  honorable  fame  which  may 
follow  from  its  performance.  As  soon  would  the  true  sol- 
dier, in  the  hour  of  the  sternest  strife  on  the  battle-field, 
think  of  his  pay  and  rations. 

Judge  GooDENOw  brought  to  the  bench  the  learning,  the 
experience,  and  the  maturity  of  mind  and  judgment  ac- 
quired in  his  many  years  of  laborious  industry  at  the  bar. 
He  gave  to  the  State  his  best  powers,  and  he  fidthfuUy 
strove  to  administer  justice  without  fear  or  fisivor,  and,  as 
fitr  as  possible,  to  reconcile  the  equity  of  particular  cases 
with  the  established  principles  of  law.  The  characteristics 
to  which  I  have  alluded,  and  which  have  been  spoken  of  by 
our  brother,  were  manifested  in  a  marked  degree  in  his 
judicial  career.  He  was  ther§,  as  everywhere,  independent 
and  firm — impartial  and  just — more  anxious  to  do  his  duty 
and  satisfy  his  own  conscience,  than  to  gain  temporary  ap- 
plause. He  claimed  no  exemption  from  error,  but  he  must 
be  convinced  of  his  error  before  he  would  yield  to  the  deci- 
sion of  a  majority.  When  he  left  the  bench,  at  ihe  expira- 
tion of  his  term  of  ofiice,  we  all  felt  that  the  State  had  lost 
a  faithful,  devoted  and  honest  servant,  and  he  retired  with 
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honor,  oarrying  with  him  the  best  wishes  of  his  colleagues 
and  of  the  whole  people. 

It  is  cheering  to  contemplate  such  a  life  in  all  its  parts 
until  its  earthly  end.  With  no  adventitious  adyantages^ 
with  no  uncommon  natural  powers,  but  starting  on  the 
voyage  of  life  with  good  sense  and  good  purposes,  and  ami4 
difficulties  and  trials  and  dangers,  and  the  shoals  and  rocks, 
keeping  his  eye  fixed  on  his  polar  star,  he  steers  his  course, 
ever '^steady  with  an  upright  keel,"  never  relaxing  in  his 
purpose,  or  yielding  to  fear  or  despondency,  until  his  bark 
is  safely  moored  in  its  last  harbor  and  resting  place.  Well 
may  we — well,  especially,  may  all  young  men  pause  and 
contemplate  and  study  such  an  example. 

Alas  I  how  often  is  it  otherwise  I  When  one,  who  can 
look  back,  through  a  long  vista  of  years,  recalls  and  counts 
np  tiie  multitude  of  young  men,  who  commenced  life  with 
him,  with  fair  promise,  full  of  hope,  and  talent,  and  ambi- 
tion, and  joyous  anticipation,  and  with  honest  and  earnest 
purpose  to  excel,  and  then  numbers  the  wrecks  caused  by 
want  of  a  steady  aim  and  a  fixed  plan  of  life,  and  remem- 
bers how  many  sank  by  yielding  to  sensual  indulgence,  or 
enervating  indolence,  or  to  the  syren  song  of  pleasure,  lur- 
ing them  on  to  the  rocks,  or  yielded  themselves  willing  vie* 
tims  to  that  scourge  of  our  land,  intemperance,  or  fainted 
under  difficulties,  or  gave  up  in  despair  at  early  failures  of 
extravagant  hopes,  or  by  reason  of  disappointments  which 
they  had  not  manliness  and  strength  of  will  enough  to  make 
stepping  stones  for  new  efforts  and  thus  surmount  them: 
when  the  vast  mass  of  ruin  lies  before  him  in  his  memory, 
he  would  fain  turn  firomdt  and  the  sorrow  which  it  creates, 
to  the  contemplation  of  the  life  and  history  of  those  who, 
like  our  deceased  brother,  have  weathered  the  storms  and 
sailed  over  the  seas  in  safety  and  with  success.  In  the  one 
class  the  young  man  may  find  beacons  to  warn — in  the 
other,  charts  to  guide  him  in  the  voyage  of  life. 

Our  brother's  death  was  startlingly  sudden.  And  yet  it 
was  to  him  ^^no  unthought  of  hour."    He  had  fixed  his 
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thoughts  through  life,  and  especially  as  it  drew  towards  its 
close,  on  the  high  themes  of  death  and  immortality.  He 
had  the  faith,  and  he  lived  the  life  of  a  rational  christian. 
The  foundation  of  all  that  was  estimable  tfnd  valuable  in  his 
character  was  his  devout  sense  of  responsibility  to  his  Mak- 
er. The  summons  did  not  find  him  unprepared.  His  life's 
work  had  been  done,  and  well  done.  He  had  reached  the 
allotted  time  for  man  on  earth.  He  had  borne  himself  hon- 
orably through  life,  and  possessed  the  love  of  his  family 
and  the  esteem  of  his  neighbors.  With  no  stain  on  his 
character  as  a  citizen,  a  christian,  or  as  a  man,  but  with  a 
high  and  enviable  reputation  in  all  these  relations,  he  has 
gone  down  to  the  grave  in  the  fulness  of  his  years,  without 
suffering  and  without  the  wasting  pains  of  protracted  sick- 
ness. 

Although  nature  may  prompt  us,  ordinarily,  to  join  in 
the  prayer  of  the  Litany  for  the  deliverance  "  from  sudden 
death,"  yet  there  are  cases  when  we  can  but  feel  that  among 
the  blessings  of  the  good  man's  life,  not  the  least  may  be 
the  sudden  summons  which  calls  him  away  fix)m  suffering 
and  sorrow,  and  from  those  years  of  protracted  life  which 
have  no  pleasure  in  them.  "  Fdix — non  tantum  vitce  clari* 
tcUe^  sed  etiam  qpportunitate  nwrtis.^^ 

The  resolutions  of  the  bar  will  be  entered  on  the  records 
of  the  Court,  and,  as  a  further  mark  of  respect,  the  Court 
will  now  adjourn.  * 
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ABATEMENT. 
See  Plbadinq.    Flowaoe,  6,  7.    Rbal  Aotiok,  3. 

ACTION. 

1.  An  action  (anthorixed  by  c.  22,  §  4  of  R.  S.)  to  recoyer  double  the  price  of 
building  the  defendants'  part  of  a  diyiaional  fence,  is  prematurely  brought, 
if  commenced  before  the  expiration  of  **one  month  after  demand." 

Sanford  T.  HoikeU,  86. 

2.  In  such  a  case  indebitaiui  a$sump»it  will  not  lie ;  it  should  be  an  action  of 
the  case,  setting  forth  all  the  facts  necessary  to  be  established,  to  fix  the  de- 
fendants' liability.  ib, 

3.  The  law  is  now  well  settled,  that  an  action  on  an  indorsed  note  or  bill  of 
exchange  may  be  maintained  in  the  name  of  a  nominal  plaintiff  with  his 
consent.  Demuth  t.  CtUUr,  298. 

See  Absuxpsit.    Attobhit,  6,  7.    Coixbotob  or  Taxbs,  11, 12.    HusBAin> 

▲ND  WiFB.     ImBUBAXCB,  5. 


ADMINISTRATOR. 
SeeExBOUTOBS  and  AjncnhsTBATOBS. 

AGENCY. 

If  an  agent  neglects  his  directions,  to  insure  a  cargo  shipped  to  him,  and  it  ar- 
rires  safely,  although  he  would  be  liable  to  the  owner  for  damages  in  case  of 
loss,  he  cannot  maintain  an  action  against  the  owner  for  a  premium  on  in- 
surance. Storer  t.  Eaton,  219. 

See  Etidbnob,  5.    Mo&toaqb,  6. 

AID  TO  SOLDIERS'  FAMILIES. 
See  SoLDiBBs'  Pakilibs,  Aid  to. 
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AMENDMENT. 

An  amendment  of  the  'wzit,  charging  a  different  canse  of  action,  will  not  be 
allowed.  Cooper  t.  Waidron,  80. 

See  EaiTirr*  6»  7«  8,  U.    F&iLCTiCB,  4. 


APPEAX. 
See  Pbobaxb  Covbt»  8»  5. 

ASSUMPSIT. 

1.  A,  the  owner  of  the  right  of  redemption  of  certain  land  of  which  B  held  a 
mortgage,  gave  a  deed  of  the  land  to  C,  and  took  a  mortgage  from  C  to  se- 
cure a  part  of  the  purchase  money.  The  mortgage  was  recorded,  but  the 
deed  was  not.  Afterwards  W  took  an  assignment  of  the  latter  mortgage ; 
but,  in  the  mean  time,  M,  a  creditor  of  A,  attached  A'^  right  of  redemption, 
seized  and  sold  it,  and  the  purchaser's  title  was  perfected  by  U^pse  of  time. 
W,  not  knowing  of  M's  attachment  and  sale,  and  without  consulting  the  xe> 
cords,  tendered  to  B  the  amount  due  on  his  mortgage,  which  B  accepted,  and 
discharged  the  mortgage.  —  Holdt  that  W  cannot  maintain  assumpsit  against 
B  to  recover  badL  the  money  paid  to  redeem  the  premises  from  the  first 
mortgage,  as  his  loss  resulted  from  his  own  neglect  to  examine  the  records 
and  make  due  inquiry  as  to  prior  incumbrances.        Wikon  y.  Bmker,  447. 

2.  The  &ct  that  W  was  ignorant  that  A's  deed  to  C  was  unrecorded  will  not 
avail  him*  as  this,  also,  he  could  easily  have  learned  from  the  records.  *  lb, 

8.  W  and  B  negotiated  ex  advereo;  and  B  was  not  bound  to  know  diat  W 
was  not  aware  of  the  prior  attachment,  nor  to  inlnrm  him  thereof  without 
being  inquired  of  respecting  it.  15. 

See  AoTioNy  2.    Pabtnbbship,  1,  7. 

ARBITRATION. 

1.  Where  a  report  of  the  majority  of  referees  is  recommitted,  for  the  specific 
purpose  of  having  them  certify  that  the  disagreeing  referee  acted  with  them 
in  the  trial  of  the  case,  but  refused  to  sign  the  report,  they  may  thus  amend 
their  report,  without  the  knowledge  or  presence  of  their  dissenting  associate. 

Brovfn  v.  VoMofborottgh,  64. 

2.  Even  if  the  statute  provided  that  referees  might  certify  a  repent  of  evidence 
to  the  Oourt,  a  report  certified  by  one,  only,  would  be  insufficifnt,  especially 
when  it  does  not  piKport  to  be  in  behalf  of  the  board.  lb, 

8.  The  submission  of  an  action  to  referees  is  a  waiver  of  all  formal  defects  in 
the  writ,  and  in  the  service  thereof.  Hix  v.  Stuimer,  290. 

4.  When  two  parties  submit  a  matter  in  controversy  to  arbitrators,  although  in 
terms  somewhat  vague  and  indefinite,  they  have  power  to  determine  both  the 
validity  and  the  amount  of  the  claim  in  dispute,  unless  restricted  by  tiie 
terms  of  the  submission,  Poicord  v.  Fktoker,  888. 
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.  Bat  the  award  of  arbitraton,  bdng  in  tiie  natoie  of  a  judgment,  in  order  to 
be  Talid,  must  ascertain  and  decide  as  to  the  matters  submitted*  so  that  it 
shall  not  be  the  cause  in  itself  of  a  new  controTersy. 

Colcord  T.  Fletcher^  898« 

.  Thus  where»incaseof  aclaimbyonepartowner  of  ayessel  against  another 
part  owner,  for  insurance  oolleoted  by  the  latter,  the  award  was,  that  *•  there 
is  due  to  C.  the  amount  collected  on  policy  of  insurance  held  by  F.,  for  his, 
(C.'s)  sixteenth  part  of  barque  S.,"  it  was  held  to  be  inyalid,  as  not  deter- 
mining that  F.  had  receiyed  any  money  on  the  policy,  nor,  if  any,  how 
much.  lb, 

.  The  law  does  not  require  that  referees,  whom  the  parties  have  agreed  upon, 
should  be  sworn ;  notwithstanding  the  agreement  to  refer  confers  upon  them 
the  powers  of  commissioners,  who  by  law  must  act  and  determine  on  their 
oaths.  Braditnet  t.  Enkinet  407. 


ATTACHMBNT. 
See  MoKTOAGB  of  Chattxls,  2,  5. 

ATTORNBY. 

1.  An  attorney,  who  pioeeculee  a  bastardy  process  to  final  judgment  and  eze* 
»    oution,  has  a  Hen  for  his  serfiees  and  disbursemems  upon  the  bond  given  by 

the  respondent  in  that  process ;  and  he  may  maintain  a  suit  thereon  to  re- 
cover his  claim,  notwithstanding  the  complainant  in  the  original  process  has 
giyen  a  full  discharge  to  the  obligors.  Bickford  v.  EUut  121. 

2.  Until  the  rendition  of  judgment  in  an  ordinal  suit,  the  attorney's  lien  does 
not  attach ;  but  when  judgment  has  been  obtained,  aiMezecution  issued,  and 
the  lien  has  attached  thereto,  it  extends  to  suits  arising  from,  and  incidental 
to  the  enforcement  of  the  judgment.  Newbert  t.  Cunningham,  231. 

8.  In  a  replevin  suit,  in  which  judgment  has  been  rendered  for  the  defendant, 
the  attorney  has  a  lien  on  the  execution  in  his  hands,  which  issued  thereon ; 
and,  to  the  extent  of  the  lien,  is  to  be  regarded  as  an  equitable  assignee,  with 
rights,  co-extensiye  with  those  of  his  client,  to  any  remedial  suit  to  obtain 
satia&ction  of  the  same.  Jb, 

4.  The  right  to  enforce  the  r^levin  bond  arises  from  the  judgment,  for  by  en- 
fbrdng  it  the  judgment  is  made  available ;  and  the  attorney,  as  an  equitable 
assignee,  has  a  right  to  enforce  it,  to  the  extent  of  his  lien,  which  the 
obligee  in  the  bond  cannot  defeat.  lb, 

6,  If  the  execution  recovered  against  the  makers  of  the  bond  cannot  be  collect- 
ed or  satisfied  by  reason  of  their  insolvency,  the  officer  will  be  liable  for  tak- 
ing a  bond  with  insuffidemt  sureties,  to  the  peiseii  to  whose  benefit,  the  bond, 
if  good,  would  accrue.  Jb, 

6.  And  the  attorney  has  the  right  to  prosecute  such  action,  in  the  name  of  the 
defendant  in  tite  replevin  suit,  to  whom  the  bond  was  made;  and  his  settle- 
ment wHh,  and  discharge  o^  the  officer,  will  not  defM  the  attorney's  right 
to  recover*  A. 
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7.  The  right  of  action  against  the  officer  does  not  accrue  till  after  the  lien  of  the 
attorney  becomes  perfected  by  the  rendition  of  judgment  in  the  replerin  suit; 
and  the  statute  of  limitation  in  such  case,  does  not,  till  then,  commenee  to 
run.  Newbert  ▼,  Cuntdngham,  231. 

8.  If  the  judgment,  in  the  first  suit,  is  for  costs  only,  the  execution  is  a  notice 
of  the  attorney's  lien.  But,  in  this  State,  the  statute  does  not  require  the 
attorney  to  give  notice  that  he  claims  his  lien.  B, 

9.  The  attorney's  lien  extends  only  to  Inch  professional  seryices  as  are  taxed  . 
and  included  in  the  execution.  lb. 

See  PowBH  OF  Attobnst. 


BAILMENTS. 

1.  The  owner  of  property,  in  order  to  recover  of  a  common  carrier  for  hire, 
damages  for  loss  or  injury  to  the  property,  —  after  proving  a  contract,  express 
or  implied,  for  the  carriage  of  the  goods,  and  the  deUvery  of  them  to  the  car- 
rier, —  needs  only  to  show  further  that  the  goods  have  not  arrived  or  have 
received  injury,  unless  the  carrier  proves  the  performance  of  his  contract. 

Tcurboz  V.  Eastern  Steamboat  Co,  339. 

2.  A  bill  of  lading  signed  by  the  carrier,  acknowledging  the  receipt  of  the  goods, 
« to  be  delivered  in  good  order  to  A  at  B,"  is  prima  fcune  evidence  that  they 
were  in  good  condition  when  received  by  the  carrier,  but  is  not  conclusive, 
and  the  carrier  may  prove  that  the  goods  were  damaged  before  they  cam^ 
into  his  possession.  lb, 

8.  In  such  a  case,  the  burden  is  on  the  carrier  to  exhibit  such  proof.  lb, 

4.  It  is  not  important  whether  the  words  <*  in  good  order,"  or  **  well  condition- 
ed," or  both,  are  used  in  the  receipt  or  bill  of  lading,  the  phrases  being  sub- 
stantially synonim#us.  lb, 

6,  Where  the  burden  of  proof  is  thrown  upon  one  of  the  parties  by  the  state  of 
&cts  presented,  it  does  not  shift  from  one  to  the  othei"  as  the  weight  of  evi- 
dence varies  by  the  introduction  of  fresh  testimony,  but  rests  on  the  same 
party  on  whom  it  was  thrown  at  first,  until  the  proof  is  such  as  to  present  a 
new  and  distinct  question.  B, 

6.  In  a  suit  against  a  common  carrier  for  hire,  for  loss  or  injury  to  goods  deliv- 
ered  to  him  to  carry,  the  burden  is  not  on  the  owner  to  show  affirmatively 
that  the  loss  or  damage  was  occasioned  by  neglect  or  want  of  diligence  on 
the  part  of  the  carrier,  as  would  be  required  in  the  case  of  an  ordinary  bailee. 

lb. 


BANK. 

1.  By  an  Act,  accepting  the  surrender  of  the  charter  of  a  bank,  its  corporate 
powers  were  continued  for  a  specified  time,  for  the  collection  of  debts  then 
due  the  bank:  —  fl«M,  that  it  was  within  the  scope  of  its  authority,  to  take  a 
new  note  in  payment  of  one  then  held  by  the  baqk,  although  the  indorstfs 
of  the  two  notes  were  not  the  same.  Marinere*  Bank  v.  Sewailt  220. 

2.  The  statute  forbids  a  director  of  a  bank  to  sign  as  a  surety  the  bond  of  its 
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cashier,  therefore  his  obligation  to  indemnify  others  against  loss,  to  induce 
them  to  become  sureties,  is  Toid.  Jote  v.  HeweU^  248. 

3.  So,  too,  a  mortgage,  to  secure  the  performance  of  such  an  obligation,  is  in- 
Talid.  lb. 

4.  As  no  legal  liability,  on  the  part  of  the  director,  is  created  by  his  obligation, 
a  conveyance  of  real  estate,  by  him  to  the  bank,  based  thereon,  and  to  make 
good  a  de£Edcation  of  the  cashier  which  had  occurred,  is  without  legal  con- 
sideration;— a  gift,  fraudulent  iii  law,  as  against  prior  creditors,  unless  it 
appears  he  has  sufficient  estate  left  to  satisfy  the  claims  of  the  creditors. 

lb. 
6.  Jn  an  action  by  a  bank  against  the  maker  of  a  negotiable  note,  evidence  is  not 
inadmissible  to  prove,  that  the  note  was  given  by  him,  with  the  express  un- 
derstanding with  the  officers  of  the  bank,  that  it  should  be  used  only  for  ex- 
hibition to  the  Bank  Commissioners  to  increase  the  apparent  assets  of  the 
bank,  and  was  to  be  used  for  no  other  purpose. 

Lime  Bock  Bank  t.  HeweU^  267. 

6.  And  this  may  be  shown  by  the  maker  himself  in  a  suit  hj  the  bank,  he  be- 
ing a  competent  witness  to  prove  the  facts.  lb. 

7.  The  opinion  of  the  cashier  as  to  the  consideration  of  the  note,  based  upon 
the  coincidence  of  figures  made  by  a  former  cashier  upon  the  books  of  the 
bank,  cannot  be  admitted  in  evidence.  lb* 

8.  By  the  Act  of  amendment,  {  62  of  B.  S.  of  1841,  the  number  of  receivers  to 
be  appointed  by  the  Court,  to  take  possession  of  the  property  of  a  bank,  on 
application  of*  the  Bank  Commissioners  in  case  they  deem  the  bank  unsafe,  is 
left  to  the  discretion  of  the  Court,  or  of  the  Justice  by  whom  the  appointment 
is  made.  Winoeil  v.  StatTf  881. 

9.  If  one  of  three  receivers  is  removed,  or  resigns,  it  is  discretionary  with  the 
Court,  to  appoint  another  person  in  his  stead,  or  allow  the  two  remaining  to 
act  without  the  appointment  of  another.  lb, 

10.  On  9uggution<^  that  certain  stockholders,  who  were  defendants,  were  not 
residents  of  this  State,  and  therefore,  the  Court  had  not  jurisdiction  as  to 
them,  it  toot  held,  that  the  bill  could  not  be  dismissed  on  a  mere  suggestion. 

i*. 

11.  When  receivers  are  appointed  in  any  case,  a  lien  is  created  by  statute  (c. 
47,  i  74,  R.  S.  of  1867)  upon  the  real  estate,  situate  in  this  State,  of  the 
stockholders  liable  for  claims  which  exist  against  the  bank;  therefore,  the 
Court  has  jurisdiction  over  the  real  estate  of  non-resident  stockholders. 

lb. 

•  See  Eaumr,  7»  13. 


BETTERMENTS. 

1.  In  a  real  action  in  which  the  tenant  claimed  betterments,  the  value  of  the 
improvements,  and  4ilso  of  the  land  without  any  improvements,  both  at  the 
time  of  the  entry  thereon,  and  at  the  time  of  the  trial  was  ascertained ;  and 
the  demandant  afterwards  elected  to  abandon  to  the  tenant :  it  woe  held,  that 

Vol.  l.  79 
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the  sum  to  be  paid  by  the  tenant  was  the  ascertained  yalne  of  the  premises, 
at  the  time  of  trial  and  not  at  the  time  of  entry.  Cory  t.  Whitney,  322. 
2.  Where  the  parties  agree  upon  certain  persons  to  ascertain  the  yalue  of  im- 
provements on  land  demanded,  and  also  the  yalue  of  the  land,  as  provided 
by  i  3,  c.  104  of  B.  S.,  and  exceptions  are  taken  to  the  acceptance  of  their 
report,  which  are  oyerruled,  interest  will  be  allowed  on  the  sum  from  the 
time  of  the  acceptance  of  the  report  at  NiH  Priut. 

Cory  V.  Whitney,  337. 


BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  A  promissory  ;iote,  giyen  on  Sunday,  is  yoid,  as  between  the  parties ;  and  a 
subsequent  promise  to  pay  it,  will  not  make  it  yalid.        Pope  y.  Xwm,  83. 

2.  The  law  is  now  well  settled,  that  an  action  on  an  indorsed  note  or  hill  of 
exchange  may  be  maintained  in  the  name  of  a  nominal  plaintiff  with  his 
consent.  Demuth  y.  Cutler,  298. 

3.  In  an  action  against  an  indorser  of  a  promissory  note,  proof  haying  been  ad- 
duced of  demand  and  notice,  and  the  allegation  of  due  notice  being  oontro- 
yerted  by  the  defendant,  it  is  no  groimd  of  exception  that  the  presiding 
Judge  called  the  attention  of  the  jury  to  the  £Mt  that  the  defendant  did  not 
testify  in  the  case,  as  a  matter  that  they  might  consider,  and  giye  it  such 
weight  as  they  thought  it  might  desenre.  Union  Bank  y.  Stone,  596. 

4.  Where  a  notary  public  testified  that,  at  the  maturity  of  a  note,  after  making 
due  demand,  he  prepared  notice  of  the  dishonor,  and  gaye  it  to  one  S.  to  de- 
liyer  to  the  indorser,  a  copy  of  which  notice,  in  proper  form,  appears  in  his 
records ;  and  S.  testified  that  he  was  in  the  habit  of  deliyering  notices  for  the 
notary,  and  that  he  seasonably  deliyered  to  the  parties  to  be  notified,  all  no- 
tices handed  to  him  for  delivery,  but  had  no  definite  recollection  of  doing  so 
in  the  present  instance  ;  that  he  made  out  the  notarial  records  in  ooatroyersy 
at  the  time,  and  they  were  signed  by  the  notary ;  — this  evidence,  uncontra- 
dicted, is  sufficient  to  prove  notice.  lb. 

6.  A  notary  may  be  permitted  to  state  his  usual  oourse  of  proceedings,  and  his 
customary  habits  of  business.  ib. 

See  Bank,  5.    EviDBiroB,  2,  3. 


BOND. 

See  COLLBOTOB  OF  TaXBS.      MoftTOAQB,  14,  16. 

COLLECTOR  OF  TAXES. 

.  Where  a  town  voted  to  acoept  a  collector's  bond  if  signed  by  certain  sureties, 
and  a  bond  was  prepared  with  the  names  of  the  proposed  sureties  inserted  in 
it,  but,  after  a  part  of  them  had  signed,  one  refused,  and  his  name  was  erased, 
after  which  the  remaining  sureties  placed  their  naAies  to  the  bond: — in  a 
suit  on  the  bond  against  the  collector  and  his  sureties,  for  a  default  of  the 
collector,  the  verdict  of  a  jury  against  the  defendants  will  not  be  disturbed, 
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althotDigh  the  eridenoe  was  conflicting,  as  to  whether  the  co-sureties,  who 
signed  before  the  erasure  of  one  of  the  names,  consented  to  the  change  or  not. 

Bea4field  T.  Shaver,  36. 

2.  Instructions  to  the  jury,  that  if  any  surety  signed  the  bond  upon  the  condi- 
Hon  that  all  whose  names  were  accepted  by  the  town  should  sign,  otherwise 
the  bond  should  not  be  delivered,  such  surety  would  not  be  liable,  if  all  did 
not  sign,  unless  he  subsequently  waived  the  condition ;  but  that  i^  without 
that  condition,  he  signed  for  the  purpose  of  indemnifying  the  town  for  any 
breach  of  duty  by  the  collector,  and  the  bond  was  left  to  be  delivered  and  used 
for  that  purpose,  and  was  so  delivered,  the  surety  would  be  bound,  notwith- 
standing he  may  have  expected,  when  he  signed  it,  that  all  would  become 
sureties  whose  names  were  accepted  by  the  town,  —  were  not  objectionable. 

lb. 

3.  A  party  who  signs  an  instrument  which  creates  a  liability  is  ordinarily  pre- 
sumed to  know  all  its  contents,  if  no  fraud  is  practised  upon  him ;  but  if  a 
surety  si^ed  a  bond  after  one  of  the  names  accepted  by  the  town  had  been 
erased,  it  is  immaterial  whether  he  knew  it  or  not,  if  he  did  not  annex  to  his 
act  the  condition  that  the  bond  was  not  to  be  delivered  until  all  those  accept- 
ed by  the  town  had  signed.  lb, 

4.  The  neglect  of  the  municipal  officers  to  enforce  the  collection  and  paying 
over  of  the  money  until  some  time  after  the  year  was  out,  or  to  take  the  tax- 
bills  from  the  collector,  did  not  release  the  sureties  on  the  collector's  bond. 

lb. 
6.  Where  a  person  was  collector  of  taxes  for  two  succes^ve  years,  and  at  the 
end  of  the  second  year  proved  to  be  a  de&ulter,  he  had  a  right  to  appropriate 
payments  made  by  him  to  the  town  to  either  3rear,  at  the  time  he  made  each 
payment ;  if  he  failed  so  to  appropriate  them,  the  town  might  appropriate 
them  as  they  desired ;  and,  if  no  appropriation  was  made  by  either,  the  law 
would  appropriate  such  payments  to  the  oldest  debts,  although  the  whole 
deficit  is  thereby  made  to  fidl  on  the  second  year.  lb. 

6.  Where  a  person  was  collector  of  taxes  for  two  successive  years,  and  the  sure- 
ties on  his  official  bond  were  not  the  same  the  second  year  as  the  first,  in  a 
suit  on  one  of  the  bonds  fbr  an  alleged  default,  it  is  for  the  defendants  to 
show  what  part  of  the  deficit  belonged  to  each  year.  lb. 

7.  Althotkgh  the  proceedings  of  a  town  are  very  irregular  and  informal,  at  a 
meeting  where  assessors,  treasurer  and  collector  of  taxes  are  elected,  and 
taxes  voted  to  be  assessed,  yet  the  collector  is  legally  bound  to  pay  over 
to  the  treasurer  de  facto  all  taxes  voluntarily  paid  to  him  by  the  tax  payers. 

TretooU  v.  Moan,  347. 

8.  Although  the  collector's  bond  is  inartifioially  drawn,  and  Ib  vague,  indefinite 
and  uncertain,  yet  it  is  not  void,  if,  when  taken  in  connection  with  the  tax 
bills  and  other  evidence  in  the  case,  it  contains  sufficient  to  give  it  force  and 
validity.  Ib. 

9.  A  collector's  bond  dated  August  15,  1864,  and  reciting  that  he  was  **  chosen 
collector  of  taxes  for  the  year  next  ensuing,"  it  appearing  that  he  was  chosen 
in  1864,  that  his  tax  bills  bear  date  that  year,  and  that  he  collected  that 
year's  taxes,  wiU  be  deemed  to  have  reference  to  the  municipal  year  1864. 

lb. 
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10.  A  bond  obligating  the  collector  **  fedthfally  to  discharge  his  duty  as  coDeo- 
tor,"  although  otherwise  defectiye,  is  sufficient  to  hold  him  to  pay  over  money 
which  he  has  actually  collected,  and  which  in  equity  belongs  to  the  town.     * 

Treioott  t.  3ioan,  347. 

11.  A  collector  of  taxes  cannot  compel  payment  by  suit,  except  in  those  cases  in 
which  the  statute  expressly  confers  that  right       Packard  v.  Tisdaie,  376. 

12.  An  action  cannot  be  maintained  by  a  town  collector,  upon  a  promise  to 
pay  him  a  tax,  in  consideration  that  he  will  forbear  to  collect  the  same  in 
the  manner  required  by  law,  although  by  such  neglect  he  becomes  liable  to 
account  for  the  tax  and  actually  pays  it  to  the  town.  lb. 

COMMON  CARRIER. 
See  Bailments. 


COMPLAINT. 

A  complaint,  charging  the  commission  of  an  offence  **  at  said  A.,"  which  place 
is  immediately  before  described  as  a  city  in  the  county  of  E.,  sufficiently  al- 
leges that  the  offence  was  conmiitted  in  that  county.      State  t.  BoAar,  45. 


CONSTITUTIONAL  LAW. 

1.  The  Legislature,  undoubtedly,  has  constitutional  jurisdiction  orer  remedies ; 
but  after  all  existing  remedies  haye  been  exhausted,  and  rights  haye  become 
permanently  yested,  all  further  interference  is  prohibited. 

Aikifuon  y.  DwUap,  111. 

2.  Thus,  enactments  are  found  abridging  the  period  of  former  limitations,  which 
are  rendered  constitutional  by  a  proffiso,  that  suits  may  be  commenced  within 
a  certain  time  after  their  passage,  but  none  reyiying  and  extending  a  limita- 
tion with  such  a  proyision.  lb, 

3.  A  judgment  of  Court  becomes  final  when,  by  the  then  existing  laws,  the 
time  for  a  reyiew  and  for  reyersal  for  error,  has  expired ;  it  then  becomes  a 
yested  right,  by  force  of  the  constitution  and  the  existing  laws.  lb, 

4.  And  a  statute,  designed  to  retroact  on  such  a  casci^  by  reyiying  the  right  of 
reyiew,  is  unconstitutional  and  yoid.  ib, 

5.  And  such  was  the  statute  of  1859,  c.  94,  if  such  was  its  intendment.    Jb, 

6.  But  that  statute  should  be  construed  as  intended  to  be  prospectiye,  and  so, 
constitutional ;  it  was  thus  additional  and  cumulatiye,  —  operatiye,  only  for 
a  period  of  six  months,  when,  by  its  terms,  it  expired.  lb, 

CONTRACT. 

1.  Where  A  had  agreed  in  writing  to  pay  the  debt  of  another,  and  B,  in  a 
postscript,  subscribed  by  him,  added,  **I  will  be  accountable  with  A,  accord- 
ing to  the  aboye  writing,*'  an  action  lies  against  both  as  joint  contractors, 

Cattner  y.  Slaier,  212. 
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2.  The  difloontinuance  of  an  action,  by  the  plaintiff,  against  the  debtor,  and 
another  as  his  trustee,  in  which  there  was  a  reasonable  prospect  of  charging 
the  trustee,  was  a  sufficient  consideration  for  the  promise. 

Castner  T.  SiaieTt  212. 

3.  By  the  terms  of  the  contract,  the  plaintiff  was  to  be  paid,  when  the  debtor 
received  his  money,  in  the  hands  of  the  trustee.  The  trustee  afterwards, 
with  the  debtor's  consent,  gave  his  promissory  note  to  a  third  person,  and 
took  the  debtor's  receipt  for  the  money :  -^and  it  was  held,  that,  in  legal  con- 
templation, this  was  a  payment  to  the  debtor,  by  which  the  defendant's 
promise  became  absolute.  i^* 

See  EviDBNOB,  1,  8,  6.    Loos  akd  Lumber,  2. 


CORPORATION. 

.  Where  the  directors  of  a  corporation  had,  by  yote,  authorized  the  treasurer 
to  procure  **  a  seal  for  the  company,  bearing  the  title  of  the  corporation  with 
the  year  of  its  charter,"  and  scrip  issued  by  the  corporation,  duly  authorized 
and  signed,  bore  a  printed  impression  of  a  seal  with  the  title  and  date  in- 
scribed, and  contained  the  words,  **  In  testimony  of  which"  "  the  seal  of  said 
company,"  &c.,  is  "  hereunto  affixed,"  such  scrip  was  held  to  be  under  the 
corporate  seal,  and  that  an  action  of  covenant  broken  may  be  n^dntained 
thereon.  Woodman  v.  F.  S^  C,  R.  R.  Co.,  549. 

.  At  common  law,  "  the  impression  of  a  seal  is  not  a  seal,"  as  remarked  by  the 
Court  in  Mitchell  ▼.  Union  Life  Insurance  Co.,  46  Maine,  104  ;  but,  under  the 
present  statutes,  bonds  issued  by  a  corporation  impressed  with  a  seal,  declared 
on  their  face  to  be  sealed,  and  accepted  as  such  by  the  holders,  are  deemed 
to  be  under  the  corporate  seal.  Jb, 


COSTS. 

In  an  action  commenced  in  this  Court  to  recover  a  penalty,  which  is  **  not  to 
exceed  one  hundred  dollars,"  the  jury  assessed  damages  for  the  plalnti£b  at 
one  cent — one-fourth  of  which  sum  only,  the  plaintiffii  are  entitled  to,  as 
costs.  HouUon  v.  Martin,  336. 

See  TJsxjBT. 


COUNTY  COMMISSIONERS. 

1.  When  one  has  been  elected  a  county  commissioner  for  three  years,  and  re- 
signs during  the  first  year,  it  is  provided  by  law  that,  the  Governor,  with  ad- 
vice of  the  Council,  shall  appoint^ a  person  who  shall  hold  the  office  until  the 
first  of  January  after  another  has  been  chosen  to  JUl  the  place. 

Opinion  of  Justices,  607. 

2.  I^  at  the  next  election,  a  person  be  chosen,  he  will  be  entitled  to  hold  the 
office  only  for  the  unexpired  term  of  the  officer  who  resigned,  commencing 
on  the  first  day  of  January  after  his  election.  lb. 
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Z,  The  person  chosen,  at  the  election  immediately  preceding  the  expiration  of 
his  tenn,  is  elected  for  the  term  of  three  years. 

Opmion  of  Jtutie$$t  607. 


DEED. 

1.  A  conreyed  to  B  a  portion  of  a  lot  of  land  of  a  certain  width,  and  extending  so 
far  in  length  "  as  will  make  precisely  twenty  acres ; "  and  immediately  after- 
wards A  and  B,  by  mutual  agreement  and  sunrey»  marked  the  lines  and  comarB* 
of  the  granted  premises  by  spotted  trees  and  stakes.  The  next  year,  A  oon- 
Teyed  to  C  the  remainder  of  the  loji,  more  or  less,  bounding  it  on  the  east 
**  by  the  west  line  of  B's  land."  B  and  C  occupied  their  several  parcels  ac- 
cording to  the  line  marked  by  A  and  B,  for  about  twenty-five  years.  In  tift 
meantime,  B,  by  the  decision  of  a  lawsuit  between  him  and  a  third^party, 
had  his  lot  widened  on  one  side  four  rods,  and  in  consequence  relinquished 
two  rods  on  the  other  side.  C,  without  any  suit,  conformed  his  lines  to  B*s 
new  ones.  But  the  division  line  between  B  and  C,  and  their  occupation  of 
their  respective  parcels,  continued  as  before.  In  an  action  brought  by  C*s 
grantee  to  recover  of  B's  grantee  all  of  the  original  lot  except  twenty  acres, 
it  was  held,  that  the  parties  intended,  in  the  conveyance  from  A  to  €«  to 
bound  the  land  conveyed  by  the  well  known  marked  Une  then  existing,  and 
not  by  an  imaginary  west  line  of  B's  land  to  include  therein  <«  precisely 
twenty  acres."  Fought  v.  Hohoaff,  24. 

2.  After  an  acquiescence  by  all  the  parties  in  a  line  so  established,  for  a  length 
of  time  sufficient  to  give  a  title  by  disseizin,  it  will  not  be  disturbed,  although 
the  occupation  has  not  been  such  as,  aside  from  the  marking  of  the  line, 
would  amount  to  a  continuous  disseizin  for  the  whole  time.  75. 

3.  A  conveyance  absolute  in  form  only,  for  a  consideration  grossly  inadequate, 
the  grantor  retaining  a  valuable  interest,  made  with  the  intent,  by  both  par- 
ties, to  delay  creditors,  is  void,  as  well  against  subsequent  creditors  and 
bona  Jide  purchasers,  as  against  existing  creditors,  whether  they  have  notice 
of  the  fraud  or  not.  Wyman  v.  Broton,  139. 

4.  An  estate  of  freehold,  to  commence  in  ftthuro,  can  be  oonveyed  by  a  deed  of 
bargain  and  sale,  operating  imder  the  statute  of  uses.  lb, 

6,  Conveyances  which  derive  their  validity  from  our  own  statutes,  and  are  exe- 
cuted in  accordance  therewith,  will  be  upheld,  although  they  purport  to  con- 
vey freeholds  to  commence  at  a  fnture  day.  R, 

6.  If  a  deed  contains  two  descriptions  of  the  land  conveyed,  which  do  not  coin- 
cide, the  grantee  is  entiUed  to  hold  imder  that  which  will  be  most  beneficial 
to  him.  Etty  v.  BakeTf  326. 

7.  If  some  of  the  particulars  of  the  description  of  land  conveyed  do  not  agree, 
those  which  are  uncertain,  and  liable  to  error  or  mistake,  must  be  governed 
by  those  which  are  nxore  certain.  ^  A. 

8.  In  a  deed  conveying  a  gristmill,  with  the  land  and  privileges  where  it  is  atu- 
ated,  **  necessary  for  and  attached  to  said  gristmill,  hereby  meaning  to  con- 
vey all  the  lands  and  mill  privilege  (not  heretofore  sold  by  us)  on  the  dam 
connected  with  said  gristmill  and  privilege,"  the  effect  is  to  convey  all  the 
land  and  privilege  not  before  sold  by  the  grantor,  and  connected  with  the 
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mill  and  privilege,  and  not  merely  what  is  strictly  necessary  for  and  attached 
to  the  milL  E$ty  y.  Baker,  325. 

9.  But  if  the  parties  have,  by  their  act9  and  occupation,  treated  the  grant  as 
embracing,  not  all  the  lands  and  priyilege  on  the  dam  not  prcTlously  sold,  but 
all  the  lands  and  priyilege  cormeeted  with  the  grietnUU  not  prerionsly  sold,  the 
Court  will  not  interfere  to  control  their  construction.  lb, 

10.  Where  a  deed  of  part  of  a  township  refers  to  a  surrey  and  plan  of  the  town- 
ship by  A  and  B,  surreyors,  and  it  appears  that  A  and  B  have  nerer  made 
any  survey  and  plan  jointly,  but  after  A  had  surveyed  the  exterior  lines  of 
the  township,  B  took  A's  field  notes,  surveyed  the  interior  lines,  and  made  a 
|kn  of  the  township,  and  it  is  shown  that  other  deeds  have  been  made  by 

%the  same  grantor,  with  a  similar  reference  under  like.circumstances,  the  plan 
and  survey  made  by  B,  with  the  help  of  A's  field  notes,  may  be  regarded  as 
the  one  referred  to  in  the  deed.  Black  v.  Grants  364. 

11.  Where  a  deed  conveys  the  south  half  of  a  lot  of  land  in  a  township, 
«*  butted  and  bounded'  as  follows,"  and  then  proceeds  to  describe  the  whole 
of  the  south  half  of  the  township,  up  to  the  south  line  of  land  deeded  to 
Q,  (the  owner  of  the  north  hal^)  it  will  be  construed  to  convey  the  south 
half  of  the  township,  as,  in  a  case  of  doubtful  construction,  a  deed  is  to  be 
construed  most  strongly  against  the  grantor,  and  in  favor  of  the  grantee. 

lb. 

See  Baxk,  4.    Moktoaob,  10, 11.    Powbb  op  Attobmet.    Rbal  Action,  5. 


DEMTJERER. 
See  Equitt,  2,  4,  5. 

DOMICIL. 

1.  A  domioil  once  acquired  continues  till  a  new  one  is  gained.  While  in  tran- 
sit the  old  domidl  remains.  Litt^field  v.  Brooke,  475. 

2.  An  inhabitant  of  A  on  80th  March  leaves  that  place  with  the  intention  of  re- 
siding in  C ;  on  1st  April  he  arrives  at  B  and  the  next  day  reaches  C,  where 
he  establishes  his  residence.  It  was  held,  that  for  the  purposes  of  taxation 
he  was  to  be  deemed  an  inhabitant  of  A  on  1st  April,  and  Was  liable  to  tax- 
ation there.  •     lb. 


DOWER. 

.  Where  premises  were  assigned  by  metes  and  bounds  to  the  widow,  by  com- 
missioners appointed  by  the  Judge  of  Probate,  who  made  no  return  of  their 
doings,  the  assignment  is  ineffectual ;  but  the  widow,  having  entered  into  pos- 
session of  the  premises  thus  assigned,  and  held  the  same  without  objection 
on  the  part  of  the  heirs,  (although  some  of  them  were  minors  at  the  time,) 
for  more  than  twenty  years,  the  inference  is  legitimate,  that  the  dower  was 
assigned  with  their  assent ;  and,  no  complaint  being  made  that  the  assign- 
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ment  was  inequitable,  there  is  no  rule  of  law  whicli  requires  that  it  should 
now  be  disturbed.  Austin  ▼.  AtuHnt  74. 

2.  In  an  action  for  dower  in  woodland,  if  the  demandant  fails  to  show  that  the 
woodland  is,  in  some  way,  connected  with  improyed  land  in  which  she  is 
dowable,  so  as  to  give  her  the  right  to  take  the  wood  therefrom,  and  that  it 
is  necessary  that  shcT'should  have  and  exercise  that  right,  the  action  wUl  not 
be  sustained.  Ford  y.  Enkinef  227. 


EQUITY. 

1.  It  is  not  required  to  set  forth  minutely  in  a  bill  in  equity  the  mode  of  proof 
of  an  alleged  fact  —  a  statement  of  the  facts  is  sufficient,  without  stating  tfte 
evidence  by  which  it  is  expected  to  prove  them. 

Lovett  T.  Farrmffton^  289. 

2.  Thus  —  where  it  la  alleged  that  a  mortgagee  *'byhis  assignmmt  in  writing  on 
said  deed,  sealed  with  his  seal,'*  (date  and  consideration  stated),  **  conveyed 
and  assigned  to  the  complainant  all  his  right,  title  and  interest  in  the  same, 
together  with  the  debt  secured  thereby  and  all  his  claims  in  and  to  the  mort- 
gage; aU  which  will  more  JtUly  appear  by  said  deed  and  the  assignment  when 
produced  in  Court,"  —  it  was  held  sufficient  on  demurrer,  although  there  is 
no  allegation  in  the  bill,  that  the  assignment  was  acknowledged  and  recorded. 

R. 

3.  When  one  of  the  mortgagers  refuses  to  join  in  a  bill  for  the  redemption  of 
the  mortgaged  estate,  he  may  be  properly  made  a  defendant  party,  if^  from 
the  allegations  in  the  bill,  it  appears  that  he  still  has  an  interest.  lb. 

4.  And  his  demurrer,  for  wrong  joinder,  will  not  be  sustained; — he  should 
discharge  himself  by  his  answer  and  proo&.  lb, 

6.  Cases  in  equity,  on  demurrer  to  the  bill,  are  for  hearing  by  the  law  Courts. 
(B.  S.,  c.  77,  §  17.)  HetoeU  t.  Adams,  271. 

6.  Leave  to  amend  the  bill  should  be  moved  for  at  Nisi  Prius,  the  amendments 
presented  and  acted  upon,  that  the  aggrieved  party  may  have  opportunity  to 
except  to  the  decision.  R. 

7.  A  bill  in  equity  instituted  against  the  stockholders  of  a  bank,  by  three  p^- 
sons  who  had  been  appointed  receivers  of  the  bank,  may  be  amended,  by 
striking  out  the  name  of  one  of  them,  wh^  was  a  stockholder,  and  inserting 
it  as  a  defend^t  party.  Jb. 

8.  In  such  a  bill,  if  the  liability  claimed  against  the  stockholders  extended  to 
the  amount  of  the  stock,  but  no  specific  ground  for  that  liability  was  stated, 
an  amendment  n^y  be  allowed,  alleging  loss  by  the  official  mismanagement 
of  the  directors,  (R.  8.  of  1841,  c.  77,  §  44)  which  may  properly  be  regarded 
as  a  specification  of  the  claim.  lb. 

9.  But  before  a  bill  can  be  maintained  against  the  stockholders  under  the  pro- 
visions of  that  statute,  it  must  be  judicially  determined  that  there  has  been 
a  loss  thus  occasioned  in  the  capital  stock,  and  that  the  directors  are  unable 
to  make  good  the  loss.  R, 

10.  The  provisions  of  §  47,  c.  47,  expressly  authorize  an  individual  creditor  of 
the  bank  to  maintain  a  suit  to  determine  these  questions.  R. 
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11.  When  the  claim  in  the  bill,  by  the  reoeiTen  against  the  stockholders,  was 
for  contribution  for  the  payment  of  the  claimants  against  the  bank,  their  lia- 
bility tu  stockholders  is  the  basis  of  the  claim ;  and  an  amendment  founded 
on  §  45  of  c.  47  of  R.  S.,  which  made  more  specific  the  ground  of  their  lia- 
bility, was  allowed.  Hewett  v.  Adamst  271. 

12.  The  bill  may  be  maintained  against  costuis  que  trustt  notwithstanding  the 
trusteea.aIso  are  parties.  *  lb. 

13.  So,  as  to  wives  holding  in  trust  for  their  husbands.  lb. 

14.  Where  a  bill  in  equity  was  filed  before  the  R.  S.  of  1857  went  into  efiect, 
by  {  2  of  the  repealing  Act  of  that  year,  the  statutes  of  1841  are  continued 
in  force  for  the  prosecution  by  such  suit  of  all  rights  and  remedies  existing 
by  those  statutes.  WisweU  T.  Starr,  381. 

16.  If  evidence  of  the  truth  of  fiEU^  alleged  in  a  motion  to  dismiss  a  bill  in 
equity  is  not  furnished,  the  sufficiency  of  the  iSEicts  to  support  the  motion  will 
not  be  considered  by  the  Court.  lb, 

16.  A  man  died,  leaving  children  of  age,  and  children  under  age.  By  his  will, 
he  directed  that  the  **  income"  of  his  estate  should  be  applied,  imder  the 
•<  control  and  management"  of  his  widow,  as  executrix  and  trustee,  to  pro- 
vide support  and  furnish  a  home  for  his  minor  children  until  a  period  named, 
so  that  they  should  have  **  the  same  privilege  and  assistance  the  older  chil- 
dren had  enjoyed ".  in  his  lifetime.  And  the  remainder  of  the  estate,  after 
paying  a  legacy,  he  directed  to  be  divided  equally  amongst  all  his  children, 
at  the  end  of  the  period.  But  the  annual  income  proved  inadequate  for  the 
purposes  expressed  by  the  testator.  It  was  heldj  that  a  Court  of  Equity 
may  give  relief  by  ordering  a  sale  of  part  of  the  estate,  for  the  purpose  of 
adding  to  the  income,  and  fulfilling  the  intention  of  the  testator. 

Elder  V.  Elder,  535. 

17.  It  seems,  that  this  may  be  done,  not  only  in  cases  where  it  is  the  future 
estate  of  the  beneficiaries  alone  which  will  thereby  be  broken  in  upon,  but 
even  where  the  future  estate  of  others  will  be  diminished^  to  supply  the 
present  need  of  the  beneficiaries.  Jb. 

See  Pastnkbship.    Power  of  Attornbt. 


ERROR. 

When,  for  error,  a  judgment  is  sought  to  be  reversed,  the  error  must  affirma- 
tively appear ;  for  the  judgment  will  not  be  held  to  be  erroneous  when,  from 
aught  that  appears,  it  may  have  been  legally  rendered. 

Spauiding  v.  Rogers,  123. 

EVIDENCE. 

1.  In  an  action  to  recover  for  labor  done,  if  the  d^endant,  in  the  specification 
of  his  grounds  of  defence,  does  not  deny  the  performance  of  the  labor,  but  ad- 
mits it,  and  alleges  a  special  contract  and  payment,  the  plaintiff  will  not  be 
required  to  offer  proof  of  its  performance,  to  entitle  him  to  some  portion  of 
the  damages  claimed,  unless  the  defendant  shall  establish  by  evidence  some 
ground  of  defence.  SkilUngs  v.  Norris,  72. 

Vol.  l.  80 
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2.  Parol  evidence  is  inadmisBible  to  prove  that  a  promissory  note  was  intended 
as  a  receipt  for  money  put  into  the  defendant's  hands,  by  the  payee,  to  be 
loaned  for  him.  Shaw  v.  Shaw^  94. 

3.  It  seems  now  well  settled  that  parol  evidence  of  an  oral  agreement,  mada  at 
the  time  of  making  or  indorsing  a  note,  cannot  be  permitted  to  vary  or  con- 
tradict the  terms  of  the  written  contract.  lb, 

• 

4.  Where  the  burden  of  proof  is  thrown  upon  one  of  the  parties  by  the  state 
of  facts  presented,  it  does  not -shift  from  one  to  the  other  as  the  weigjit  of 
evidence  varies  by  the  introduction  of  fresh  testimony,  bat  rests  on  the  same 
party  on  whom  it  was  thrown  at  first,  until  the  proof  is  such  as  to  present  a 
new  and  distinct  question.  Tarbox  v.  Eattem  SteaftUnHit  Co^t  389. 

5.  Proof  of  the  declarations  of  an  agent  after  his  agency  has  ceased,  if  incon- 
sistent with  his  present  testimony,  may  be  admitted  to  affect  his  credibility, 
but  is  not  to  be  regarded  as  evidence  of  facts  to  influence  the  jury  in  deter- 
mining the  points  at  issue  in  an  action  brought  by  a  third  party  against  the 
principal.  Eolmei  v.  Mor^  102. 

6.  The  defendant  accepted  an  order  for  the  payment  of  a  specified  sum  *<  when  he 
sold  certain  wharf  logs."  Three  years  after  its  acceptance,  a  suit  was 
brought  upon  the  order,  and  the  defendant  was  permitted  to  show  his  in- 
ability to  effect  a  sale  of  the  logs,  notwithstanding  he  had  used  all  common 
and  ordinary  means  to  do  so.  WU^or  v.  Spraguet  354. 

7.  The  question  of  unreasonable  delay  in  making  the  sale  was  properly  sub- 
mitted to  the  jury.  lb. 

8.  Where  an  assignment  of  a  mortgage  was  taken  by  one  party,  when  another 
party  paid  the  consideration  of  the  assignment,  whereby  an  implied  trust  re- 
suited  in  favor  of  the  latter,  parol  proof  to  show  the  payment,  and  by  whom 
made,  is  admissible  in  a  suit  at  law,  notwithstanding  the  statute  of  frauds. 

KeUey  v.  HiU,  470. 

9.  Where  the  issue  to  be  tried  is,  whether  a  sale  of  certain  goods  was  made  to 
defrtiud  creditors,  and  the  vendor  is  a  witness  to  disprove  any  fraudulent 
intent,  he  may  be  asked,  on  cross-examination,  if^  on  the  same  day,  he  made 
a  conveyance  of  other  property,  to  a  third  person,  (a  relative),  although  the 
instrument  of  conveyance  be  not  produced ;  —  as  such  inquiry  relates  to  a 
fact  collateral  to  the  main  issue,  and  is  admissible  on  the  question  of  inten- 
tion. Phinney  v.  HoU^  570. 

10.  In  an  action,  where  the  question  in  issue  is,  whether  the  property  in  con- 
troversy if  a  part  of  an  estate,  of  which  one  of  the  parties  is  an  administra- 
tor, the  parties  are  admissible  as  witnesses.  Beach  v.  Pennell,  587. 

11.  Thust  in  an  action  of  replevin  for  certain  articles  of  m^handise,  where  the 
defenc^nt  alleged,  by  way  of  brief  statement,  that  the  property  was  part  of 
an  estate  of  which  she  was  administratrix,  the  plaintiff  was  permitted  to 
testify  that  the  goods  were  not  sold  by  him  to  the  defendant's  intestate,  but 
consigned  to  him  for  sale.  lb. 

See  Bank,  5,  6,  7.    Bills  and  Notes,  4,  5.    Mo&tqaob,  6.    Reobipteb,  S. 

EXCEPTIONS. 

See  Bills  Ain>  Notes,  3.    Pabtition,  11.    P&acticb,  9. 
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EXECUTION. 

1.  Under  the  proyisions  of  the  Kevised  Statutes  of  1841»  and  of  stat  1856»  c 
278,  §  1,  relating  to  levies  on  real  estate,  the  return  of  an  officer  that,  on  a 
day  and  hour  named,  he  **  seized  and  took  in  execution"  certain  lands  of  the 
debtor,  and  set  oif  the  same  by  metes  and  bounds  to  the  creditor  in  satLsfac- 
tion  of  an  execution,  referring  to  the  annexed  certiorate  of  the  appraisers  for 
a  description  of  the  premises  set  ofi^  is  sufficiently  definite. 

French  t.  AUm,  437. 

2.  The  time  named  in  the  officer's  return  when  he  "  seized  and  took  in  exeou- 
tio|i"  the  lands,  was  the  commencement  of  the  service  of  the  execution,  and 
all  subsequent  proceedings  relate  back  to  that  time.  lb, 

3.  Such  a  levy  takes  precedence  of  a  mortgage  recorded  the  day  after  the  time 
named  when  the  officer  **  seized  and  took  **  the  land  in  execution.  lb. 

4.  Where  the  officer's  return,  aa  recorded,  states  that  one  *<wa4  chosen  an  ap- 
praiser by  me  in  behalf  of  the  within  named  creditor  E.  P.,  and  I  was  then 
notified  of  the  same,"  and  the  original,  on  inspection,  leaves  it  in  doubt 
whether  the  word  written  was  me  or  and,  it  is  to  be  regarded  at  most  as  a 
clerical  error,  and  the  rest  of  the  sentence  as  showing  that  the  creditor,  and 
not  the  officer,  must  have  selected  the  appraiser  referred  to.  lb, 

5.  It  was  not  necessary  that  the  nature  of  the  estate  appraised  should  be  de- 
scribed in  the  officer's  return  under  R.  S.  of  1841,  c.  94,  }  7.  lb. 

See  Homestead  Exemption.    Husband  and  Wife,  4. 


EXECUTORS  AND  ADMINISTRATORS. 

1.  The  law  requires,  that  the  bond  to  be  given  by  an  administrator,  before  sale 
of  real  estate  of  his  intestate,  shall  be  approved  in  writing  by  the  Judge 
of  Probate.  A%utin  v.  AtuHn,  74. 

2.  But,  where  the  evidence  £Bdl8  to  show,'  affirmatively,  that  the  bond  was  thus 
approved,  and  the  contrary  does  not  appear,  —  if  the  case  discloses,  that  all 
the  other  necessary  steps  were  taken  with  strictness  and  accuracy ;  that  the 
sale  was  public ;  that  the  purchaser  entered  immediately  and  has  held  the 
premises  for  more  than  twenty  years ;  that  the  law  required  such  approval 
before  the  bond  could  be  filed,  and  that  the  bond  was  actuaUy  filed,  —  the 
law  fully  authorizes  the  conclusion,  that  all  was  done,  which  was  required, 
to  give  the  purchaser  a  perfect  title.  lb, 

3.  The  right  which  the  administrator  has  by  statute  to  set  o£f  any  claim  he  may 
have  in  his  official  capacity  upon  one  of  the  heirs,  against  the  distributive 
share  of  such  heir,  does  not  apply  to  articles  of  personal  property  ordered  by 
the  Judge  to  be  specifically  distributed  to  such  heir. 

Base  V.  O'Brien,  188. 

4.  Neither  does  the  administrator's  right  of  set-off  create  a  lien  upon  any  article 
of  personal  property  specifically  distributed  to  such  heir  under  the  decree  of 
the  Judge  of  Probate.  lb. 

5.  A  policy  of  insurance  on  a  vessel,  obtained  for  the  benefit  of  the  owners,  after 
a  specific  distribution  of  shares  in  the  vessel  had  been  ordered  by  the  Judge, 
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cannot  inure  to  the  benefit  of  the  administrator,  whose  interest  had  ceased, 
and  whether  it  was  for  the  benefit  of  the  distributee  is  matter  of  proof. 

Rose  V.  (TBrien,  188. 
See  Evidence,  10,  11.    Husband  and  Wife,  1,  2. 


FENCES. 

.  An  action  (authorized  by  c.  22,  }  4  of  R.  S.)  to  recover  double  the  price  of 
building  the  defendants'  part  of  a  divisional  fence,  is  prematurely  brought, 
if  commenced  before  the  expiration  of  "  one  month  after  demand." 

Sanfbrd  v.  HoikeU,  86. 

.  In  such  a  case  indebUatua  tuaumpsit  will  not  lie ;  it  should  be  an  action  of 
the  case,  setting  forth  all  the  facts  necessary  to  be  established  to  fix  the  de- 
fendants* liability.  lb. 


FLOWAGE. 

1.  The  judgment  upon  a  complaint  under  the  statute,  to  recover  damages 
caused  by  flowing  lands,  is  not  conclusive  upon  the  parties  except  for  the 
time  embraced  in  it,  and  for  one  year  after  that  time. 

BUUnga  v.  Berry^  31. 

2.  The  damages,  accruing  after  the  complaint  is  filed,  must  be  assessed  in  yearlff 
sums,  reckoning  from  the  date  of  filing  the  complaint ;  and  the  judgment 
should  embrace  all  the  yearly  payments  that  have  become  due  when  it  is 
rendered.  Ih, 

3.  The  notice,  preliminary  to  bringing  a  second  complaint,  may  be  given  at  the 
end  of  a  year  after  the  expiration  of  the  time  embraced  in  the  judgment  upon 
the  first  complaint,  although  it  is  less  than  a  year  after  the  rendition  of  such 
judgment.  lb, 

4.  A  judgment  upon  an  order  of  the  Law  Court,  certified  to  the  clerk  in  vaca- 
tion, must  be  entered  up  as  of  the  last  dayof  the  preceding  term.  lb, 

6.  A  judgment  upon  a  complaint  for  flowage,  on  an  order  of  the  Law  Court, 
certified  to  the  clerk  in  vacation,  can  properly  embrace  only  the  sum  due  on 
the  last  day  of  the  preceding  term,  although  another  yearly  payment  is  due 
before  the  certi&cate  is  received.  lb, 

6.  A  motion  in  abatement  of  a  suit  can  be  sustained  only  upon  matters  of 
record.  If  allegations,  requmng  proof  of  matters  of  fact  dehors  the  record, 
are  embraced  in  such  a  motion,  they  will  be  disregarded.  lb, 

7.  A  motion  in  abatement  of  a  complaint  for  fiowage,  alleging  **that  said 
complaint  was  brought  before  the  expiration  of  one  year  after  the  rendition 
of  judgment  upon  the  original  complaint,"  is  properly  overruled.  lb. 

8.  In  a  complaint  for  fiowage  it  was  held  to  be  no  objection  that  the  damages 
for  three  years  were  assessed  in  one  aggregate  sum. 

Bradatreet  v.  Enkine^  407. 

9.  •  Execution  may  issue  for  damages  to  the  time  of  the  finding  of  the  verdict ; 
and,  when  the  case  has  been  referred,  to  the  time  of  making  the  award. 

lb. 
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1.  On  the  trial  of  an  indictment  for  making  and  uttering  a  forged  deposition,  to 
procure  a  divorce  by  the  respondent  from  his  wife ;  — 

1.  No  exceptions  lie  to  the  refusal  of  the  presiding  Judge  to  allow  the  re- 
spondent, on  cross-examination  of  the  person  whose  signature  to  the  deposi- 
tion is  alleged  to  be  forged,  to  ask  whether  the  statements  in  the  deposition 
are  not  true.    (Kent,  J.,  dissenting.) 

2.  The  jury  are  authorized  to  infer  an  intent  to  defraud  from  the  character 
of  the  instrument,  if  they  find  it  to  be  forged ;  and  a  refusal  to  instruct  the 
jury  that  "intent  to  defraud  cannot  be  presumed  from  the  simple  &et  of 
manuftcturing  or  forging  such  deposition,"  is  not  erroneous. 

3.  The  presiding  Judge  properly  declined  to  allow  the  jury,  at  the  request 
of  the  respondent,  to  take  with  them  to  their  room  the  Keyised  Statutes,  and 
his  requested  instructions,  which  had  been  given  no  farther  than  they  were 
embraced  in  the  general  charge. 

4.  It  is  not  necessary  to  allege  in  such  indictment  an  intent  to  defraud  any 
one  of  property,  nor  on  the  trial  to  prove  that  the  respondent  intended  "to 
defraud  his  wife  of  money,  or  other  property,  or  to  do  an  injury  unneces- 
sarily to  her  character.*'    The  statute  against  forgery  is  not  so  limited. 

6.  The  belief  of  the  respondent  in  the  truth  of  the  statements  in  the  deposi- 
tion, and  the  fact,  that  his  object  in  forging  it  was  to  procure  a  divorce,  to 
which  he  believed  himself  legally  entitled,  are  no  defence. 

6.  A  requested  instruction,  that  the  respondent  could  conunit  no  fraud  in  law 
upon  his  wife,  was  properly  refused. 

7.  A  deposition  taken  out  of  this  State  by  a  justice  of  the  peace  or  notary 
of  the  State  where  it  is  taken,  or  any  other  person  lawfully  empowered,  is 
legally  receivable  in  evidence,  at  the  discretion  of  the  Court,  under  our 
statute,  although  the  caption  does  not  conform  in  all  respects  to  the  statute 
requirements  for  depositions  taken  in  the  State.  And  the  certificate  of  the 
justice,  &C.,  of  his  official  character,  is  prima  facie  evidence  of  his  qualification. 

8.  When  the  caption  of  such  a  de^ition  states  that  "  it  was  written  down 
by  the  authority  of  the  undersigned,  justice  of  the  peace,"  and  omits  to 
state  that  it  was  written  by  him,  or  in  his  presence  and  under  his  direction, 
and  there  is  a  clerical  error  in  the  name  of  the  Court  to  which  the  depo- 
sition is  returnable,  it,  nevertheless,  may,  at  the  discretion  of  tiie  Court,  be 
received  as  evidence. 

9.  The  indictment  need  not  allege  who  was  intended  to  be  d^rauded ;  nor 
the  means  to  be  used  in  the  commission  of  the  fraud ;  nor  the  object  to  be 
accomplished  thereby ;  nor  contain  the  faU  contents  of  the  libel  for  divorce. 

State  V.  KimbaU,  409. 

2.  The  forging  of  any  writing,  by  which  a  person  might  be  prejudiced,  is 
forgery  at  common  law.  lb, 

8.  Our  statute  in  relation  to  forgery  and  counterfeiting  does  not  repeal  the  com- 
mon law,  but  merely  prescribes  a  different  punishment  in  the  cases  CQimier- 
ated  in  it»  from  that  provided  by  the  common  law.  Ib» 

PRAXJD. 
1.  Where,  by  the  fhiudulent  representation  of  a  purchaser,  a  contract  for  the 
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sale  of  a  horse  has  been  made,  and  the  horse  deliTered,  the  Tender,  haying 
rescinded  the  contract,  may  peaceably  enter  into  the  premises  of  the  fraudu- 
lent vendee,  if  not  forbidden,  and  take  his  property. 

Whseklen  t.  LoweUf  499. 

2.  The  question,  whether  an  act^  tender  is  dispensed  with,  is  for  the  jury, 
where  one  party,  for  the  firaud  of  the  other,  has  rescinded  a  contract,  and  is 
willing  and  ready  to  return  what  he  has  reoeiyed,  but  is  preyented  by  tiie 
declarations  of  the  other  party,  that  he  will  not  receiye  it.  lb, 

3.  In  what  cases  a  fraudulent  intent  will  be  inferred  from  the  declarations  of  a 
party  to  a  contract.  A. 

See  Dbed,  8.    Evidbnob,  9. 

HOMESTEAD  EXEMPTION. 

1.  Where  the  «head  of  a  fiunilyor  householder"  claiming  the  benefit  of 
c.  207,  of  the  laws  of  1850,  caused  his  certificate  to  be  recorded  after  a  judg- 
ment (for  costs)  had  been  entered  up  against  him,  the  premises  described  in 
his  certificate  will  not  be  exempt  from  the  leyy  of  any  execution  that  may 
be  issued  thereon.  MUia  y.  SpaukUnff^  67, 

2.  And  if  the  debtor  so  long  neglect  to  pay  the  judgment  that  no  execution  can 
be  issued,  and  a  suit  is  brought  on  the  judgment,  the  execution  that  after- 
wards issues  may  be  leyied  on  the  premises,  notwithstanding  it  includes  in- 
terest and  costs  that  haye  accrued  after  the  recording  of  his  certificate  of 
exemption.  lb, 

HUSBAND  AND  WIFE. 

1.  An  action,  in  the  name  of  husband  and  wife  for  injuries  sustained  by  her, 
suryiyes ;  and  the  husband  may  withdraw,  that  the  administrator  may  come 
in  and  prosecute.  ^  Norcrote  t.  Stuart^  87. 

2.  In  such  a  case,  the  husband  cannot  be  considered  a  party  after  the  death  of 
the  wife ;  but,  if  made  her  administrator,  he.  may  prosecute  in  that  capacity. 

B. 
8.  Since  the  Act  of  1852,  c.  227»  the  wife  may  deed  directly  to  her  husband. 

Allen  T.  Hooper,  371. 

4.  Where  the  right  of  redeeming  a  leyy  is  in  the  husband,  the  wife,  in  the  ab- 
sence of  proof;  is  presumed  to  occupy  the  estate  levied  upon  in  subordination 
to  the  legal  title,  and  not  adversely  thereto.  lb. 

See  Makhted  Woken. 


INDICTMENT. 

An  indictment  for  perjury  is  fiettally  defective,  from  which  it  does  not  appear- 
with  certainty,  that  at  the  time  the  ofience  is  charged,  the  tribtUial,  which 
administered  the  oath,  and  before  which  the  testimony  was  given,  had  juris- 
'  diction  of  the  matter  then  on  trial.  SUUe  v.  Phtmmer^  217. 

See  CoMPULiNT.    Forobbt. 
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INFANT. 

1.  ^ectment  may  be  maintamed  against  an  infant  for  disseizin,  that  being  a 
tort.  Marshall  t.  Winff,  62. 

2.  Bnt  he  must  appear  and  plead  by  guardian,  or  the  judgment  will  be  errone- 
ous ;  otherwise,  if^  pending  the  suit,  he  attains  to  full  age  and  afterwards 
pleads.  lb. 


INSURANCE. 

1.  A  mortgage  is  not  such  an  alienation  of  property  as  will  defeat  a  policy  of 
insurance  which  provides  that  if  the  property  insured  is  alienated,  the  policy 
shall  be  yoid.  Smith  y.  Monmouth  M,  F,  Int.  Co,,  96. 

2.  A  bond  of  defeasance  will  conyert  a  deed,  absolute  in  its  terms,  into  a  mort- 
gage if  such  bond  is  seasonably  recorded ;  and  such  bond  is  seasonably  re- 
corded if  done  before  it  is  introduced  in  eyidence,  and  before  any  change  of 
title  has  taken  place,  or  the  right  of  any  third  party  has  attached.  lb. 

8.  Such  a  case  is  distinguishable  from  TonUinton  y.  Ins.  Co.,  47  Maine,  232,  as 
in  that,  the  bond  introduced  had  not  then  been  recorded.  Ib^ 

4.  When  a  policy,  if  assigned  without  the  consent  of  the  insurers,  is  to  be  yoid, 
and  the  assured  executes  an  assignment  to  be  delivered,  after  such  colhsent 
has  been  obtained,  but  not  delivered,  because  consent  was  withheld,  the  as- 
signment is  inoperative  to  affect  the  rights  o^  the  parties,  lb. 

6,  Where  the  party  who  procured  the  policy,  a  total  loss  having  subsequently 
occurred,  has  collected  of  the  insurance  company  the  amount  insured,  an  ac- 
tion for  money  had  and  received  may  be  maintained  against  him  by  tiiie  as- 
signee of  a  person  who  was  a  part  owner  when  the  insurance  was  effected, 
for  his  share  of  the  money,  if  commenced  before  such  share  had  been  paid 
over  to  the  assignor.  Rose  v.  O'Brien,  188. 

6.  If  a  policy  of  insurance  on  a  vessel  expires  while  she  is  supposed  to  be  on  a 
voyage,  and  a  second  policy  for  a  different  sum  is  taken,  after  the  expiration 
of  the  first,  there  is,  (n  this  country,  no  rule  of  law  which  requires  payment 
of  that  policy  under  which  the  vessel  sailed,  or  was  last  heard  from,  in 
the  absence  of  proof  of  the  time  of  loss. 

Clifford  v.  Thfmuuton  Mut.  Ins.  Co.,  197. 

7.  It  is  a  question  of  &ct  for  the  jury  to  determine  when  a  presumption  of  loss 
arises.    So,  also,  in  case  of  loss,  the  time  it  occurred.  lb. 

8.  Where  an  insurance  company  was  autiiorized  to  cancel  such 'of  its  stock 
notes  as  the  company  should  deem  to  be  worthless,  if  all  its  corporate  powers 
had  been  vested  in  a  board  of  directors,  the  cancellation  of  such  notes,  by 
the  directors,  was  held  to  be  equally  effectual ;  and  an  assessment  n&ade  upon 
the  amount  of  the  remaining  notes,  a  valid  assessment. 

Maine  M.  M.  Ins.  Co.  v.  Neal,  301. 

9.  Where  its  by-laws  provide  for  an  assessment  for  the  payment  of  losses 
"  after  the  earned  premiums  shall  have  been  used  up,"  if  there  be  earned  pre- 
miums that  are  uncollectable^and  worthless,  they  may  properly  be  regarded 
as  **  used  up ;"  and  whether  the  claims  were  worthless  was  a  question  of  fact 
for  the  jury.  lb. 
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10.  And  an  instruction  to  the  jury  that — '<if  the  company  had  not 
enough  on  hand  unappropriated,  and  dues  collectable,  to  pay  these  losses, 
they  could  make  the  assessment,  to  the  amount  of  such  deficiency  and  not 
otherwise,"  affords  the  defendant,  in  a  suit  to  recorer  the  assessment  upon 
his  note,  no  ground  for  exception.  Maine  Jf.  If.  Int,  Co,  y,  Nealt  301. 

11.  Nor  has  he  any  just  ground  for  complaint,  that  the  directors  did  not 
strictly  comply  with  the  by-laws,  and  credit  to  the  makers  of  the  notes  the 
nett  profits  of  a  certain  year,  it  appearing  that  both  for  the  year  preceding 
and  that  subsequent,  the  losses  greatly  exceeded  the  profits ;  for  thereby  he 
sustained  no  damage,  Ms  assessment  being  so  much  less.  lb.     * 

12.  Where  an  applicant  for  insurance  coyenantB  in  his  application  tlM|t  it  con- 
tains **  a  just,  ^^  &nd  true  exposition  of  all  the  facts  and  dzcumstances  in 
regard  to  the  condition,  situation,  value  and  risk  of  the  property  to  be  in- 
sured, so  &r  as  the  same  are  known  to  the  applicant,  and  are  material  to  the 
risk ;"  and  the  policy  declares  that  the  application  is  made  a  part  of  the  pol- 
icy, and  that  the  policy  *<  is  made  and  accepted  upon  the  representations  of 
the  assured  in  his  application ;"  the  statements  made  in  the  application,  if 
warranties,  are  such  only  so  far  as  the  fiEu:ts  stated  **  are  known  to  the  appli- 
cant, and  are  material  to  the  risk." 

Garcelon  t.  Han^>den  Fire  Iru,  Co,,  580. 

13.  But  whether  deemed  to  be  representations,  or  warranties  limited  in  their 
character,  the  question  as  to  their  materiality,  and  as  to  the  knowledge  of 
the  applicant,  is  properly  left  to  the  jury.  lb. 

See  AoBNOT.    Executobs  and  Administbatobs,  5. 

INTEREST. 
See  BBTTBBMBirTS,  2. 


LAND  AGENT. 
See  Loos  and  Luxbbb,  1. 

LAW  AND  FACT. 

1.  Li  an  action  to  recover  damages  for  malicious  prosecution  of  a  ciTil  suit,  the 
malice  to  be  proved  is  a  question  of  fact  for  the  jury ;  probaNe  cause,  upon 
facts  established,  a  question  of  law.  Ceoper  t.  WaUron^  80. 

2.  The  presiding  Judge  may  either  order  a  nonsuit  of  the  plaintiff,  or  direct  a 
verdict  for  the  defendant,  if;  in  his  opinion,  the  fiicts  admitted,  or  dearly  es- 
tablished,' are  not  sufficient  to  prove  a  want  of  probable  cau«e,  notwithstand- 
ing evidence,  in  defence,  has  been  introduced.  lb. 

See  EviDBNCB,  7.    Fbaud,  2.    Iksubancb,  7,  9,  18.    Pabtition,  1, 10. 


LEVY  ON  LANDS. 
See  ExEoiTTioN. 
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UBN. 
See  Attobnbt.    Bank,  11.    Loos  and  Lumbeb,  3,  4,  5,  6. 

LIQUORS.  SPIRITUOUS  AND  INTOXICATING. 

1.  In  a  suit  upon  a  promissory  note,  given  for  intoxicating  liquors  sold,  it  ap- 
pearing from  the  plaintiff 's  bond  (put  in  as  evidence  by  the  defendant)  that 
it  had  been  approved,  as  the  law  required,  the  recital  in  it,  that  the  plaintiff 
had  been  licensed  to  sell,  is  sufficient  evidence,  to  warrant  the  inference  of 
authority  to  sell,  in  the  absence  of  any  proof  to  the  contrary. 

wait  V.  Qreehy,  78. 

2.  Intoxicating  liquors  in  possession  of  a  warehouseman,  but  intended  by  the 
owner  for  unlawful  sale  in  this  State,  when  they  should  reach  their  destina- 
tion, are  liable  to  forfeiture.  State  y.  ItUoxieating  L4quor$,  506. 

8.  And  the  lien  of  the  warehouseman  is  no  bar  to  the  forfeiture,  although  he 
has  no  intention  to  violate  the  law.  lb, 

LOGS  AND  LUMBER. 

1.  The  plaintiffs  represented  to  the  defendant  that  they  had  **  a  permit"  from 
the  Agent  of  the  State,  to  cut  the  birch  timber  on  a  certain  township  by  pay- 
ing **  stumpage,"  and  the  defendant  gave  them  his  note  for  a  specified  sum, 
**  for  their  right."  The  Land  Agent  seized  the  timber  when  cut,  and  the  de- 
fendant was  obliged  to  settle  therefor  as  a  trespasser.  In  an  action  on  the 
note,  it  was  heid^  that,  as  the  State  Agent  had  no  authority  to  give  the  plain- 
tifib  a  license  to  cut  the  timber,  there  was  no  legal  consideration  for  the  de- 
fendant's promise.  Long  v.  Hopkiru,  318. 

2.  The  parties  entered  into  a  written  contract,  by  which  the  plaintiff  agreed  to 
saw  a  certain  quantity  of  logs  "  as  £Mt  as  they  came  into  the  boom  and  can 
be  sawed,"  at  a  specified  price  per  M  feet;  **to  be  sawed  the  present  sea- 
son." And  the  defendants  agreed  to  pay  therefor  the  price  above  named,  the 
plaintiff  **  to  have  all  the  slabs  :"  in  a  stut  by  him  for  daqiages  occasioned 
by  the  non- delivery  of  a  portion  of  the  logs  to  be  sawed,  —  it  was  heidt  that 
it  was  not  optional  with  the  defendants  to  deliver  a  part  only  of  the  log^  if 
the  whole  came  into  the  boom ;  but  that  it  was  obviously  implied  by  the 
terms  of  the  contract,  that  the  whole  number  named  therein  should  be  de- 
livered. Whidden  v.  Belmore^  357. 

3.  In  a  sui^,  under  the  statute,  to  enforce  a  laborer's  lien  on  logs,  f%ot  belonging 
to  the  pereone  for  whom  the  services  were  rendered,  a  valid  judgment  in  rem 
must  be  obtained  against  the  property.  Thompson  v.  Cfilmore,  428. 

4.  The  record  of  a  judgment,  in  such  a  case,  must  show  that  the  logs,  upon 
which  the  labor  was  expended,  are  the  same,  which,  in  the  writ  were  com- 
manded to  be  attached,  and  which  were  attached  and  returned  by  the  officer. 

lb. 
6,  The  officer's  return  on  such  writ  does  not  establish  the  fiact,  that  the  logs  at- 
tached are  identical  with  those  upon  which  the  services  were  rendered, 
although  having  marks  in  common  with  them ;  but  it  must  be  shown  aUw%de. 

lb. 
Vol.  l.  81 
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6.  In  a  case  where  the  writ  oostained  an  allegation  that  labor  was  expended 
on  logs  of  a  certain  mark,  a  default  merely  admits  that  fact,  bnt  does  not  es- 
tablish the  &ct,  that  the  logs  described  in  the  writ  are  the  same  logs  whidi 
were  attached  and  returned  by  the  officer.         Thompton  t.  GUmore,  428. 


LORD'S  DAY. 
See  Bills  and  Notbs. 

MALICIOUS  PROSECUTION. 

1.  Where  one  was  anested  on  a  criminal  process,  in  whioh  he  was  falsely 
charged  with  fraud,  for  the  purpote  of  coercing  him  to  surrender  to  the  pros- 
ecutor certain  promissory  notes  of  which  each  of  them  was  a  part  owner,  — 
such  a  prosecution  was  held  to  be  without  probable  cause,  and^  in  legal  con- 
templation, malicious.  KimbaU  y.  JBofet,  308. 

2.  In  such  a  case,  the  verdict  for  the  defendant  was  set  aside.  Ib^ 

See  Law  and  Fact. 


MANDAMUS. 
See  RBOISTE&  of  Dbbds,  8,  5,  6. 

MARRIED  WOMEN. 

Since  the  Act  of  1847,  (R.  S.  of  1857,  c.  61,  §  1,)  authorizing  a  married  woman 
to  hold  property  exempt  from  payment  of  her  husband's  debts,  if  his  credi- 
tor would  impeach  her  title  to  any  property  conyeyed  to  her,  the  burden  is 
on  him  to  prove  that  it  came  to  her,  directly  or  indirectly,  from  .her  husband, 
after  coverture,  and  fraudulently  as  to  creditors. 

WinUiow  T.  GUbreth,  90. 

See  HusBAin)  and  Wifb. 


MILLS  AND  MILL-DAMS. 

1.  A  had  a  mill  on  C  stream.  B  built  a  mill  below,  on  M  stieam  into  which 
C  stream  flows,  and,  to  secure  a  supply  of  water,  erected  a  reservoir  dam  on 
C  stream  above  A's  mill.  In  an  action  by  A  to  recover  damages  (tf  B  for 
detention  of  water  from  his  mill,  it  is  not  admissible  to  introduce  evidence  as 
to  how  the  reservoir  dam  affected  the  operation  of  the  mills  bdow  A's,  or 
whether,  by  reason,  in  whole  or  in  part,  of  the  erection  of  said  dam,  the  mills 
below  were  enabled  to  run  a  longer  part  of  the  year  than  before  the  dam 
was  erected.  Woodbury  v.  WilUs,  408. 

2.  Where,  in  such  a  case,  it  appears  diat  A's  mill  was  leased  fat  acertain  por- 
tion of  the  time  covered  by  the  suit,  this  will  not  prevent  his  recovering 
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damaget  for  that  part  of  the  time»  xalem  it  is  ahown  that  the  dam  cauaed  no 
injury  to  his  rerersion,  and  did  not  diminish  his  profits  daring  the  lease. 

Woodbury  v.  WiUia^  408. 

3.  Penobscot  river  above  the  tide,  is  not  a  navigable  stream  within  the  meaning 
of  the  statute  of  1840,  regulating  water  mills,  although  a  highway  JhaiaUe 
for  boats,  rafts,  or  logs,  and  as  such  subject  to  the  public  use. 

Voazie  t.  Dwmel,  479. 

4.  The  owner  of  a  mill  dam,  on  such  a  stream,  ip  bound  to  provide  a  suitable, 
safe  and  convenient  passage  through,  or  by  his  dam,  for  rafts,  logs  and  other 
lumber.  lb. 

5.  To  obstruct  or  occupy  such  a  passage  with  any  waste  material ;  or,  to  an 
unreasonable  extent,  even  with  valuable  property,  ia  a  public  nidsance. 

lb. 

6.  Where  mill  occupants  above  cast  their  slabs,  edgings,  and  other  waste  into 
a  stream,  to  sink  or  float,  without  direction  or  control  on  their  part,  which 
injuriously  affects  the  use  of  the  stream  by  occupants  below,  an  action  for 
the  damages  can  be  maintained  therefor.  lb, 

7.  No  presumptive  right  to  continue  such  a  practice  can  be  obtained  in  a 
stream  or  channel,  provided  for  rafting  boards,  and  running  logs  and  lumber. 

lb. 

8.  Siparian  ownership  confers  no  authority  upon  the  proprietors  of  land,  to  in- 
terfere with  or  obstruct  the  right  of  passage  in  the  adjacent  stream,  to  the 
injury  of  another.  *  lb. 

See  DsBiH  8,  9. 


MINOR. 
SeelNPAMT. 

MONEY  HAD  AND  RECEIVED. 
See  Insua^nob,  5. 

MORTGAGE. 

i.  After  an  action  has  been  commenced  upon  a  mortgage,  a  tender  of  the 
amount  to  discharge  it,  should  include  the  costs.  To  make  the  tender,  if 
refused,  of  any  avail,  the  money  should  be  brought  into  Court,  after  the  ac- 
tion has  been  entered*  MarthaU  v.  Wing^  62. 

2.  A  bond  of  defeasance  will  convert  a  deed,  absolute  in  its  terms,  into  a  mort- 
gage, if  such  bomd  is  seasonably  recorded;  and  sueh  bond  Ib  seasonably  re- 
corded if  done  before  it  is  introduced  in  evidence,  and  before  any  change  of 
title  has  taken  place,  or  the  right  of  any  third  party  has  attached. 

Smith  V.  Monmouth  M.  F.  In$.  Cb.,  96. 

3.  A  power  of  attorney,  given  to  the  mortgager  of  a  miU  by  the  mortgagee,  who 
is  at  the  same  time  the  mortgagee  in  possession  of  certain  unmanufactured 
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lumber,  by  which  power  the  former  is  authorized  to  mannfacture  and  diapose 
of  the  lumber  as  agent  of  the  latter,  and  account  for  the  net  proceeda,  con- 
fers no  authority  to  purchase  fixtures  or  make  improrementa  in  the  mill  at 
the  expense  of  the  mortgagee,  loweyer  it  may  be  as  to  the  hiring  of  men, 
mills  or  vessels,  in  execution  of  the  powers  granted. 

Holmes  y.  Iforse,  102. 

4.  The  relation  held  by  a  mortgagee  does  not  in  itself  make  him  responsible  for 
permanent  improrements  or  essential  additions  made  to  the  estate  by  the 
mortgager,  or  enable  a  party  furnishing  work  or  materials  therefor  to  main- 
tain an  action  against  the  former,  without  proof  of  any  further  fact  than  is 
disclosed  by  the  mortgage.  lb. 

5.  Where  an  account  was  stated  between  the  mortgager  and  mortgagee,  by  a 
person  employed  for  the  purpose,  the  fieust  that  a  debt  due  a  third  party  for 
fixtures  for  the  mortgaged  premises  was  included  in  the  account  without  ob- 
jection by  either  party,  would  not  be  conclusive  in  making  the  mortgagee 
responsible  therefor,  if  such  account  was  stated  merely  to  ascertain  what  the 
mortgager  had  done  with  the  money  he  had  received,  and  was  not  made  or 
used  for  the  purpose  of  a  settlement  between  the  parties.  Ik. 

6.  In  an  action  to  recover,  of  the  mortgagee  of  a  miU  and  lumber,  the  Talue  of 
fixtures  furnished  whilst  the  mortgager  was  running  the  mill  under  a  power 
of  attorney  from  the  mortgagee,  the  power  of  attorney  was  rightfully  admit- 
ted in  evidence  as  showing  a  relation  between  the  parties  as  to  the  business, 
although  insufficient  to  prove  such  an  agency  as  would  make  the  mortgagee 
responsible  for  improvements  or  new  machinery.  lb. 

7.  Payment  of  the  debt,  secured  by  a  mortgage  of  real  estate,  before  condition 
broken,  revests  the  title  in  the  mortgager ;  but  not  so,  if  made  after  breach 
of  condition.  Sleteart  v.  Croeby,  180. 

8.  And  if  there  has  been  no  release  of  the  estate  to  the  mortgager,  his  right  of 
redeeming  it  may  be  seised  and  eold  on  execution,  with  the  same  effect,  as 
though  there  had  been  a  levy  of  the  execution  thereon,  notwithstanding  the 
debt  after  condition  broken  has  been  fully  paid.  lb. 

9.  Pan  Applbton,  C.  J.,  and  Cuttinq,  J.  —  Money  paid  for  a  deed  of  release^ 
without  covenants,  where  no  fraud  is  charged,  cannot  be  recovered  back, 
although,  by  the  deed,  no  title  or  interest  passed  to  the  releasee.  lb. 

10.  Possession,  in  certain  cases,  implied  notice  of  title  to  subsequent  purchasers, 
where  the  deed  was  not  recorded,  before  the  R.  S.  of  1841,  which  required 
actual  notice.  Bogifs  v.  Andereon,  161. 

11.  Nor,  to  imply  notice,  was  the  occupation  required  to  be  entirely  exrluaive. 

lb. 

12.  Thus,  where  husband  and  wife,  who  had  long  occupied  a  fieurm,  conveyed  it 
to  their  son,  taking  back  a  mortgage,  conditioned  for  their  support,  but  omitted 
to  have  the  mortgage  recorded,  and  the  mortgagees  still  remained  on  the 
premises,  they  and  the  son  constituting  one  fiumly,  and  all  contributing  to 
its  support ;  and,  some  years  after  the  giving  of  the  first  mortgage,  the  son 
made  a  second,  to  a  third  person,  which  was  duly  recorded :  —  It  was  held 
tiiat  the  second  mortgagee,  under  the  circumstances,  should  be  regarded  as 
having  hsd  notice  of  the  legal  title  of  the  first  mortgagees,  at  the  time  of  the 
conveyance  to  him.  lb. 
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13.  A,  to  secure  certain  notes  he  had  given  to  B,  mortgaged  to  B  a  lot  of  land, 
and  then  conveyed  the  land  to  C.  Afterwards  C  conveyed  by  warranty  the 
same  land  to  B,  and,  without  taking  up  A's  notes  or  procuring  a  discharge  of 
the  mortgage,  C  received  from  B  a  bond  for  a  reconveyance  of  the  land  upon 
Cs  paying  in  a  time  limited  the  original  mortgage  notes  of  A :  —  Heldf  that 
this  did  not  operate  to  discharge  the  mortgage  and  vest  an  absolute  title  in  B, 
subject  only  to  the  stipulations  of  the  bond,  but  was  merely  a  re-affirmation 
of  the  mortgage,  with  an  extension  of  the  time  of  payment. 

Bailey  v.  Myrtck^  171. 

14.  So  &r  as  a  bond  for  the  conveyance  of  real  estate  is  a  personal  obligation, 
not  touching  the  realty,  it  is  binding  on  the  parties  without  being  recorded. 
But,  although  given  at  the  same  time,  and  as  part  of  the  same  transaction, 
with  a  deed  from  the  obligee  to  the  obligor,  it  must  be  placed  on  record  be- 
fore it  can  operate  as  a  defeasance,  so  as  to  affect  the  rights  of  third  parties 
without  actual  notice.  R. 

15.  The  assignment  of  such  a  bond,  as  well  as  the  alignment  of  a  mortgage, 
must  be  recorded,  or  it  will  not  affect  the  rights  of  third  parties  having  no 
actual  knowledge  of  it.  lb, 

16.  In  a  bill  in  eqidty  to  redeem  land  which  is  under  a  mortgage,  where  several 
owners  hold  distinct  parcels  of  the  mortgaged  premises,  the  present  value  of 
the  several  parcels,  in  case  no  improvements  or  erections  had  been  made  on 
them  subsequent  to  the  mortgage,  is  the  rule  by  which  to  determine  what 
each  owner  shall  contribute  to  redeem  the  mortgage,  this  value  to  be  deter- 
mined by  a  master.  lb. 

17.  A  held  a  mortgage  from  B  of  a  lot  of  land.  C,  claiming  xmder  B,  gave  a 
deed  of  the  same  land  to  D,  with  a  covenant  against  all  incumbrances,  and 
D  afterwards  conveyed  the  premises  to  A,  with  a  like  covenant.  A  cannot, 
after  releasing  D,  maintain  an  action  against  0  for  breach  of  covenant,  on  the 
ground  that  he  has  been  evicted  by  an  older  and  better  title. 

TroMk  V.  WUder,  400. 

18.  The  holder  of  a  mortgage  of  a  lot  of  land,  who  subsequently  takes  a  war- 
ranty deed  of  the  same  lot  from  one  who  has,  through  intervening  convey- 
ance, the  mortgager's  right  of  redemption,  will  not,  in  an  action  against  one 
of  the  intermediate  grantors  for  breach  of  covenant  of  warranty,  be  sustained 
in  pleading  that  he  has  been  evicted  by  the  mortgage  'title  which  he  holds 
himself^  nor  in  a  daim  for  damages  on  account  of  the  incumbrance.       lb. 

1%,  Where  A,  being  the  owner  of  certain  land,  conveyed  it  to  B  in  mortgage, 
vnth  the  usual  covenants  of  warranty,  and  afterwards  paid  the  amount  due 
on  a  prior  mortgage  of  the  same  land,  and  took  an  assignment  of  the  mort- 
gage to  himself^  the  title  thus  acquired. by  A,  imexplained,  would  enure  to 
the  benefit  of  B.  Kelley  v.  Jenneu,  455. 

20.  But  if  the  prior  mortgage  was  in  fiict  purchased  by  C,  and  the  considera- 
tion paid  by  him,  and  the  mortgage,  immediately  after  its  assignment  to  A, 
was  by  him,  pursuant  to  a  previous  arrangement  of  the  parties,  assigned  to 
C,  or  assigned  in  blank,  and  delivered  to  C,  with  power  to  fill  the  blank,  the 
assignment  to  A  was  clearly  for  the  use  of  C,  and  an  implied  resulting  trust 
in  favor  of  C  at  once  attached  to  the  conveyance  made  by  the  first  mort- 
gagee to  A.  lb. 
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21.  A  trust  estate  does  not,  like  an  absolute  estate,  enure  to  the  benefit  of  the 
grantee  of  the  trustee,  when  the  latter  made  the  conTeyanee  in  his  indiridnal 
capacity.  And  an  implied  trust  is  governed  by  the  same  principles,  and  sub- 
ject to  the  same  general  rules,  as  other  trusts.  KoUey  t.  Jetmsti^  456, 

22.  But,  if  a  part  of  the  money  was  paid  on  the  mortgage  by  A,  and  a  part  by 
C,  the  implied  trust  in  &Tor  of  C  will  extend  no  further  than  the  amount 
paid  by  him,  whether  more  or  less.  lb, 

23.  A  mortgagee,  in  Ms  process  of  foreclosure,  must  strictly  perform  all  tiie 
conditions  required  by  the  statute,  to  bar  the  right  of  redemption. 

Freeman  y.  Atwood^  473. 

24.  Although  the  certificate  of  witnesses,  in  whose  presence  he  took  posses- 
sion, was  dated  and  recorded,  it  will  be  insufficient,  if  therein  the  day  of  the 
entry  is  not  stated,  as  it  will  not,  with  certainty,  appear  that  it  was  re- 
corded within  thirty  days  firom  the  time  of  entry,  lb. 

See  Assumpsit,  1.    Bank,  S.    Eqtjitt,  2, 3,  4.    Etidbncb,  8. 


MORTGAGE  OF  CHATTELS. 

1.  A  mortgage  of  personal  property  was  giyen  to  secure  the  payment  of  a  note 
therein  described ;  but  that  offered  in  evidence  to  support  the  mortgage  was 
materially  difierent ;  in  that  case,  it  mhst  be  clearly  shown,  that  the  last 
note  was  intended,  by  the  parties,  as  a  renewal  of  the  former. 

Barrows  v.  Turner^  127. 

2.  Before  the  statute  of  1869,  c.  114,  personal  property  mortgaged  could  not  be 
legally  attached,  until  after  tender  of  payment  of  the  mortgage  debt     lb, 

5.  If  a  mortgage  of  personal  property  has  been  reoraded  in  the  town  in  which 
the  mortgager  resided  at  the  time,  and  he  afterwards  removes  to  another 
town,  taking  the  property  with  him,  the  statute  does  not  require  the  mort- 
gage to  be  again  recorded  in  the  town  to  which  he  has  removed.  lb, 

4.  A  mortgage  of  chattels,  made  by  joint  owners  residing  in  different  towns,  is 
invaUd  as  against  other  persons  than  the  mortgagers,  unless  it  hfs  been  xe- 
ootded  in  each  of  the  towns  where  the  mortgagers  reside. 

Bioh  V.  BdbeHh  396. 

6,  Where  a  creditor  of  one  of  the  mortgagers  has  attached  the  mortgaged  pro- 
perty, the  holder  of  a  second  mortgage  of  the  same  property,  which  has  been 
duly  recorded,  but  not  until  after  the  attachment,  cannot  maintain  an  aotion 
against  the  attaching  officer  until  the  attachment  is  released  or  diseolved. 

A. 


NEW  TRIAL. 
See  Wat. 

.  NOTARY  PUBLIC. 
See  Bills  Aim  Notes,  4,  5. 
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OFFICER. 

Where  notice  was  required  by  statute  to  be  given  by  an  officer  in  a  "public 
newspaper,"  the  omission  in  the  officer's  return  of  the  word  "public"  is  not 
£ital,  a  **  newspaper"  being  necessarily  public.         Bailey  y.  Myriek,  171. 

See  State  Prison. 

Partition. 

1.  On  petitions  for  partition,  all  questions  concerning  the  title  of  the  parties, 
and  the  nature  and  proportions  of  their  interasts,  are  for  the  jury ;  and  the 
interlocutory  judgment,  which  is  condusiTe,  should  conform  to  the  rerdict. 

AUen  T.  HaU,  268. 

2.  CommiBsioners  to  make  partition  haye  no  judicial  powers,  like  referees,  to 
determine  any  such  question.  lb, 

8.  When  an  interlocutory  judgment  has  been  rendered  for  a  fractional  part  of 
certain  premises,  described  by  boundaries,  the  petitioner  is  entitled  to  that 
proportion  of  all  tiie  real  estate  within  the  boundaries,  unless  specifically 
limited  by  exceptions  or  reserrations.  lb, 

4.  Commissioners  may  determine  the  location  and  ^Kmndaries  thereof;  and,  if 
such  question  arises,  what  the  whole  estate  is,  by  distinguishing  personal 
property  from  real  estate.  lb, 

6.  If  they  err  in  deciding  these  questions,  the  Court  will  not  accept  their  re- 
port, but  wiU  recommit  the  case  to  them.  lb, 

6.  The  statute  of  1855  (substantially  the  same  in  the  reyision  of  1857)  changed 
the  relatiye  rights  of  tenants  in  common,  where  one  has  occupied  a  part,  in 
seyeralty,  and  has  made  improyements  thereon.  lb, 

7.  It  was  intended  by  that  statute  to  provide  tbat  if  one  had  so  held  and  made 
improyements  without  *<the  consent",  of  his  co-tenants,  he  cannot  claim  to 
have  bis  share  so  set  out  as  to  embrace  such  improvements,  but  may  be  com- 
pelled to  take  some  other  portion  of  the  estate.  •    lb. 

8.  Still,  he  is  to  have  the  entire  benefit  of  the  improyements  made  by  him ; 
and  if  not  assigned  to  him,  spedfically,  he  shall  have  their  value  over  and 
above  his  share  of  the  common  property.  lb, 

9.  If  he  has  had  exclusive  possession  of  any  part  of  the  premises  "by  the  con- 
sent" of  the  co-tenants  and  has  made  improvements  thereon,  he  is  entitled 
to  have  such  part  assigned  to  him,  unless,  exclusive  of  the  improvements, 
it  exceeds  his  share.  lb, 

10.  The  questions  arising  under  this  statute,  as  they  refer  to  the  individual  in- 
terests and  proportions  of  the  parties,  must  be  determined  by  the  jury  before 
the  interlocutory  judgment;  and  the  result  should  be  incorporated  in  the 
judgment,  that  the  proper  directions  may  be  •given  in  the  warrant  of  parti- 
tion, lb, 

11.  If  matters  are  submitted  to  the  Commissioners  under  the  instructions  of  the 
Court,  which  they  have  no  authority  to  decide,  exceptions  cannot  be  taken 
thereto  at  a  subsequent  term.  lb, 

12.  The  case  of  Parsone  v.  Copeiandf  88  Maine,  537»  as  here  explained,  is  not 
in  conflict  with  the  doctrine  of  this  case.  lb. 


Digitized  by  VjOOQ IC 


648  INDEX. 

PARTNERSHIP. 

1.  One  co-partner  cannot  maintain  assumpsit  against  another,  unless  for  a  spe- 
cific sum  found  due  the  former  on  a  settlement  made. 

Hobfoke  t.  Ma^,  386. 

2.  In  case  of  fraud  or  mistake  in  the  settlement  of  partnership  account^  the 
remedy  of  the  aggrieved  partner  is  by  bill  in  equity.  1h. 

3.  Although  partners  may  adjust  one  partnership  transaction  separately,  leaying 
all  others  unsettled,  and  an  action  would  lie  for  a  balance  found  due  to  one 
of  them  in  that  particular  transaction ;  yet,  if  there  are  various  unadjusted 
matters  between  the  partnei^,  the  Court  will  not  allow  an  action  to  be  main- 
tained for  the  ascertained  balance,  leaving  the  other  matters  to  be  settled  by 
a  suit  in  equity,  but  all  the  mistakes  or  errors  must  be  heard  and  adjudicated 
by  the  same  Court,  and  that  a  court  of  equity.  i&. 

4.  If  it  appears  that,  on  a  general  settlement  of  partnership  accounts,  one  part- 
ner remitted  a  certain  sum  due  him  on  the  books,  and  afterwards  an  error  is 
discovered  of  a  less  amount,  if  its  correction  would  reduce  the  sum  remitted, 
it  vnll  be  considered  as  offset,  and  an  action  to  recover  the  amount  will  not  be 
sustained.  lb, 

5.  Where  a  settlement  was  made  of  a  partnership  account  at  a  certain  date^  both 
parties  being  present,  and  having  the  partnership  books  before  them,  one 
partner  will  not  be  allowed  to  come  (nto  Court  afterwards  with  a  claim  that 
the  settlement  was  made  only  to  a  date  a  month  or  two  prior,  Imd  that  the 
charges  and  credits  between  the  two  dates  were  by  mistake  or  fraud  omitted. 

lb. 

6.  If  co-partners  enter  into  a  contract  for  a  settlement  to  be  made  at  a  subse- 
quent date  on  certain  terms,  and  one  of  them  fails  to  fulfil  his  contract,  the 
other  may  maintain  an  action  at  common  law  for  damages  for  the  breach. 

lb, 

7.  But  whether  such  a  contract  be  performed  or  not,  the  remedy  of  one  aggriev- 
ed is  by  action  at  common  law  or  suit  in  equity,  and  not  by  assumpsit. 

lb. 

8.  A  contract  made  by  a  co-partner  in  the  name  of  the  firm,  will  prima  faeie 
bind  the  firm,  unless  it  is  outside  of  the  business  of  the  firm. 

StockweU  V.  DiS^ngham,  442. 
9f  The  firm  is  liable  for  the  fidse  and  fraudulent  representations  of  one  of  its 
members  relative  to  matters  falling  within  the  .scope  of  its  business,  and 
much  more  so  when  the  representations  are  true ;  and  an  innocent  third 
party  has  a  right  to  regard  such  representations  as  true,  and  to  act  upon 
them.  ij. 

10.  When  one  of  a  firm  borrows  money»  not  expressly  on  his  individual  credit, 
and  it  is  shown  that  it  was  borrowed  for  nnd  appropriated  to  the  use  of  the 
firm,  the  firm  is  liable.  il. 

11.  Where  one  partner  contracts  a  debt,  representing  to  the  creditor  that  it  Ib  for 
the  benefit  of  the  firm,  if  the  contract  is  within  the  scope  of  their  business, 
the  firm  is  liable,  whether  the  representatidns  are  true  or  false.  Ib, 

PAUPER. 
See  SoLDiBBs'  FijaLiiss,  Am  to. 
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PAYMENT. 
See  CoNTBACT,  3.    Mobtoaob,  7,  8,  9. 

PLEADING. 

If  an  action  be  brought  in  a  wrong  oonntj,  that  fiict  should  be  pleaded  in 
abatement,  or  taken  advantage  of  on  motion.  The  general  issue  is  a  waiver 
of  the  objection.  DemtOh  y.  Cutler,  298. 

See  P&AoncB,  7,  8.    Bbal  Action,  3,  4. 

POOR  DEBTOR. 

A  justice  selected  by  a  poor  debtor  to  hear  his  disclosure,  if  he  is  not  related 
by  consanguinity  or  affinity,  and  has  no  pecuniary  interest  in  the  result, 
may  be  considered  **  disinterested ;"  and  his  official  act  will  not  be  rendered 
void,  because  he  had  counselled  and  aided  the  debtor  in  preparing  for  his  dis- 
closure, — although  this  should  have  deterred  him  from  acting  as  one  of  the 
justices.  Loverinff  v.  Lam»<m,  334. 


POSSESSION. 
See  Mo&TOAOB,  10,  11, 12.    Ybndob  and  Pubohasbb. 

POWER  OF  ATTORNEY. 

1.  The  authority  in  a  power  of  attorney  *«  to  grant  any  and  all  discharges  by 
deed  or  otherwise,  both  personal  or  real,"  as  fully  as  the  principal  might  do, 
cannot  be  £urly  construed  as  enabling  the  agent  to  convey  by  deed  of  war- 
ranty the  real  estate  of  his  principal.  Heath  v.  Nutter,  378. 

2.  And  where  the  agent  has  assumed  so  to  convey,  the  principal  cannot  after- 
wards ratify  it  by  parol,  or  by  a  writing  not  under  seal.  Ib» 

8.  If  a  person,  with  a  full  knowledge  of  the  equitable  title  of  such  a  grantee, 
obtains  a  quitclaim  from  the  principal,  whicb  is  effectual  at  common  law  to 
vest  the  title  in  him,  a  court  of  equity  can  alone  afford  protection  to  the 
former  grantee.  lb, 

PRACTICE. 

1.  A  judgment  upon  an  order  of  the  Law  Court,  oertifled  to  the  clerk  in  va- 
cation, must  be  entered  up  as  of  the  last  day  of  the  preceding  term. 

BiUings  v.  Berry,  81. 

2.  A  motion  in  abatement  of  a  suit  can  be  sustained  only  upon  matters  of 
record.  If  allegations,  requiring  proof  of  matter^  of  fiict  dehors  the  record, 
are  embraced  in  such  a  mption,  they  will  be  disregarded.  lb, 

8.  Where  the  derk,  in  preparing  a  blank  verdict  for  the  jury,  made  a  mistake 
in  the  name  of  one  of  the  defendants,  and  the  error  escaped  the  notice  of  the 
Vol;  l.  82 
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jury,  it  may  be  amended  by  the  Court,  after  the  return  of  their  yerdict,  so  as 
to  conform  to  the  writ  and  other  papers  in  the  case,  the  jury  being  present, 
and  affirming  the  yerdict  as  amended.  ReadfiM  y.  Shaver^  36. 

4.  After  exceptions  to  the  ruling  of  the  Court  at  Nisi  Pritu  haye  been  taken,  ar- 
gued and  decided,  and  no  objections  made  to  an  amendment  allowed  at  Nisi 
Priusj  or,  if  any  were  made,  they  were  not  sustained,  it  is  too  late,  when  the 
same  case  comes  a  second  time  before  the  law  Court  at  a  subsequent  stage, 
to  raise  objections  to  the  amendment  permitted  at  the  first  trial. 

^      Bailey  y.  Myrtck,  171. 

5.  When  parties  to  an  action  pending  in  Court  agree  that  it  shall  abide  the  re- 
sult in  another  case,  and  a  memorandum  of  such  agreement  is  entered  on  the 
docket,,  the  parties  are  bouncl  by  it.  Cummingt  y.  Smith,  568. 

6.  The  defendant  in  such  case,  waives  a  jury  trial  by  such  agreement.  After  he 
has  consented  that  judgment  may  be  rendered  against  him,  he  is  not  en- 
titled to  a  jury  trial,  to  fix  the  amount  of  damages.  lb. 

7.  It  is  a  matter  of  discretion  with  the  Court  to  receiye  or  reject  a  plea  puit 
darrein  continuance,  which  alleges  matters  which  arose  before  the  last  con- 
tinuance, ift. 

8.  Pleas  pitii  darrein  continuance  must  have  the  same  certainty  as  to  time  and 
place  as  other  pleas.  Such  a  plea  which  does  not  allege  the  day  on  which 
the  matter  pleaded,  happened,  is  bad.  *  Jb, 

9.  Exceptions  do  not  lie  to  the  decision  of  the  presiding  Judge  upon  mattera 
within  his  discretion.  /6. 

See  FoROEBT.    Law  and  Fact.    Wat. 


PROBATE  COURT. 

1.  Where  a  Judge  of  Probate,  under  the  statute  authorizing  a  specific  distribu- 
tion of  personal  property  in  certain  cases,  has  issued  a  warrant  for  an  ap- 
praisal of  a  part  of  a  yessel  belonging  to  an  estate^  and  ordered  a  distribution 
thereof  amongst  the  heirs  in  specified  proportions,  and  this  has  been  done 
accordingly,  and  a  return  made,  accepted  and  recorded,  the  title  passed  there- 
by, and  the  probate  records  are  sufficient  muniments  of  title,  without  any 
formal  transfer  of  the  several  parts  distributed.  Bote  y.  O'Brien,  188. 

2.  A  decree  of  the  Judge  ordering  distribution  and  payment  of  the  balance  in 
the  hands  of  the  administrator  on  the  settlement  of  his  last  preceding  ac- 
count, passed  on  the  same  day  the  return  of  the  specific  distribution  was  ac- 
cepted, does  not  annul  the  latter,  nor  require  that  the  share  of  the  estate  in 
the  vessel  should  be  sold  and  distributed  in  money.  lb. 

8.  An  appeal  from  a  decree  of  a  Probate  Court,  Uke  any  other  appeal,  suspends 
or  vacates  the  judgment  or  decree  appealed  from. 

Tarbox  v.  Fieher,  286. 

4.  The  death  of  a  widow  abates  her  petition  for  an  allowance  out  of  the  per- 
sonal estate  of  her  husband,  if  no  Jinal  decree  for  an  allowance  has  been 
made.  ib, 

6.  The  Court  may  in  such  case  direct  tbe  costs  of  both  the  parties  to  be  paid 
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out  of  the  estate,  by  the  executor,  he  haying  appealed  from  the  decree  oi  the 
Judge  of  Probate.  Tarbox  y.  Fisher^  236. 


RAILROAD. 

1.  The  directors  of  a  raikoad  company,  which  was  fidling  in  its  circumstances, 
agreed  in  writing  with  its  president,  that  if  he  would  indorse  for  the  com- 
pany for  an  amount  not  exceeding  sixty  thousand  dollars,  they  would  sey- 
erally  indemnify  him  in  the  *^  proportions  set  against  their  names."  The  to- 
tal of  the  yarious  sums  subscribed  huB  $38,000,  —  the  liability  assumed  by 
the  president  was  $40,000.    In  an  action  against  one  of  the  signers,  t^  toas 

That  the  assumption  of  liability  was  a  sufficient  consideration  for  the  con- 
tract of  indemnity ;  — 

That  the  contract  being  perfect  in  itself  in  the  absence  of  any  parol  eyi- 
denoe  explaining  it,  the  director  would  be  liable  for  the  full  amount  of  his 
subscription.  WilHafiu  y.  Hagar,  9. 

2.  But  parol  testimony  yiras  admitted  without  objection,  showing  that  the  plain- 
tiff yerbally  contracted  to  indorse  to  the  amount  of  sixty  thousand  dollars ;  — 
these  agreements  constituted  two  mutually  dependent  contracts ;  one  yerbal, 
the  other  written.  lb. 

8.  Under  the  two  contracts,  the  plaintiff  haying  performed  in  part,  was,  in  the 
same  pn^rtion,  entitled  to  be  indemnified.  lb, 

4.  As  no  particular  mode  of  indorsing  the  notes  of  the  company  was  indicated, 
his  signing  on  the  back  as  guarantor,  was  an  indorsement  within  the  terms  of 
the  contract.  lb, 

6.  Money  raised  on  his  own  priyate  securities,  yrith  which  he  paid  the  debts  of 
the  company,  although  equally  adyantageous  to  the  company,  the  directors 
would  not  be  liable  for — not  being  within  the  form  of  the  contract.        lb, 

6.  Otherwise,  where  he  had  taken  the  notes  of  the  company  payable  to  him- 
self^ for  money  so  paid  by  him,  negotiated  them  and  paid  them  as  indoraer, 

lb, 

7.  As  to  the  mode  of  computing  the  amount  of  damages  to  which  the  plaintiff 
is  entitled.  lb, 

8.  R.  S.  of  1857,  c  51,  §  51,  and  the  nine  following  sections,  and  statute  of 
1858,  c.  30,  relatiye  *'  to  trustees  of  railroads,"  and  regulating  the  proceed- 
ings to  be  had  when  a  railroad  has  been  conyeyed  to  trustees  for  the  use  of 
the  bondholders,  apply  to  cases  where  the  trust,  the  trustee  and  the  cesttd  que 
trust,  are  all  created  by  one  and  the  same  deed,  and  not  to  a  case  where  a 
mortgage  is  made  to  an  indiyidual,  to  secure  him  and  his  assigns  who  may 
subsequently  become  holders  of  bonds  to  be  issued  by  him. 

In  rs  Bondholders  of  T,  S^  C,  R,  R,  Co.,  552. 

9.  Should  such  a  mortgagee  transfer  any  part  of  the  bonds,  he  would  hold  the 
mortgaged  estate,  as  mortgagee  for  the  part  not  transferred,  and  as  trustee 
for  the  holders  of  the  portion  transferred,  precisely  as  any  mortgagee  would 
do  under  similar  circumstances.  But  neither  before  nor  after  such  transfer, 
would  he  be  such  a  trustee  as  the  statutes  referred  to  contemplated.       lb. 
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10.  The  statutes  referred  to  contemplate  a  deed  of  trust,  and  such  a  mortgage 
as  has  been  described  is  not  within  the  letter  or  the  spirit  of  their  provisions. 

In  re  Bondholders  of  Y.  4r  C.  R,  R.  Co.,  562. 

11.  In  such  a  case,  the  election  of  trustees  in  place  of  the  original  mortgagee, 
made  at  a  meeting  of  the  bondholders  called  for^the  purpose  of  foredoaing 
the  mortgage,  was  unauthorized  by  the  statutes.  lb. 


REAL  ACTION. 

1.  What  the  declaration  should  set  forth  in  a  writ  for  the  recoverj  of  lands,  and 
who  may  be  made  defendants.  Wiftnan  t.  Brown,  139. 

2.  Under  the  general  issue  pleaded,  the  real  contest  is,  which  party  can  show 
the  better  title  in  himeelf.  lb. 

8.  The  statute  requires  non«tenure  to  be  pleaded  in  abatement,  and  the  defiand- 
ants,  who  neglect  so  to  plead,  cannot  avail  themselyes  of  that  defence,  by 
joining  with  another  defendant  in  a  plea  of  nul  disseizin,  lb. 

4.  Whether  a  joint  plea  of  nul  disseizin  by  three,  can  be  supported  as  to  dther, 
by  proof  of  anything  short  of  a  joint  tenancy  or  a  tenancy  in  common  by 
all  the  three,  dubiUUur.  lb. 

6,  Where  the  title  to  separate  and  distinct  parcels  of  land  has  beoome  united  in 
one  person,  by  purchase  from  their  various  owners,  and  the  purchaser  after- 
wards conveys  certain  described  portions  of  the  whole,  the  rights  of  his 
grantees  wiU  depend  upon  the  unambiguous  language  of  their  respective 
deeds,  unaffected  by  the  previous  occupation  of  former  owners,  or  by  pre- 
vious conversations,  or  vague  understandings.  Blake  v.  Ham,  311. 

6.  If  a  part  of  the  premises  demanded  is  a  passage  way,  to  the  line  of  which  tl^ 
tenant  is  bounded,  the  demandant  will  be  entitled  to  recover,  the  fee  of  the 
land  being  in  him,  n#twithstanding  the  tenant  may  have  an  easement  in  the 
passage  way.  Jh, 


RECEIPTER. 

1.  In  an  action  against  a  reoeipter  for  the  value  of  goods  attached  on  mesne 
process,  he  cannot  defend  on  the  ground  that,  in  the  return  of  the  officer, 
the  property  is  not  described  with  sufficient  particularity, — the  description 
being  —  **  a  lot  of  millinery  goods  and  merchandize." 

Thompson  v.  Smiley,  67. 

2.  Nor  is  it  a  ground  for  defence,  that  the  clerk  did  not  insert  in  the  execution 
the  correct  day  of  the  month  on  which  judgment  was  rendered,  and  also 
misdated  it,  if  the  precept  be  afterwards  corrected  by  order  of  Court,  it  bang 
competent  for  the  Court  to  direct  the  amendment,  even  after  the  return  day 
of  the  execution.  Ik. 

3.  The  party,  whose  goods  were  attached,  having  testified  for  the  reoeipter,  that 
they  were  of  less  value  than  the  amount  of  the  judgment,  the  plaintiff^  on 
cross-examination,  was  permitted  to  interrogate  the  witness  if  subsequent 
attachments  of  the  goods  were  not  made,  by  his  own  procurement,  in  £avQC 
of  certain  other  creditors,  whom  he  desired  to  secure.  lb. 
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RECOGNIZANCB. 

1.  The  recital  in  a  recognizance,  taken  by  a  magistrate,  that  he  found  that 
"there  was  good  reason  and  probable  cause  to  belieye  said  defendant  is 
guilty/'  is  equivalent  to  finding  that  **  there  W9S  probable  cause  to  charge 
the  accused."  State  v.  Baker,  45. 

2.  A  recognizance  taken  by  a  magistrate  with  a  single  surety,  is  valid,  although 
it  is  his  duty  to  require  eureties.  lb. 

8.  A  recognizance  taken  by  a  magistrate  upon  the  examination  before  him, 
of  a  person  charged  with  a  crime  beyond  his  jurisdiction,  conditioned  for  the 
personal  appearance  of  the  accused  before  the  higher  Court,  **  to  answer  the 
complaint  aforesaid,  abide  the  order  of  Court  thereon,  and  not  depart  from 
said  Court  without  license  therefor,*'  is  valid.  lb. 

4.  When  a  person  is  committed  to  jail  by  a  magistrate  for  &iling  to  give  such 
a  recognizance  as  he  has  authority  to  require,  two  justices  of  the  peace  and 
of  the  quorum  are  authorized  by  our  statutes  to  admit  the  prisoner  to  bail, 
by  taking  a  recognizance  with  the  same  conditions  which  the  magistrate  had 
required.  Jb. 

6.  A  writ  of  scire  fadaet  which,  after  reciting  a  recognizance,  states  '*  all  which 
appears  of  record,  and  said  recognizance  was  duly  returned  to  our  said 
Court,*'  &C.,  and  further  alleges  a  default  **  as  appears  of  record,"  shows 
sufficiently  that  the  recognizance  was  returned  to  Court  and  became  a  matter 
of  record.  lb. 


REFORM  SCHOOL. 

1.  It  is  provided  by  c.  37  of  the  Acts  of  1858,  that  the  expense  of  subsistence, 
&c,  of  a  boy  sent  to  the  Reform  School  shall  be  defrayed  by  the  town,  where 
he  resides,  if  in  the  State ;  otherwise  by  the  town  in  which  he  commits  the 
offence :  —  Held  that  the  town  of  his  residence  at  the  time  of  his  commitment, 
if  within  the  State,  is  thus  made  liable,  and  not  the  town  in  which  he  com- 
mitted the  offence.  Scammon  v.  WeUs,  584. 

2.  The  statute  makes  it  the  duty  of  the  magistrate  to  certify  in  his  mittimus  the 
town  in  which  the  boy  resides,  if  knovm :  which  certificate  shall  be  sufficient 
evidence  in  the  fiist  instance  to  charge  the  town.  But  the  omission  of  the 
justice  to  certify  the  fiict,  will  not  d^eat  the  right  to  recover,  for  the  statute 
makes  that  right  absolute,  while  the  making  of  the  certificate  is  conditional ; 
and  the  fact  of  residence  may  be  proved  aliunde.  lb. 


REGISTER  OF  DEEDS. 

1.  'The  election  or  appointment  of  register  of  deeds  depends  wholly  upon  stat- 
ute law,  which  provides  that  such  officer  shall  be  elected  in  the  year  1857 
and  in  every  five  years  then  following.    R.  S.,  c.  7,  }  2. 

Base  T.  County  Commissioners,  243. 

2.  When  a  vacancy  occurs,  the  chairman  of  the  County  Commissioners  is  to 
issue  his  warrants  to  the  municipal  officers  of  the  several  towns,  &c.,  of  the 
registry  district,  to  fill  the  vacancy.  lb. 
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3.  Therefore,  if  the  CommiBsioiien  shidl  neglect  this  dutj,  mandamos  will  Ue  to 
compel  its  performance.  Bote  y.  CaurUy  CammiMsionsra,  243. 

4.  But,  without  such  warrants,  the  municipal  officers  of  the  towns  cannot 
legally  call  meetings  to  fill  such  vacancy.  lb. 

6.  And  a  writ  of  mandamus  will  not  be  issued  to  the  County  Commissioners, 
to  compare  the  returns  of  votes,  made  to  them,  to  ascertain  who  has  been 
chosen,  at  an  election  so  held.  lb, 

6.  The  petition  for  mandamus,  in  such  a  case,  must  allege  affirmatively  that  a 
vacancy  existed.  lb. 

7.  The  Act.  of  March  9,  1860,  incorporating  the  county  of  Knox,  (which  was 
to  take  effect  on  the  first  day  of  April,)  authorized  the  Governor  to  appoint 
a  register  of  deeds  and  certain  other  officers  for  the  county,  who  were  to  con- 
tinue in  office  until  their  places  were  filled  by  an  election,  according  to  the 
laws ;  manifestly  intending  an  election  in  the  manner  prescribed  by  the  gen- 
eral law,  and  not  that  there  should  be  special  intermediate  elections.       lb. 

8«  By  the  general  law,  the  time  for  the  election  of  roisters  of  deeds  would  be 
in  the  year  1862.  The  register  appointed  by  the  Governor  would  hold  until 
that  time,  and,  while  he  thus  continued  to  hold,  there  would  be  no  vacancy. 

lb. 


REPLEVIN. 
'    See  Attobnet,  3,  4,  6.    Evidbncb,  11. 

REVIEW. 

1.  At  the  hearing  on  a  petition  for  review,  for  newly  discovered  evidence,  a  wit- 
ness will  be  confined  to  the  matter  set  forth  in  the  petition,  to  be  proved  by 
him ;  and  cannot  testify  as  to  other  fiicts  set  forth,  which  are  to  be  proved  by 
other  witnesses  therein  named,  (R.  S.,  o.  89,  §  3.) 

Berry  v.  LUhemeas,  118. 

2.  Nor  will  the  petitioner  be  allowed  on  such  hearing  to  testify  to  facts  known 
to  him  at  the  time  of  the  trial,  from  testifying  to  which  the  rules  of  evidence 
then  precluded  him,  although,  by  statute,  a  party  is  now  made  a  competent 
witness.  lb, 

3.  A  party  has  an  undoubted  right  to  have  his  case  tried  by  the  application  of 
the  rules  of  law  and  evidence  existing  and  regulating  such  cases,  at  the  time 
of  trial ;  but  after  his  rights  have  been  thus  ascertained  and  settled,  he  can- 
not have  a  new  trial,  on  the  ground,  that  a  change  has  been  subsequently 
made,  by  the  Legislature,  in  the  law  or  in  the  rules  of  evidence  applicable  to 
his  case.  B. 

See  Constitutional  Law. 

RIPABIAN  RIGHTS. 
1.  Biparian  ownership  confers  no  authority  upon  tlve  proprietoxa  of  land,  to 
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faiterfere  with  or  obstruct  the  rigbt  of  passage  in  the  adjacent  stream,  to  the 
injury  of  another.  Vtazie  v.  DwinBl,  479. 

2.  Everj  proprietor  of  land  on  the  bimks  of  a  riTcr  or  stream  has  naturally  an 
equal  right  to  the  use  of  the  water ;  and  this  right  to  use,  implies  a  right  to 
control,  detain,  and  even  diminish  the  yolume  of  the  water,  but  only  to  a 
reasonable  extent.  «  Davit  y.  GsteheU,  602. 

^  What  is  a  reasonable  detention,  depends  upon  the  size  of  the  stream,  as  well 
as  upon  the  uses  to  which  it  is  subservient,  as  the  detention  must  necessarily 
be  sufficient  to  accumulate  the  head  of  water  requisite  for  praetioal  use. 

lb, 

4.  The  right  of  detention  is  not  limited  to  time  necessary  for  repairs  or  to  ex- 
traordinary occasions,  but  applies  to  the  ordinary  use  of  such  streams,  pro- 
vided it  be  not  an  unreasonable  use  or  detention.  lb. 


SCIRE  FACIAS. 
See  Kbcogicizaiicb,  5. 

SEAL. 
See  GoRPOKATioM. 

SOLDIERS'  FAMILIES,  AID  TO. 

1.  Cities  and  towns  are  required  by  the  Act  of  1861,  c.  63,  to  make  suitable 
provision  for  the  support  of  the  families  of  soldiers,  who,  having  a  residence 
therein,  have  enlisted  in  the  service  of  the  United  States,  under  the  pro- 
visions of  said  Act,  whenever  such  families  shall  stand  in  need  of  assistance. 

Veazie  v.  CAtna,  518. 

2.  Statutes  imposing  a  duty,  and  giving  the  means  of  performing  such  duty,  are 
to  be  regarded  as  mandatory.  i&. 

3.  The  fiBimilies  of  absent  soldiers  in  the  service  of  the  United  States,  when 
standing  in  need  of  assistance,  do  not  incur  the  disabilities  of  pauperism  by 
receiving  supplies  from  the  cities  or  towns,  where  such  soldiers  resided  at 
the  time  of  their  enlistment.  lb, 

4.  Nor  do  such  disabilities  attach  to  the  soldier,  whose  family  in  his  absence 
may  receive  such  needed  assistance.  lb, 

5.  No  action  can  be  maintained  by  the  city  or  town  furnishing  supplies  under 
this  Act,  against  the  city  or  town,  where  the  soldier,  whose  family  may  have 
received  such  supplies,  has  his  settlement.  lb, 

,  6.  The  purpose  of  {  1,  of  the  Act  of  1862,  c.  127,  was  to  extend  the  benefit  of 
the  Act  of  1861,  c.  63,  §  6,  to  all  in  the  service  of  the  United  States  or  of 
the  State,  and  to  relieve,  to  the  extent  specified  in  the  Act,  cities,  towns  and 
plantations  from  their  liabilities  for  the  support  of  the  families  of  their  in- 
habitants in  such  service.  Milford  v.  Orono,  529. 
7.  By  this  Act,  they  were  authorized  and  obliged  to  render  aid  to  the  fEimilies 
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of  all  their  inhabitants,  who  were  actually  engaged  in  the  military  Borviee  of 
the  United  States  or  of  this  State.  MUford  t.  OronOt  529. 

8.  No  recovery  can  be  had,  by  the  city,  town  or  plantation  so  formshing  aid, 
against  the  city,  town  or  plantation,  where  such  inhabitant  may  haye  his 
settlement.  lb. 

9.  The  claim  for  supplies  furnished  under  this  Aq|is  against  the  State,  as  pn>- 
yided  therein  and  thereby.  lb, 

10.  No  disabilities  are  imposed  upon  or  incurred  by  the  soldier  or  sidlor  whose 
£unilies  receive  such  aid,  nor  by  their  respective  £unilie6.  A. 


STATE  PRISON. 

1.  By  statute  provision  the  warden  and  deputy  warden  of  the  State  Prison  may 
serve  legal  processes  wthin  the  **  precincts  "  of  the  prison.  The  predncts 
embrace  not  only  the  prison  building,  but  the  grounds  connected  therewith. 

Hix  V.  Sumner^  290. 

2.  The  service  of  a  writ,  within  the  precincts,  by  the  deputy  warden^  will  be 
valid,  although  brought  in  the  name  of  the  warden ;  —  for  neither  acts  as 
the  agent  of  the  other,  but  both  as  agents  of  the  State.  lb. 


STATUTE. 
See  Constitutional  Law.    County  Coxxissionebs.    Register  op  Deeds. 

STATUTE  OP  PRAUDS. 
See  Evidence,  8. 

STATUTES  CITED. 

English  Statutes. 
23  Henry  6,  §}  9,  10,  Bail  or  sureties, 62 

Massachusetts  Statutes. 

1790,  Peb.  27,  Plowage, 83 

1800,  March  4,  "  $3 

1860,  c.  125, }  2,  Recognizance, 63 

170,  §§25, 26,  "  •        ....  53 

Public  Laws  of  Maine. 

1821,  c.    11,  §§  1,  2,                    Porgery, 425 

60,  §  27»                        Execution, 44(1 

85,  §  3,                          Depositions,        .        .        .        .        .  424 

1824,0.282,                                 State  Prison, 292 

1830,  c  477,                                         «                   292 

1841,  R.  S.,  c.  76,  §  1,                Corporations, *    550 

77,  §§  41, 44, 45,  Banks, 275,  283 
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1841,  R.  8^  c.  77,  §46, 

Bflcnki, 

, 

277 

77,  i  62, 

**            ... 

280,  382 

91,  §  26, 

(JOIlT6yftDC6,      •    . 

184,  187 

91,  §  27, 

Deed  and  bond. 

175,  178 

94,  §§  6,  24,  25 

xixecution,           . 

439 

108,  }}  21,  22, 

AdminiBtration, 

191 

116,  §  10, 

.    . 

55 

117,  §  38, 

Chattel  Mortgages, 

128 

125,  §  32, 

14 

129 

126.  §  1, 

MillB, 

483 

133,  i  22, 

Depositions, 

424 

145,  §23, 

Betterments, 

323 

157,  §§  1,  2, 

Forgery,      . 

425 

171.  §§  16,  17, 

Recognizances,    . 

52 

1844,  c.  117,  §§  2,  3, 

Married  women. 

93,  372 

1846,  c.  192,     • 

TJsnry, 

125 

1847,0.    27, 

Married  women. 

93,  372 

1849.  c.  135, 

Homestead  exemption. 

59 

1850,  c.  207,  §  4, 

If 

60 

1852,  c.  227, 

Married  women, 

374 

1853,  0.    39,  §  1, 

Tenant  at  will. 

333 

1855,  c.  120, 

Married  women, 

374 

157, 

Partition, 

266 

164.  §  7, 

Panks, 

384 

1856,  c.  278,  §  1, 

Execution, 

439 

1857,  R.  S„  c  6,  §  1, 

Taxes, 

476 

7,  §§  2. 10, 13, 14 

,  Registers  of  deeds, 

245 

22,  §  4, 

Fences, 

86 

24,  §  1. 

Paupers,      . 

478 

.24,  §  24,» 

i<            ,        .        , 

518 

24,  §  38, 

t*           ^        ^ 

336 

47,  §  47,      . 

Banks, 

277 

47,  §  73, 

**              ... 

281,  282 

47,  §  74, 

u                    ^ 

288,  384 

51,  §  53, 

Railroads, 

561 

61,  §  1. 

Married  women. 

98 

65,  §  18, 

Widow's  allowance,    . 

238 

68,  §§  9,  10, 

Testamentary  trustees, 

541 

68,  §  12, 

«« 

•     648 

73,  §  9, 

Deed  and  bond, 

175 

75,  §  9, 

Descent,     . 

238 

76,  §  20, 

Mortgage, 

136 

76,  §  30. 

Execution, 

181 

77,  §  29, 

Interest,      . 

388 

81,  §  59, 

Part  owner. 

897 

82,  §  16. 

Real  actions^ 

453 

82,  §§  78,  83. 

Witnesses, 

592 

82,  §  97. 

CkMts, 

836 

83,  §  1, 

Justice  of  the  Peace, 

836 

84,  §  27, 

Lien  of  attorney. 

236 

Vol.  l.            83 
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W#7.B.S.,c.85,}l» 

Biul  or  nacelief. 

58 

87,  i  10, 

Sunival  of  actions, 

88 

88,  §  16, 

.Fttrtiliom 

266 

89.  §  8, 

Beview.      . 

119 

90.  §  8. 

Mortgage, 

478 

90,  }  U, 

i< 

185 

.    92,  §2, 

Mills, 

486 

92, 

Flowsge,     . 

82 

97, 

Bastardy.    . 

,' 

122 

103,  }  2, 

Dower. 

230 

103,  }  24, 

«f 

239 

104,  §  1, 

Writ  of  entry,    < 

148 

104,  §  25, 

Betterments, 

823 

104, §  34, 

« 

837 

104,  i  45, 

Eeal  ac^ns, 

324 

105,  }}  1,  2, 

linutations. 

.'     • 

824 

107,  §  15. 

423 

107,  }  20. 

«< 

«M 

108.  §  7, 

Referenoe. 

65 

121,  }  1, 

Forgery. 

425 

122,  }1. 

Perjury, 

217 

182.  §  5, 

Sureties, 

.   52.55 

183,  §}  11.  14, 

Recognisanoes. 

.     51 

.  53,  56 

183,  §20, 

<4 

57 

l»S8,o.    80, 

Railraads, 

562 

38,  i  7, 

Intoxicating  fiquors. 

515 

83.  §  12. 

i< 

514 

1859,0.    94, 

Reyiew.      •        •       • 

115 

lU, 

129 

1861,0.    63,  }  6, 

Aid  to  Boldiei^' fiuniHesf    . 

518 

1882,  c.  127,  a  1,  2,  6, 

«<                                   14                        ^ 

529 

1B56.  0.  547, 

Maine  M.  M.  Ins.  Ck>..        ...        805 

1856,  c.  207.  §  2, 

Mariners' Bank.          ....        221 

1861.  €.66, 

U                     M 

221 

TAX. 
See  CoLLBOTOB  OP  Tazbs.    Domioil. 

TENANT  AT  WILL. 

1.  A  tenancy  at  will  is,  by  alienation  of  t^eestate  by  tbe  landlord,  changed  into 
ft  tenancy  at  snfiforance ;  and.  although  the  tenant  had  occupied  the  prem- 
ises for  a  series  of  years,  by  consent  of  saooessiTe  owners,  the  last  alienation 
would  eflfect  the  same  change.  Btty  t.  Baktrt  825. 

2.  The  statute  proriding  for  the  terminAtion  of  tenancies  at  wiH  by  notice  in 
writing  served  on  the  occupant  a  certain  period  before  the  time  fixed  for  such 
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termiiiation,  do«B  not  proride  that  ■ach  tmanoiee  oaimot  be  tsrminated  in 
any  other  way ;  and,  even  if  this  is  impUod  as  to  tenanoiaB  at  will  under  the 
statute,  tenancies  at  will  at  eomnon  law  may  be  temlaated  in  Hie  same 
manner  as  before  the  statute.  Bt^  ▼.  Bakery  326. 

8.  The  decision  in  the  case  of  Young  t.  Toung,  36  Maine,  183,  where  the  tenant 
was  in  possession  under  a  parol  lease  at  an  agreed  rent,  which  was  a  tenancy 
at  will  6y  $taiute,  does  not  apply  to  a  tenancy  by  common  lawy  where  the  ten- 
ant merely  occupied  by  consent  of  the  owner,  without  rent.  lb, 

4.  A  tenant  at  sufferance  cannot  maintain  trespass  quare  dauium  for  a  peacea- 
ble entry.  Jb, 


TENANT  IN  COMMON. 
See  Pabtixion,  6,  7,  8,  9. 

TENDER. 
See  MoRTOAQB,  1. 

TRESPASS. 

1 .  An  action  against  two  or  more  for  a  joint  trespass  eannot  be  sustained  bj 
evidence  of  acts  committed  by  oi^e  of  them ;  and  a  judgment  against  both  is 
not  a  bar  to  another  action  brought  against  one  of  them  for  a  several  trespass. 

Davie  v.  CaeweU^  294. 

2.  A  tenant  who  has  been  in  possession  for  years,  may  maintain  an  action  of 
trespass  against  an  intruder  who  has  no  title.  Black  v.  Qrant^  364. 

3.  When  trespass  will  not  lie  against  one  for  an  entry  upon  the  lands  of 
another.  Wheeiden  v.  LoweU^  499. 

4.  Am  where*  by  the  fraudulent  representation  of  a  purchaser,  a  contract  for  the 
sale  of  a  horse  has  been  made^  and  the  horse  delivered,  the  vendor,  having 
rescinded  the  contract,  may  peaceably  enter  into  the  premises  of  the  fraudu- 
lent vendee,  if  not  forbidden,  and  take  his  property.  76. 

5.  A  tenant  at  eufferathce  cannot  maintain  trespass  quare  daueum  for  a  peacea- 
ble entry.  Etty  v.  Bo^cr,  326. 

TROVER. 

1.  In  an  action  for  troveri  the  mere  denial  ol  conversion  in  the  speoifioatioiiB  of 
dflfence  is  only  equivalent  to  a  plea  of  the  general  issue,  ind  is  not  sufficient ; 
but  if  &cts  are  alleged,  which,  if  proved,  would  support  such  plea,  the  plain - 
ti£F  will  be  required  to  prove  the  conversion :  — 

Fenlaeon  v.  BackUff^  362. 

2.  As, — where  the  specifications  set  forth  that  the  buildings  which  are^the 
subjects  of  controversy,  **  were  at  the  time  of  the  alleged  oonversion,  the 
property  of  R.,  and  a  part  of  his  real  estate."  lb. 

8.  Having  contracted  to  purchase  a  fitfm,  F.  erected  buildings  thereon;  and 
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after  thirteen  years  occupation,  abandoned  the  fatm^  which  the  owner  after- 
wards sold  and  conyeyed  to  R.,  against  whom  F.  brought  trover  for  conyer- 
sion  of  the  buildings,  R.  haying  sold  and  conyeyed  the  farm  to  another  per- 
son :  —  Held,  that  the  buildings  passed  to  R.  as  a  part  of  the  real  estate, 
notwithstanding  R.'s  grantor  may  haye  yerbally  agreed  with  F.  that  they 
were  personal  property; — for  the  title  to  real  estate,  of  a  subsequent  pur- 
chaser, cannot  be  affected  by  such  a  yerbal  agreement. 

Feniason  y.  BaekUf,  362. 


TRUSTEE  PROCESS. 

M.  promised  to  pay  E.  his  account  against  a  third  person,  if  it  should  be  ad- 
judged a  lien  dalm  upon  a  certain  ship :  —  until  some  competent  tribunal  has 
adjudged  the  daim,  a  lien,  the  demand  against  M.  is  "contingent"  and  he 
cannot  be  held  as  the  trustee  of  E.  in  a  suit  by  a  creditor  of  E.  (R.  S.,  c. 
86,  }  66.)  Bryant  y.  Erskine,  296. 


TRUSTS. 
See  Equity,  12,  13.    Mobto^qb,  20,  21,  22. 

USURY. 

1.  The  defendant  in  his  plea,  yerified  by  oath,  alleged  usury,  and  offered  to  be 
defaulted  for  a  specified  sum  which  was  the  amount  claimed,  less  such  in- 
terest ;  and  the  plaintiff  indorsed  the  amount  of  the  excessive  interest  upon 
his  note  before  trial  and  accepted  the  offer :  — Held  that  the  damages  are  not 
reduced  by  proof,  so  that  the  plaintiff  forfeits  his,  and  becomes  liable  for  de- 
fendant's costs,  as  provided  in  the  Act  of  1862,  c.  136. 

WMtien  v.  Palmer,  12S. 

2.  But  the  plaintiff  will  have  costs  to  the  time  of  filing  the  offer,  and  the  de- 
fendant, after  that  time.    R.  S^  c.  82,  i  21.  lb. 


VENDOR  AND  PURCHASER. 

1.  The  possession  of  a  chattel  continued  for  ten  years  under  daim  of  owner- 
ship, will  not,  of  itself,  vest  title  therein ;  it  would  be  evidence  tending  to 
show  title,  but  liable  to  be  controlled  by  other  proof. 

Moulion  v.  Lawrence,  100. 

2.  As  against  one  having  such  possession,  a  delivery  by  the  true  owner  will 
not  be  necessary  to  vest  title  n  the  vendee.  lb. 


VENUE. 
See  PLaAJ>iNa. 
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WAY. 


1.  In  an  action  against  a  town  to  recover  for  personal  injuries  occasioned  by  a 
defectiTe  highway,  it  must  affirmatively  appear,  that  ordinary  care  was  exer- 
cised in  passing  over  the  highway ;  and  if^  on  the  whole  testimony  on  this 
point,  the  weight  of  evidence  is  clearly  against  the  plaintiff,  a  new  trial 
will  be  granted.  Qlea$on  v.  Bremen^  222. 

2.  Where  the  damages  were  assessed  at  $6525,  which  sum,  in  the  opinion  of 
the  Court,  exceeded  the  amount,  for  which  the  town  should  be  held  liable, 
although  the  injuries  were  serious,  a  new  trial  was  granted.  lb. 


WIDOWS  ALLOWANCE. 
See  Pkobatb  Coubt,  4. 


WILLS. 
See  Baunr,  16,  IT. 

Jlith7 
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